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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TIAYONE EVANS, CASE NO. 4:11cv1226

PLAINTIFF, JUDGE SARA LIOI

VS.
MEMORANDUM OPINION &

ROBERT L. FARLEY, ORDER

DEFENDANT. )
)

Pro se plaintiff Tiayon Evans filed thiSBivens' action against Federal Satellite
Low-Elkton (‘FSL-Elktor?) Warden Robert L. Farley. In the @plaint, plaintiff alleges that he
was deprived of a protected lilbginterest without procedurdlue process when he was assigned
to a three-bed cubicle that is designed foy dwo inmates. He seeks monetary damages.
l. BACKGROUND

On March 26, 2010, plaintiff was transfed to FSL-Elkton. He was placed in a
low security facility and assigned to a three-mahide. Plaintiff alleges that this cubicle is 85
square feet and is ratednder Bureau of Prison$BOP’) policy, for double occupancy. On
January 26, 2011, plaintiff filed an Informal Complaint, in whicltchmplained that FSL-Elkton
had violated BOP policy by placing him in a thteed cubicle that is designed for two inmates.
His Informal Complaint was denied.

Plaintiff thereafter filed a Requestrfddministrative Remedy, in which he

raised the same argument and requestatharediate transfer to another facility ‘teelieve the

1 In Bivens v. Sx Unknown Agents, 403 U.S. 388 (1971), the Supreme Court recognized an implied private action
for damages against federal officers alleged to have violated a ‘stczarstitutional rights.
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overcrowded living condition at FSL-Elktdn(Doc. 1 at Ex. 1B). Defendant Farley denied
plaintiff’s Request, noting thé&fa]lthough we exceed our designatpacity at this time, we
manage our inmate population by providing aetgrof work and program opportunities which
allows inmates to be out of their housingtsirapproximately 12 hours per day and have the
ability to be out of their ceR4 hours a day, if so desit€Doc. 1 at Ex. B)Plaintiff appealed
defendant Farléyg ruling twice, to both the Regionalmctor and the National Inmate Appeals
Administrator. Both appeals were denied.

Plaintiff filed his Complaint on Jun&4, 2011. Therein, he gues that he has a
protected liberty interest, created by BOP poliaysharing his cubicle with one other inmate,
rather than two. He maintains that his current housing situation deprives him of this protected
liberty interest without procedural due pess of law. He seek835,000 in compensatory
damages and $35,000 in punitive damages against dafdraidey in his individual capacity as
Warden of FSL-Elkton.

. STANDARD OF REVIEW

Pursuant to 28 U.S.@.1915(e)(2)(B), a complaint filed by a prisoner proceeding
in forma pauperis shall be dismissed with prejudice if it (1) is frivolous or malicious; (2) fails to
state a claim upon which relief mag granted; or (3) seeks meoaxy relief against a defendant
who is immune from such relief. 28 U.S§&1915(e)(2)(BY. A complaint is frivolous‘where it

lacks an arguable bagis either law or fact. Neitzke v. Williams, 490 U.S. 319, 325 (1989). A

2 An in forma pauperis claim may be dismissesilia sponte, without prior notice to the plaintiff and without service
of process on the defendant, if thaudcexplicitly states that it is invokingection 1915(e) [formerly 28 U.S.§.
1915(d)] and is dismissing the claim for amiethe reasons set forth in the statieGore v. Wrigglesworth, 114
F.3d 601, 608-09 (6th Cir. 199%verruled on other grounds by Jones v. Bock, 549 U.S. 199, 127 S. Ct. 910, 918-
19, 166 L. Ed. 2d 798 (2007Harris v. Johnson, 784 F.2d 222, 224 (6th Cir. 198@rooks v. Seiter, 779 F.2d
1177, 1179 (6th Cir. 1985).



complaint lacks an arguable basis in law or fact ifcibntains factual allegations that are
‘fantastic or delusionabr if it is based on legal theories that are indisputably meritiBsswn
v. Bargery, 207 F.3d 863, 866 (6th Cir. 2000) (quotiNgtzke, 490 U.S. at 327-28).

Dismissal of a complaint undér 1915(e)(2)(B)(ii) for failure to state a claim
upon which relief may be grante€ts appropriate only if it appears beyond a doubt that the
plaintiff can prove no set of facts in supporthig claim that would entitle him to reliéBrown,

207 F.3d at 866See also, Thomas v. Eby, 481 F.3d 434, 437 (6th Cir. 2007). The court must
“construe the complaint in the light most favorable to plaintiff [and] accept all well-pleaded
factual allegations as true.Thomas, 481 F.3d at 437 (quotindrzebuckowski v. City of
Cleveland, 319 F.3d 853, 855 (6th Cir. 2003)).addition, pleadings filed by o se litigant are

held to“less stringent standards thamnfi@al pleadings drafted by lawyersind must be liberally
construedHaines v. Kerner, 404 U.S. 519, 520 (19723ee also, Boag v. MacDougall, 454 U.S.

364, 365 (1982) (per curiam)homas, 481 F.3d at 437.

For the reasons stated below, plaitgifComplaint is dismissed pursuant to
§1915(e).

(1. LAW AND ANALYSIS

Plaintiff maintains that the mandatofgnguage contained in BOP Program
Statement 1060.11 provides him with a protected tijbiterest in sharing his cell with one
other inmate as opposed to two.€TBOP policy at issue provides,pertinent part, that cubicles
in low security areas that erbetween 65 and 120 square féstall be rated for double
occupancy. Plaintiff alleges that hisubicle is 85 square feet antherefore, defendant Farley
was required to assign only two inmateshat cubicle. He further argues that defendafatlure

to do so deprived him of a protected liberty rast in violation of the Due Process Clause.

3



The Due Process Clause of the Fourteémtendment provides, in relevant part,
that no state shafdeprive any person of life, liberty @roperty, without due process of ldw.
U.S. Const. Amend. XIV. In addition to settingethrocedural minimum for deprivations of life,
liberty or property, the Dai Process Clause bdisertain government actis regardless of the
fairness of the procedures used to implement th&uaniels v. Williams, 474 U.S. 327, 331
(1986). It does not prohibit, however, every deprivation by the state of a jselrfsmriiberty or
property.Harrisv. City of Akron, 20 F.3d 1396, 1401 (6th Cir. 1990nly those deprivations of
constitutionally protected interests that are condusfiéitbut due process are subject to duit.

Prisoners have narrower liberty interests than other citizens‘|laagul
incarceration brings about the necessary withdrawal or limitation of many privileges or rights, a
retraction justified by the considerations underlying our penal systamdin v. Conner, 515
U.S. 472, 485 (1995). The question of what pssces due is answered only if the inmate
establishes a deprivation of a congtonally protected liberty interestvilkinson v. Austin, 545
U.S. 209, 221 (2005). In and of themselves, languagtate laws or prison regulations do not
create a liberty interest peatted by the Due Process Clausienmer-Bey v. Brown, 62 F.3d 789,
790 (6th Cir. 1995). Rather, conditions of confimemimplicate a libertynterest only if they
impose arfatypical and significant hardship in relatitmthe ordinary incidents of prison life.
Sandin, 515 U.S. at 483.

Under the circumstances, the Court finds that plaistiffaims are without merit.
As an initial matter, plaintiff relies solelypon the mandatory language of BOP Program
Statement 1060.11 to support his claim of a libamtgrest. However, as set forth above, the
BOP policy upon which plaintiff relies does noself create a protemd liberty interestSee
Rimmer-Bey, 62 F.3d at 790%ee also, Sandin, 515 U.S. at 482 (noting thgprison] regulations
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[are] not designed to confer rights on inm&tesloreover, an agenty/failure to follow its own
regulations does not constituteoe se due process violatiorsee Perez v. Rios, No. 7:08-171,
2009 WL 499141, at * 2 (E.D. Ky. Feb. 27, 2009) (holding a prsséelure to follow BOP
prison regulation did not constityper se due process violation).

Apart from any mandatory language imeggulation, a plainti must also prove
that the regulatiofiimposed an atypical and significant hetigp on the inmate in relation to the
ordinary incidents of prison lifeSandin, 515 U.S. at 483. In the instant case, the Court finds that
plaintiff’s assignment to a three-man cubicle that designed for two inmates was not such an
“atypical and significant hardshigPlaintiff has not alleged thais housing situation has led to
the deprivation of any other basic need or dartginal right. Rather, it ishe triple-celling, in
and of itself, that fors the basis of plaintt due process claim. Under the circumstances, the
Court finds that plaintiff has faiteto allege sufficient facts tsupport his claim that sharing his
cell with two other inmates, standing alone, side the level of an atypical and significant
hardship undegandin, supra.

Accordingly, plaintiff’s Complaint is dismissed witbrejudice for failure to state

a claim upon which relief can be granted pursuagti®15(e).



V. CONCLUSION

For all the foregoing reasons, this antis dismissed pursuant to 28 U.S§C.
1915(e). The court certifies, pursuant to 28 U.8.€915(a)(3) that an appl from this decision
could not be taken in good faith.

IT ISSO ORDERED.

Dated: October 19, 2011 94—5 o€1
HONORABLE SARA LIOI

UNITED STATESDISTRICT JUDGE

328 U.S.C§ 1915(a)(3) provides, in pertinent part, that “An appeal may not be iakerma pauperis if the trial
court certifies that it is not taken in good faith.”



