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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RONALD A. NAPIER, CASE NO. 4:12CV555

N—r

)
Plaintiff, ) MAGISTRATE JUDGE GEORGE J.
) LIMBERT
V. )
) MEMORANDUM OPINION AND
D. BOBBY, et al., ) ORDER
)
Defendants. )

This matter is before the Court on the motion for summary judgment filed on behalf of
Plaintiff, Ronald A. Napier, grisoner incarcerated at Ohio State Penitentiary (“OSP”) aging
se on February 22, 2013. ECF Dkt. #35. On Md®h2013, the sole remaining defendant in this
case, Dale Knowles (“Defendant”), a correctioffscer at OSP, filed a cross motion for summary
judgment. ECF Dkt. #36. Defendant filed an addendum/supplement to his cross motjion for
summary judgment on July 29, 2013. ECF Dkt. #A8hough no reply brief was filed, Plaintil
wrote a lettefrto the Court, which was docketed on August 6, 2013. ECF Dkt. #49.

In this 42 U.S.C. 81983 action, Plaintiff contetiuist Defendant engaged in excessive fgrce
in violation of Plaintiff’'s Eighh Amendment rights. For thelli@ving reasons, Plaintiff’s motion
for summary judgment is denied and Defendamtision for summary judgment is granted, in part,
as it relates to Plaintiff’s failure to exhauss Bdministrative remedies prior to the commencenpent
of this case.

I FACTS AND PROCEDURAL HISTORY

On February 27, 2012, Plaintiff filed this @isights action against Defendant, OSP Warden
D. Bobby, OSP Physician Martin Escobar, OSBi&ered Nurse Mary Ellen Lampunshansky, and

Plaintiff’'s letter requests guidance on re-filing biasim. However, the Court cannot provide legal
advice or assist Plaintiff in the refiling of his claim.
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“S.U.N.D.A.” ECF Dkt. #5. Plaintiff sued ¢hdefendants in both their individual and offic
capacities. On July 16, 2012, the Court disndsB&intiff’'s claims against Bobby, Escobg
Lamprunshansky, and S.U.N.D.A. pursuant to 28 U.S.C. §1915&E=CF Dkt. #10. Plaintiff's

claim against Defendant in his official capacity was also dismiddedccordingly, the only issug

before the Court is Plaintiff's individual capacity claim against Defendant.

In his Complaint, Plaintiff alleges thah December 11, 2011, he was removed from his
in the segregation unit, with his hands cdffeehind his back, and patted down by Defend
Complaint at 5. Plaintiff alleges that after he exited the cell, Defendant “unprovokedly” uf
excessive force when he “(used his leg to ‘swhalpintiff's] feet from under [Plaintiff]), took his
right arm and elbow at the basgBfaintiff’'s] neck and back of (right) shoulder, ‘simultaneous
[and] ‘slammed’ [Plaintiff] face first onto the ‘concrete’ floor. . Id’

Plaintiff maintains that, as a result of Defendaatleged use of excessive force, Plain
sustained top and bottom lip lacerations, a blagk swelling over his left eye, severe neck g
shoulder discoloration, muscle injuries tcs meck and shoulder, a concussion, continy
headaches, post-traumatic stress, nightmares, nanageédo his lips, and the loss of a front tog
Complaint at 6.

On February 22, 2013, Plaintfifed a motion for summaryupgment restating his factu
allegations. Plaintiff seeks relief in the form of the “maximum amount” of monetary dan
allowed, and release from prison or a court opdeventing OSP officials from further “assaulti

misconduct/offense(s) against [Plaintiff].” Motion for Summary Judgment at 17-19.

On March 19, 2013, Defendant filed a crosgiorofor summary judgment. ECF Dkt. #3p.

In the motion, Defendant states that an itigesion by the OSP “Use of Force Committe
concluded that the force used by Defendant against Plaintiff was justified and that there
evidence of excessive forckl. at 3. Defendant maintains that bge of force was justified becau
Plaintiff jerked away and tned toward Defendant whilhey were exiting the cellld. at 6.

Defendant argues that “the act of taking downramate who is not ftlowing order [sic] would
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hardly constitute malicious conduct ‘for the vgmyrpose of causing harm,” which is necessar
demonstrate a constitutional violatiorid. at 7. In addition, Defendaatgues that he is protectq
by qualified immunity because he was performidigsaretionary function and his action is not su
that a reasonable official performing that action would understand that he is viola
constitutional rightld. at 7. Defendant maintains that noedew exists that holds that prisqg

officials cannot use reasonable force to maintain security and disciplia¢ 8.
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OnJuly 29, 2013, Defedit filed an addendum/supplement to his cross motion for summary

judgment. ECF Dkt. #48. In the addendum, Defendb@ges that Plaintiff’s failure to exhaust h
available administrative remedies prior to filing this action requires dismissal of the case \
prejudice. Defendant maintains that the PLRA requires that a prisoner fully exhaust his
administrative remedies before filing an actiarg éhus the Plaintiff's claim must be dismisddd.
at 5.

1.  STANDARD OF REVIEW

Summary judgment should be granted “where the moving party has carried its bu
showing that the pleadings, depositions, answensdrogatories, admissions, and affidavits in

record construed favorably to the non-moving partynataaise a genuine issue of material fact
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trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The court must view the evidence in the

light most favorable to the non-moving party ah@dw all reasonable inferences in its fay
Johnson v. Karnes398 F.3d 868, 870-873 (6th Cir. 2005). T®eurt must decide, “whether th
evidence presents sufficient disagreement to require submission to a jury or whether
one-sided that one party mysevail as a matter of lawAnderson v. Liberty Lobby, In@77 U.S.
242, 251-252 (1986).
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A party seeking summary judgment bears the initial burden and must inform the court of the

basis for its motion.Celotex 477 U.S. at 323. Further, the moving party must identify th

ose

portions of the “pleadings, depositions, answeistirrogatories, and admissions on file, together

with the affidavits” which demonstrate thesaince of a genuine issue of material f&tt.The




moving party must make a showing that no reaskenjairy could find other than for the movirn
party. 60 lvy St. Corp. v. Alexande822 F.2d 1432, 1435 (6th Cir. 1987).

Once the moving party satisfies its burden, the nonmoving party must demonstrg
“there is [more than] some metaphysical doubt as to the material fddtsfe v. Philip Morris
Cos., Inc, 8 F.3d 335, 340 (6th Cir. 1993); ddatisushita Elec. Indus. Co. v. Zenith Radio Cpt
475 U.S. 574, 586 (1986). The nonmoving party meessent “some significant probative eviden
that makes it necessary to resothe parties’ differing versions of the dispute at tri@0"Ivy St.
Corp., 822 F.2d at 1435, séérst Nat'l Bank of Ariz. v. Cities Servs. C891 U.S. 253, 288-29
(1968).

. EXHAUSTION

A. PRISON LITIGATION REFORM ACT (“PLRA”) REQUIREMENTS

The PLRA provides, in pertinent part:
No action shall be brought with respéetprison conditions under section 1983, or
any other federal law, by a prisoner confined in any jail, or other correctional facility
until such administrative remedies as available are exhausted.
42 U.S.C.A. §1997e(a).
In order to address the large number of priscnenplaints filed in federal courts, the PLR
mandates early judicial screening of prisoner complaints and requires prisoners to exhaus

grievance procedures before filing sudtones v. Bogks49 U.S. 199, 127 6t. 910, 911 (2007)
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Exhaustion is mandatory in all actions brought witbpect to prison conditions, rather than only

81983 suits.Porter v. Nussle534 U.S. 516, 122 S.Ct. 983, 9&002). The PLRA’s exhaustio
requirement applies to allinmate suits aboutprige, whether they invek general circumstance

particular circumstances, excessive force, or some other wrbra.532.
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The exhaustion requirement is intended to give the agency a fair and full opportupnity to

adjudicate claims against it by parties who dowaht to go through administrative channg
Woodford v. Ngab48 U.S. 81, 90, 126 S.Ct. 2378, 2385 (2006prdier to exhaust administratiy

remedies, prisoners must complete the admatigse review process iaccordance with the
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deadlines and other applicable procedural rules established by staletesat 218-19. “Prope

exhaustion demands compliance with an agency’s deadlines and other critical procedurdl rules.

Woodfordat 90; see alsScott v. Ambanb77 F.3d 642, 647 (6th Cir.2009).
B. OSP ADMINISTRATIVE REMEDIES

The inmate grievance procedure at the OSP is comprised of three consecutive ste
Admin. Code 5120-9-31(K). Step one is the submittal of an informal complaint to the
supervisor of the staff memberagpartment most responsible for the subject matter concernir
inmate. ECF Dkt. #48-1, Declaration of Antonied, Assistant Chief Inspector, Chief Inspecta
Office of the Ohio Department of Rehabilitation and Correction (“ODRC”) at Y4.

If the inmate is not satisfied with the resulfsthe informal complaint, the inmate my
proceed to step two by filing a formal grievantek. at 5. The inspector will investigate tl
complaint and issue a formal responke.

If the inmate is still dissatisfied after receiving the inspector's response, the inmat
proceed to the third step, an appeal ® @ffice of the Chiefnspector of ODRC.Id. at 6. An
inmate does not exhaust his or her available administrative remedies under Ohio Admi
5120-9-31 until the inmate has received a decisioneagpeal to the Office of the Chief inspect
Id. at /7.

C. PLAINTIFF'S GRIEVANCE HISTORY

Plaintiff filed a total of four informal compiats regarding Defendant’s alleged conduct. T

firstinformal complaint was filed on Decemligr, 2011. ECF Dkt. #48-1, Attachments to Lee D¢
at 4. On December 15, 2011, Plaintifédl a second informal complaintd. at 5. The third ang

fourth informal complaints were filed on December 18, 20d.1at 6-7.
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Plaintiff filed two formal grievances regang) Defendant’s alleged conduct. On December

27, 2011, Plaintiff filed the first formal grievance&his grievance was denied on January 24, 2
Id. at 10. The second formal grence was filed on January 3, 201@. at 11. This grievance wa

denied on January 26, 201Ri. at 13.
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Plaintiff filed two appeals on January 29, 201/1. at 14, 16. Plaintiff's Appeals to th
Chief Inspector were received by the Chief etpr’'s Office on February 1, 2012. Lee Decl
110. Under the grievance procedure, the Chief Inepse@ffice had thirty days, that is, until Marg
2,2012,torespondd. The ChiefInspector affirmed thesmious decisions regarding both appe

on May 16, 2012 and May 17, 2012l at 15, 17. Plaintiff filed theomplaint in the case at bar ¢n

February 27, 2012. As a consequence, the commlamfiled prior to receipt of the decisions
Plaintiff's appeals, and prior to the expirationtloé thirty-day deadline for the response from
Chief Inspector’s Office.
D. ANALYSIS
42 U.S.C. 81997(e) provides a clear mandatehviequires exhaustion of administrati

remedies prior to filing suit in federal couttarkins v. WilkinsonNo. 97-4183, 1998 WL 89887(

at *2 (6th Cir. 1998); See alsterez v. Wisonsin Dept. of Correctipa82 F.3d 532, 534-535 (7th

Cir. 1999)(Congress wrote the statute making exiwua precondition to suit). A suit is “broughf’

under 42 U.S.C. § 1997e(a) when a prisdards his §1983 compldito the clerk. Faulkner v.
OsbourneNo. 3:11-CV-154, 2012 WL 902973 *4t(E.D. Tenn. 2012) (quotingayes v. Allgood
No. 3:07-0130, 2008 WL 413626, at *3 (M.D. Tenn. 2008)).

Grievances not resolved prior teetfiling of a complaint are unexhaustdd. Even when
the plaintiff has made some attempts to go thrdhglprison’s grievance procedures, the plainti
complaint must be dismissed if his complaint is filed before the completion of the adminis
process. Freeman v. Francisl96 F.3d 641, 645 (6th Cir. 1999). A prisoner may not exh
administrative remedies during the pendency of the federallguit.

Turning to the case at bar, Plaintiff migirgue that the Chief Inspector’s Office did 1
respond to his appeals in a timely manner, andetbiey, he should not have been required to \
for untimely responses before filing his complaifhe Sixth Circuit has held that the exhaust
requirement should not operate as an absolute barinmate’s claim “where prison administratc

prevent or altogether refuse to review the allegations on which the claim is badgditt v.
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Leonard 193 F.3d 876, 879 {6Cir.1999). However, Plaintiff filed his complaint before the

expiration of the thirty-day response period allotted to the Chief Inspector’s Office.

District courts in the Sixth Circuit have considd the effect of an inmate’s failure to wait

until the expiration of the institution’s responsedibefore commencing suit, and have conclugded

that the inmate’s case must be dismissed. For instandéayne v. PerryNo. 2:07-cv-62, 200§

WL 783572, at *1 (W.D. Mich. 2008), the plaintiff faile¢o wait the full ninety days for his st¢

three responses, and the complaint was dismissddilure to exhaust administrative remedigs.

Likewise, inBrady v. AlvaradpNo. 2:09-CV-13365, 2010 W2181489 (E.D. Mich.2010) at *10

the court chose not to address the timelinesseodtiép one grievance responses because the

arose after the plaintiff pre-empted the gries@process by filing his lawsuit before the respohse

date for the step one grievances had passed.

The same reasoning applies here. Plaintiffgargted the response date for his step three

grievances when he filed his complaint beforerésponses to his step three grievances were

due.

Although Plaintiff ultimately exhausted his administrative remedies, he did so after the above-

captioned case was filed. As previously statqutjsoner may not exhaust administrative remegies

during the pendency of the federal sbieeman, supraat 645. As a consequence, the Court fipds

that Defendant’s motion for summary judgmenthi® extent that it is predicated upon Plaintiff's

failure to exhaust administrative remedies prior to commencement of this case, is well-taken.

V. CONCLUSION

Because the Plaintiff has failed to timely exsighis administrative remedies, adjudicat
on the merits of his claims is unwarranted at this time. For the foregoing reasons, Defe
motion for summary judgment is DENIED in part, as it relates to judgment on the me

Plaintiff's excessive force claimnd GRANTED in part, as it relatesPlaintiff’s failure to exhaus
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administrative remedies prior to filing his federal case. Accordingly, Plaintiff's sole remgining

claim against Defendant BISMISSED without prejudice.

IT 1S SO ORDERED.

DATE: August 9, 2013
/s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE




