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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TOBACCO OUTLET EXPRESS,LC, etal., ) CASE NO. 4:12CV2095
)
)
PLAINTIFFS, ) JUDGESARA LIOI
)
VS. )
)
U.S. DEPARTMENT OF TREASURY, ) MEMORANDUM OPINION
ALCOHOL AND TOBACCO TAX AND ) AND ORDER
TRADE BUREAU, et al., )
)

DEFENDANTS. )

I.INTRODUCTION
On August 14, 2012, Tobacco Outlet Express, LLC and Freedom Filler, LLC

(“plaintiffs”) filed a complaintagainst the United States Dejpaent of Treasury, Alcohol and
Tobacco Tax and Trade Bureau (“TTB”), and T§Bdministrator, John J. Manfreda. The
complaint alleges that Section 100122 (“the Adrent”) of the Moving Ahead for Progress in
the 21st Century Act, Pub. L. No. 112-141 (“the Rt21 Act”), violates the equal protection
clause and the takings clause of the Camstih by subjecting “small retailers . . . to
unprecedented and unachievable regulatory burd@serified Complairt [hereafter “Compl.”]

{ 2.} “This Amendment purports to regulate all iietss who offer in-store access to ‘roll-your-

! Section 100122 amends 26 U.S.C. § 5702(d), which defines “manufacturer of tobacco products.” Section 5702(d)
subjects such manufacturers to federal laws, including permitting requirements and tax liability. Prior to the
amendment, these laws applied onlctammercial cigarette manufacturersi@axpressly exempted cigarettes made

by consumers for their own personal use. The Amendment provides, in relevant part, that “manufacturer of tobacco
products”

shall include any person who for commercial purposes makes available for consumer use
(including such consumer’'s personal consumption or use . . .) a machine capable of making
cigarettes, cigars, or other tobacco products.
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own’ cigarette equipment of any kind as ‘maamtfirer[s] of tobacco pducts’ under 26 U.S.C.
8 5702(d).” (d. § 23.) “By this lawsuit, Plaintiffsegk to enjoin enforcement of [Section
100122], both preliminarily and permanentlyld.(T 8.f

On August 21, 2012, following the Sixth Quits issuance of its opinion iIRYO
Machine, LLC v. U.S. Dep't of Treasur§96 F.3d 467 (6th Cir. 2012)the Courtsua sponte
directed the parties to file briefs addressing jwsdictional issues: standing (since plaintiffs do
not claim to be retailers subject to the temhgshe Amendment) and applicability of the Anti-
Injunction Act, 26 U.S.C. § 7421(a) (which providést “no suit for tle purpose of restraining
the assessment or collem of any tax shall be maintainéd any court by any person, whether
or not such person is the persagainst whom such tax was assed.”). The parties have filed
their briefs (Doc. Nos. 21, 22) and respon¢Bsc. Nos. 23, 24). The matter is ripe for
determination.

For the reasons set forth below, this cadel BM|SSED.

1. DISCUSSION

A. Allegationsin the Complaint

For purposes of this ruling, the followindeajations in the contgint are taken as

true?

2 plaintiffs also filed a motion for temporary restraining order and preliminary injunction. (Doc. No. 2.) Rgllowi
two telephone conferences witlounsel, plaintiffs advised the Court that light of an agreement reached with
defendants, they would be withdrawing that motion. Plaintiffs’ motion to withdraw was subfediled and was
granted without prejudice to renewal should TTB begin enforcing the amend8esidoc. No. 20.)

% The opinion was originally issued as an unpublished opinion; on or about September 19, 2012, desigoated

it for full-text publication, retaining the filing date of August 20, 2012. On September 18, 2012, plaintiff/appellee
filed a petition for en banc rehearing, which the Sixth @irdenied on October 26, 2012. On November 6, 2012,
the mandate issued. TherefdRY O Machinds now controlling precedent for this Court.

* The dismissal herein is essentially on the Court's own motion. Factual allegations in the complaint are taken as
true for purposes of motions to dismiss, whiab,here, are dealt with at the pleadings st&gnn v. Holdeyr 690
F.3d 417, 420 (6th Cir. 2012) (citifhite v. United State$01 F.3d 545, 551 (6th Cir. 2010)).
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Plaintiff Freedom Filler is a manufacturer of roll-your-own cigarette machines.
(Compl. T 14.) Its revenues come exclusively freates of the machines and from royalties and
other charges associated with use of the machitge}.Rlaintiff Tobacco Outlet Express is a
distributor of an in-store cigarette-rollimgachine known as the “RYO Filling StationId( |
12.) Its revenues come exclusively from feegl day its retailers fouse of the RYO Filling
Stations, from fees for servicechnical support and trainingsociated with the machines, and
from sales of tobacco and cigarette tubes used in the machihé&s18.)

Neither plaintiff claims to be a retailsubject to the Amendment. They challenge
the Amendment because, by regulating retailen an allegedly burdensome way, the
Amendment will “eliminat[e] [p]laintiffs’ source of businessit(] 37.) They allege that “[t|he
only market for [their] machines is at the retawWel, but the Amendment functionally prohibits
all use of the machines at the retail level. Plswill thereby lose their customer base and shut
down, or at least severebturtail operations.”Ifl. I 41.) “Distributors such as Tobacco Outlet
will lose their client base of RYO Filling Station retailers, forcing them to terminate their
employees and dramatically reduce operationd.”| 46.)

Plaintiffs assert that the Amendment aitds the equal protection clause because
it is “irrational to subject . . . retailers, wisimply offer a service and do not manufacture pre-
packaged cigarettes, to the same extensigelagons imposed on large-scale manufacturers.”
(Id. 1 57.) The Amendment also allegedly viektthe takings clause as follows: “Because
retailers cannot obtain the requirpermits, retailers will not buthe machines, and [p]laintiffs
will have no market for them.'ld. { 63.) Thus, the Amendment “renders [p]laintiffs’ business of

selling the machines, and the machines themselves, worthlesp.” (



B. Anti-Injunction Act

The Anti-Injunction Act (“AlA”), 26 U.SC. § 7421(a), provides that “no suit for
the purpose of restraining the assment or collection of any tax shall be maintained in any court
by any person, whether or not such personaspigrson against whom such tax was assessed.”
“This language prevents courts from assertingsgliction over such cases unless they fall into
one of two narrow exceptions to the AIARYO Maching696 F.3d at 471.

In RYO Maching the district court had gramtea preliminary injunction to
plaintiffs RYO Machine (a manufacturer and retaof roll-your-own cigarette machines) and
Tobacco Outlet Expre3ga distributor of the RYO machinesd products relatieto their use),
concluding that the two companies fit inteetlkxception to the AIA created by the Supreme
Court inSouth Carolina v. Regad65 U.S. 367, 378 (1984) (“Congsedid not intend the Act to
apply to actions brought by aggved parties for whom it lsanot provided an alternative
remedy.”)® TTB appealed. The Sixth Circuit Caouof Appeals vacated the preliminary
injunction and remanded with insttions to dismiss the case for lack of jurisdiction. The court
of appeals rejected the argument that3bath Carolinaexception applied, finding “a significant
difference from South Carolind because the two companies’ interests “are inextricably
intertwined with those of the retailers[[RYO Maching696 F.3d at 472, and concluding that
“[b]ecause the [c]ompanies’ suit is an attempimpede the assessment of taxes, and because no
exception to the AIA applies, the district costiould have dismissedishcase for lack of

jurisdiction.” Id. at 473.

® Tobacco Outlet Express is one of the plaintiffs in the instant lawsuit.

® The district court dismissed a thipthintiff, Tightwad Tobacco, a retailer tdbacco products and accessories that
also operated the RYO machines artétsil locations, concluding that its claims were barred by the Anti-Injunction
Act because it had statutory procedures available teesbttie constitutionality of the statute and regulations at
issue.
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In their memorandum responding to thisu@its show cause order, plaintiffs
argue thaRYO Machinaloes not dictate the same outcomeshEecause of aitical distinction
in the procedural posture of the two cases. BteEamote that “the Sitt Circuit explained that
retailers who offer cigarette rolling macks‘have an incentive to move forward dlytaining
the permit paying the excise tax, and then suingdaefund.” (Memorandum in Response to
Show Cause Order, Doc. No. 22 at 423 (emphasis added), g&Xi@gMaching696 F.3d at
472.) Plaintiffs now argue that this assumptibat some retailer would be able to obtain a
permit from TTB *“is contrey to the evidence in the case lar, which shows that retailers
offering the machinesannotobtain a tobacco manufacturer’s licendd.”(emphasis in original)
(citing Compl. 1 37-41.) They asseratti[ulnless and until this Court makéactual finding
that correspond to the Sixth Circuitasssumptionin RYO Maching the two cases stand on
different footings and the decision RYO Machinedoes not govern hereld. at 423-24
(emphases in original).

The “evidence” plaintiffs identify is contained in specific allegations in the
complaint, which are taken as true for purposes of the present proceedings. Those paragraphs
state:

37.  Although the Amendment purports to alloetailers to continue offering

rentals of the machines, provided they obtain a federal permit to

manufacture tobacco products, it ispiossible for retailers to obtain the

allegedly required permit, therebylineinating Plaintiffs’ source of
business.

38. Under 27 C.F.R. 88 40.69, 40.70 and 40.72, manufacturers of tobacco
products are permitted to conduct retaiesahowever, the retail operation

must be completely separated bylle/érom the manufacturing operation,

which is described in the regulatis as the “factory.” The factory

premises must be used exclusiviely manufacturing and storing tobacco

products. Retailers do not physically separate, and cannot physically
separate, the machines from theitaileoperations. Retailers cannot use
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39.

40.

41].

their physical premises exclusivdlyr manufacturing and storing tobacco
products, as they also conduct retsales from these premises.

Under 26 U.S.C. § 5723 and 27 C.F.R. 88 40.211-217, manufacturers of
tobacco products are subject to specified packaging and labeling
requirements. It is impossible foretailers to comply with these
requirements because the machines are not capable of producing
packaging in the manner required by the regulations.

Finally, even if retailers could ohtaa federal permit, the permit process
takes at least ninety days and generally longer. In the interim, retailers will
cease use of the machines, resultinglost sales and royalties for
Plaintiffs. If the retailers continué allow operation of the machines
without obtaining the allegedly regqad permit, they risk criminal
prosecution.

The machines have a retgilice between $14,000.00 and $35,000.00,
with ongoing royalty requirements. Thaly market for these machines is

at the retail level, but the Amendment functionally prohibits all use of the
machines at the retail level. Plaintiffs will thereby lose their customer base
and shut down, or at leasgverely curtail operations.

Plaintiffs’ argument, however, is to no avail becal®éO Machinewas in

essentially the very same procedural posture wheame to the court of appeals. The verified

complaint inRYO Machinalleged the following:

52.

53.

Although the TTB Ruling [now the Amendment] purports to allow
retailers such as Tightwad Tobacco to continue operating provided they
obtain a TTB permit to manufactu tobacco products, TTB’s own
regulations and federal law makeeat that it will be impossible for
Tightwad Tobacco and other similagytuated retailers to obtain the
allegedly required permit.

Specifically, under 27 C.F.R. 8§ 40.6}, @ permit to manufacture tobacco
products can be granted only tntities “whose principal business
activity” is the manufacture of tobacco products. Tightwad Tobacco’s
rental of the RYO Filling Stations foconsumer use -- the activity that
TTB now characterizes as the manufacture of tobacco products -- is not
Tightwad Tobacco’s principal business activity. Tightwad Tobacco’s
principal business activity is theetail sale of tobacco products.
Accordingly, under 27 C.F.R. 8§ 40.€)( Tightwad Tobacco would be
foreclosed from obtaining a TTB permit.



54. Under 27 C.F.R. 88 40.69, 40.70 and 40.72, manufacturers of tobacco
products are permitted to conduct retaiesahowever, the retail operation
must be completely separated byllwérom the manufacturing operation,
which is described by TTB as the “facy.” The factory premises must be
used exclusively for manufacturing asiring tobacco products. Retailers
such as Tightwad Tobacco do not physically separate, and cannot
physically separate, the RYO Filling 8tans from their retail operations.
Retailers such as Tightwad Tobaocannot use their physical premises
exclusively for manufactimg and storing tobaccproducts, as they also
conduct retail sales from these premises.

55. Under 26 U.S.C. § 5723 and 27 C.F.R. 88 40.211-217, manufacturers of
tobacco products are subject to specified packaging and labeling
requirements. It is impossible fortaders such as Tightwad Tobacco to
comply with these requirements besauhe RYO Filling Stations are not
capable of producing packaging in the manner required by TTB.

56. Finally, even if retailers couldbtain a permit from TTB, the permit
process takes at least 90 days and igéigdonger. In the interim, retailers
such as Tightwad Tobacco will beréed to cease use of the RYO Filling
Station, resulting in lost revenues for the retailers as well as RYO Machine
and its authorized distributors suels Tobacco Outlet. If the retailers
continue operations without obtainitige allegedly required permit, they
risk criminal prosecution. 26 U.S.C. 88 5712 and 5713 require
manufacturers of tobacco products obtain a TTB permit before
manufacturing cigarettes.

These allegations in the verified complaintR)fO Machineasserted virtually the
same “impossibility” theory as asserted here; yet the coaftappeals did not remand to the
district court for fact-findings. The court remandeith directions to dismiss for lack of subject

matter jurisdiction based on the AfA.

" The Sixth Circuit also extended its holding to anticipated claims, which would raise, as here, “serious questions
about the constitutionality of the new legislation . . . involv[ing] the equal protection aspect of the Due Process
Clause and/or the Takings ClausBYO Maching696 F.3d at 470, n. 2, quoting Appellant Ltr. Br. 2. The court of
appeals concluded: “To the extent the Companies raise a question before this Court as to the constitutionality of the
[MAP-21] Act, such a @im preemptively challenging the validity of a tax is barred by the Anti—Injunction Act, just

as the Companies’ claim with regard te fRuling [i.e., the Amendment] is barred[l{l. (citing Bob Jones Univ. v.

Simon 416 U.S. 725, 736-37, 749 (1974)).
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There is no principled way to distinguistYO Machingrom the instant case.
Accordingly, based orRYO Maching this Court concludes that the Anti-Injunction Act
precludes the exercise of jsdiction over plaintiffs’ claimswhich must be dismissed.
C. Standing

This Court also asked the parties tliigess the question of standing. “A federal
district court’'s subject matter jurisdiction lisnited by Article Il of the U.S. Constitution to
actual cases or controversies. U.S. Const. INrt82. One element of the case or controversy
requirement is that the plaintiff musstablish it has standing to suklfias v. Phoenix Life Ins.
Co., No. 11-2181, 2012 WL 4490789, at * 5ti{eCir. Oct. 1, 2012) (citind>aimlerChrysler
Corp. v. Cunp547 U.S. 332, 342 (2006)). “[S]tanding is ‘ttieeshold question in every federal
case.”Murray v. U.S. Dep't of Treasurp81 F.3d 744, 748 (6th Cir. 2012) (quoti@gyne V.
Am. Tobacco Cp183 F.3d 488, 494 (6th Cir. 1999)). “The ‘well established’ law of Article IlI
standing requires a plaintiff to ‘allege persondalin fairly traceable to the defendant’s allegedly
unlawful conduct and likely to be deessed by the requested reliefld. (quoting Hein v.
Freedom from Religion Found., In&51 U.S. 587, 598 (2007)).

In light of the determination that this action is barred by the AIA, the Court has no
subject matter jurisdiction and need not addresgtlestion of standingven the Sixth Circuit

noted the sam&YO Maching696 F.3d at 473, n. 3.

8 Plaintiffs, in their reply memorandumsal argue that the Sixth Circuit's decisi“rests heavily othe fact that a
specific, identifiable retailer, Tightwad, was formerlypkintiff in that case and, thus, solved the problem of
“find[ing] an elusive third-party challenger.” (Doc. No. 24 at 458, quoRMD Maching696 F.3d at 472.) They

claim this distinguishes the instant case, which has no retailer among the parties-plaintifftglihient is not

strong enough to overcome the force of the AIA. In addition, as already noted, plaintiff Tobacco Outlet is a party
here and was a party RYO MachineTherefore, it is not in the position of having ftod an elusive third-party
challenger[.]"ld. (emphasis added). Tobacco Outlet is already daitéliar with a potential third-party challenger,

i.e., Tightwad.
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I11. CONCLUSION
For the reasons set forth herein, and in relianc®%® Machine, LLC v. U.S.

Dep’t of Treasury696 F.3d 467 (6th Cir. 2012), this cas®i$SM | SSED.

IT ISSO ORDERED.

Dated: December 28, 2012 (ST
HONORABLE SARA LIOI
UNITED STATESDISTRICT JUDGE




