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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DARLEEN WILLISo/b/oA.A., Case Number 4:12 CV 2687
Plaintiff,
V. Magistrate Judge James R. Knepp, Il

COMMISSIONER OF SOCIAL SECURITY,
MEMORANDUM OPINION AND
Defendant. ORDER
INTRODUCTION

Plaintiff Darleen Willis, on behalf of her minahild A.A., seeks judicial review of the
Defendant Commissioner of Social Security’s diexi to deny social sedty income benefits
(SSI). The district court hgarisdiction over this case under 4R2S.C. 8§ 1383(c)(3). The parties
have consented to the exercise of jurisdicbgrihe undersigned in accordance with 28 U.S.C. §
636(c) and Civil Rule 73. (Dod.3). For the reasons given belothe undersigned affirms the
Commissioner’s decisn denying benefits.

PROCEDURAL HISTORY

On May 29, 2009, Plaintiff filed an applicatifor SSI claiming A.A. was disabled due to
diabetes mellitus, learning disaties, and depression. (Tr. 9#jer claim was denied initially
and on reconsideration. (Tr. 97, 104). At Plaintiff’'s request, a hearing was held before an
administrative law judge (ALJ). (Tr. 112). Plafhtaind A.A., represented by counsel, testified at

the hearing, after which the ALJ found A.A.tndisabled. (Tr. 29-53). The Appeals Council

denied Plaintiff’'s request for review, makinge hearing decision th&nal decision of the
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Commissioner. (Tr. 1); 20 C.F.R. 286.1455, 416.1481. On October 26, 2012, Plaintiff filed
the instant case. (Doc. 1).

FACTUAL BACKGROUND

Educational Background

From kindergarten through second gradeA.Agenerally earned average grades and
accrued modest absences at Lincoln Elementary60B-10). In third grade, A.A. averaged a D
in reading and math, C in languaged spelling, and S (satisfactpiin science, health, social
studies, art, physical educatiorgcal music, and library meditachnology. (Tr. 606). She was
absent 32 times. (Tr. 606).

A.A. was placed under an Individualized EdimatPlan (IEP) in fouh grade, effective
from November 7, 2005 through June 1, 2006, beeaA. was falling behind in all subjects
except handwriting, and had a difficult time coliingg her sugar levels. (Tr. 585, 631). On the
Wechsler Intelligence Scale f@hildren VI (WISC VI), she sced below the 25th percentile in
all areas. (Tr. 585). Her IEP set forth goals to improve in reading, language, writing, and math;
and to gain better control dfer diabetes. (Tr. 586-92). A.Avas assigned a special education
teacher for one period per day and was alsavalibcertain modificationfor statewide testing
including an alternativeetting, directions read aloud, extendiae, and use of a calculator or

multiplication chart. (Tr. 586-91, 594).

1. The Court notes that whilegparing to file this Memorandu Opinion and Order, Plaintiff
filed a Notice Regarding Subsequent Applicatiwtifying the Court that A.A. received a Fully
Favorable Decision on October 25, 2013. (Doc. 20). By its own terms, the October 25, 2013 ALJ
decision is not a basis for reopening the instaptieation, does not appko the time period at
issue, and is based onetn evidence showing progressiontloé claimant’s impairments.” (Doc.
20-1, at 5).
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In fourth grade, A.A. averaged B’s and C’segt for a D in scierecand health, and an F
in social studies. (Tr. 660). Because she baeih absent 43 days throughout the year, 25 more
than permitted by school policghe was retained fiourth grade. (Tr. 74, 596, 660, 663).

During the 2006-2007 school year, A.A. renglrunder an IEP and her goals were the
same as the year before because many hatlesst met. (Tr. 663). During her second fourth
grade year, she earned A’'s and B’s, wastlb@ merit roll and honor roll, and showed
improvement, despite accruing 44 absences. (Tr. 172). She scored “basic” in reading, and
“proficient” in mathematics and writg on Ohio Achievement Tests. (Tr. 141).

A.A. was promoted to fifth grade at fl@wood Middle School, where she continued to
have excessive absences. (Tr. 563-64, 624). Sheleed in special education classes for 21 to
60 percent of the day, was noted to be “ggerapriate” for grade level, but had problems
managing her diabetes. (Tr. 565-6&).the end of the third quarteA.A. was earning A’s, B’s,
and C’s. (Tr. 233).

In sixth grade, A.A. left Maplewood and enrolled in Chamgdiacal School District.

(Tr. 143). An IEP, effective September 3, 2008 through May 30, 2009, adopted the previous
year’'s goals, generallyo improve reading-content and pesses, language-writing process,
number-sense, life skills, and study skills. (Tr. #8}- A.A. scored in the fourteenth percentile

for her age nationally on the lowa Tests of BaSkills. (Tr. 139). Shearned an A in art and
band, B in math and science, and D in lamgguarts. (Tr. 234). She was absent 30.5 days
throughout her sixth gradyear. (Tr. 234).

On October 23, 2008, while in sixth grade Evaluation Team Report (ETR) was
completed. (Tr. 151). At the time, A.A. receiv@irect instruction from a special education
teacher in reading, math, and langearts; but was in a regular education classroom for science
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and social studies. (Tr. 152, 156). A.A. was “confident and outgay in class”, did not have
social problems, could follow multi-step oral €tions, had strong organization, little difficulty
writing paragraphs, and could solve multi-step neafhations in a self-contained classroom. (Tr.
152, 155, 157). However, A.A. struggled in so@aldies and science dte low quiz scores,
poor attendance, and failure to take advantageié credit opportunities aelf-advocate. (Tr.
157-58).

As part of the ETR, Paul McCabe, MS, CCC-SLP, assessed A.A.’s communication
abilities and indicatedshe responded appropriately tcsttequestions; had below average
vocabulary, comprehension, and oral expresdiat low average expressive vocabulary; and
was able to make conversation, ask and angwestions, ask clarifying questions, follow multi-
step directions, and write sentences and papdgr of longer length and substance. (Tr. 159).
Mr. McCabe concluded A.A.’s speech and langusigis did not have an adverse effect on her
educational performance. (Tr. 159).

Also as part of the ETR, A.A. took tM¥oodcock-Johnson Ill Test of Achievement on
September 9, 2008, wherein her ssomenerally ranged froraverage to low average in
comparison to peers of the same age. (Tr. 160).

Lisa C. Garvin, school psychologist, assds8eA.’s emotional status for the ETR on
October 21, 2008. (Tr. 163-64). With regard docial-emotional information, Ms. Garvin
indicated A.A. had a short attention span, \easily distracted, had fflculty keeping up in
class, and had spelling and reading difficulties. (Tr. 163). Ms. Garvin also administered the
WISC-VI, wherein A.A.’s full scale IQ was 7%ithin the borderline/low average range and
eighth percentile relative to her peers. (I85). During the assessment, Ms. Garvin indicated
A.A. was cooperative, had appropriate atteniod concentration, but had low processing speed
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and working memory skills. (Tr. 165-66). Finally,esimdicated A.A.’s verbal skills were at the
low end of average compared to her peers. (Tr. 165).

On November 11, 2008, Karen Conkey, A.A.’s special education interventionist,
indicated A.A.’s attendance had not been a lerabthat year, she worked cooperatively with
others, could follow multi-step al directions, and had low comghension of recently read
material. (Tr. 156). Although A.A. could answeelal questions to demnstrate comprehension,
she struggled with inferential and evaluative gjoes and needed assistarfrom the teacher to
complete an extended response question. (Tr. 156).

The ETR team concluded A.A. had a learnimgability in reading decoding and reading
comprehension. (Tr. 170).

A.A. remained under an IEP for her sevemgjrade year. (Tr. 125). At the time of
implementation in May 2009, A.Aead at the Fountes and Pinngllided reading level of V
(87%), which was consistent with a sixth graeleel. (Tr. 125). Generally, she wrote at a fifth
grade level and her math skills igeat a fourth grade level. (Tt25). Her goals were to further
develop math skills to meet grade level exptahs and real-world deands (Tr. 127); utilize
strategies to increase reading comprehension skills (Tr. 129); and develop and expand her
writing mechanics to meet grade level demands131). She was in special education for math,
but remained in regular classrooms with consioitabetween a reguladacation instructor and
intervention specialist for reading instructi and written expression, had in-class support for
science, and had supplemental support in a ggnalip setting during schecdhd study halls. (Tr.
127-31). She received accommodations or moditioatin class and onate and district-wide

testing. (Tr. 127, 129, 131, 133) seventh grade, she earneB & math and science; a C in



band; and a D in language arts, reading, and world history. (Tr. 235). She was absent 23 days
during her seventh gradyear. (Tr. 235).

A.A. was also under an IEP during her efglgrade year, efféwe from May 12, 2010
through May 11, 2011. (Tr. 332). A.A. was descrilasdsocial and orgared, but had difficulty
processing verbal information and adequateigerstanding content area concepts through the
use of words, particularly if she lacked prexperience with the content area vocabulary. (Tr.
334). She had annual goals in the areas of iath336), written exmssion (Tr. 337), and
reading (Tr. 338). On the Ohio Achievement Tes$te received a proficient score in math and
accelerated score in reading. (Tr. 336, 338). I&ttkan intervention specialist for supplemental
support and was moved out of special educatioralffadirect instruction, although she was still
provided with in-class accommodaticarsd test modifications. (Tr. 339).

Homes for Kids

In 2009, A.A. was referred to Homes for Kifits counseling serviceand help adjusting
to a custody change. (Tr. 425). Robert MdBr MS, MA, PCC-S, diagnosed adjustment
disorder with mixed anxigtand depression, and oppositiortifiant disorder (ODD), and
assigned a global assessmerfuattioning (GAF) score of 54(Tr. 454).

Mr. McBride described A.A. as artistic, amidicated she enjoyed music, was helpful
around the home, got along welltiv peers, was in band, andapéd baseball. (Tr. 426, 428).

However, he later indicated A.A. had recentlypgted participating in outdoor activities because

2. The GAF scale represents a “clinician’s judgthef an individual’ssymptom severity or
level of functioning. American Psychiatric Associatiddiagnostic & Statistical Manual of
Mental Disorders32-33 (4th ed., Text Rev. 200@Q$M-IV-TR. A GAF score of 51-60 reflects
moderate symptoms (e.g., flat affect and circumstantial speech, occasional panic attacks) OR
moderate difficulty in social, occupational,smhool functioning (e.g., few friends, conflicts with
peers or co-workerspPSM-IV-TR at 34.
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she felt it was too cold to exercise or besale. (Tr. 456). Mr. McBride noted A.A. was
impatient; had occasional mood swings, hyperactivity, and trouble falling asleep; and had stress
from the custody change and dats with her father. (Tr. 432)A.A. had problems with her
primary support group and other psychological and environmental problems, was unwilling to
open up and express feelings, had begun to slaskhaool, isolated herself, and was irritable.
(Tr. 456).

Treatment notes indicated A.A. had an improaedity to identify triggers and situations
that caused her to become angry, stopped ibtpmthers, became less argumentative, had a
better attitude, and improved ability to control lamger and verbalize hé&ustrations through
role playing. (Tr. 457).
Valley Counseling

On December 8, 2009, A.A. went to Valley Counseling. (Tr. 487-90). She complained of
mood swings, overreacting to “little stuff’, ameuble with her grades because she did not do
her homework. (Tr. 487, 505). She also said she avgry with her father. (Tr. 505). However,
A.A. said she liked school, had friends, andidd social problems. (T505). She was assigned
a GAF score of 5land discharged on March 25, 2010 afbe failed to return for further
treatment. (Tr. 483-84, 506).
Medical Evidence

A.A. was diagnosed with Type | diabetes mellitus in 2004. (Tr. 184, 403). Since then, she
was hospitalized twice for treatment on A@8, 2007 and June 8, 2007, and was assigned a
child welfare services casewerkto help better manage her diabetes. (Tr. 184, 376, 388, 398,

403).

3. DSM-IV-TR supranote 2.



On April 28, 2008, Naveen K. Uli, M.D., sat.A. for an initial evaluation. (Tr. 413).
A.A. complained of frequent headaches, stdmaches, and disturbed sleegtterns. (Tr. 414).
Dr. Uli indicated her blood glucose levels wegqeiite elevated”, with mst of them between 200
and 500 mg/dL. (Tr. 413). He indicated her gise levels had improved since diagnosis, but
were still “suboptimal” and adjusté®A.’s insulin regimen. (Tr. 414).

On July 16, 2008, Marcella Kootz, M.D., asled Angela Bartlett, A.A.’s caseworker,
that A.A.’s blood glucose levels were in #@0s and 500s, indicating she was not getting insulin
or not following prescribed meal plans. (Tr. 183).

Over the course of several follow up visitéth Dr. Uli spanning from February 2008
through December 2009, A.A. controlled her diabetic symptoms, partially because she moved in
with her mother. (Tr. 175-76, 178). On April 15, 2010, her glucose averages on two separate
glucometers were 185 and 282 mg/dL and her HBAd&s 7.6%, close toptimal. (Tr. 178,

510). On September 27, 2010, her blood glucoseage was 232 and her HbAlc was 5.8%, but
Dr. Uli noted frequent lows. (Tr. 540).

On a disability questionnaire completed March 24, 2011, Dr. Uli reported A.A. injected
herself with insulin three to five times perydand had severe enouglmbetic symptoms to
“often” interfere with her attention and concentration. (Tr. 318).

Third Party Statements
On June 30, 2009, Plaintiff completed a fime report for the Bureau of Disability

Determination, where she indicated A.A.’s diasetaused her to misdat of school and she

4. Glycosylated hemoglobin (HbAlc) measures tieptis average glucose level in the recent
past.Novo Nordisk A/S v. Caraco Pharm. Labs., L7d9 F.3d 1346, 1349 (Fed. Cir. 2013). For
children under age six, it should be under 8.5%; for children under age twelve, it should be under
8%:; and for children under age nineteiéshould be under 3%. (Tr. 540).
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was on an IEP to catch up. (Tr. 205). She #ald. got along “very well” with friends and
playmates, “always behave[d] well”, and generally had no behavior problems at school. (Tr. 205,
207). She indicated A.A. could watch and umsteend a whole TV program (Tr. 207) but had
trouble concentrating on what she was readingompleting complicated tasks (Tr. 207).

In March, 2011, A.A'’s aunts, Mari Carasnd Mary Wilson, completed questionnaires
for the social security admstration. (Tr. 252-59, 270-77). Genkyathey described A.A. as
lacking energy, being emotionally withdrawrnorfn unfamiliar persons, experiencing mood
swings, being forgetful, and having diffity socializing. (Tr.252-55, 258, 273, 276). A.A.’s
neighbor, Charles Jackson Jr., also completediassef questionnaires (Tr. 261-68), where he
indicated A.A. was often depresisend would become tired, thrdits, experience panic attacks,
and isolate herself in heoom. (Tr. 261-62, 264).

On March 25, 2011, A.A.’s principal, Margai@blwick, rated A.A.’s reading and math
level as “basic”, and reported A. had special instruction inr@gular classroom for one period
per day but was otherwise in regular educatitasses without speciabstruction. (Tr. 322).
With regard to acquiring and using informatiae rated A.A. as hawj a serious problem in
3/10 areas, an obvious problem in 5/10 areasaasidjht problem in 2/10 areas. (Tr. 324). She
did not indicate A.A. had a “very serious” protslén any area related to acquiring and using
information. (Tr. 324). A.A. had fewer limitatns in the remaining domains. (Tr. 325-28).

State Agency Review

On September 15, 2009, David L. ChiarellaDPperformed a psychological evaluation.
(Tr. 443). Plaintiff complained A.A. had “explegs outbursts”, diabeteEype 1, depression, and
a learning disability; and did not have probleaschool, except for occasional “harass[ment]’
for being a Type 1 diabetic. (Tr. 443-44). A.Asgidy habits were fair, but her attendance was
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problematic. (Tr. 444). A.A. enjoyed swimmirend being active; and was able to attend,
concentrate, and persist in galdected activity. (Tr. 444). According to A.A., her depression
was the result of problems withrh@ad and her attitude. (Tr. 448Ithough A.A. complained of
being teased, she said staal friends. (Tr. 444).

On the WISC-IV, A.A. had a fubcale 1Q of 81 and Ihentellectual skills were within the
“borderline” range. (Tr. 445). Headaptive behaviors were apmte but she deonstrated a
relative weakness in her written communications skills. (Tr. 445). Her cognitive skills were
developed at slightly more than three-quartef her age expectatis and her communication
skills were age appropriate. (B45). She was abte use and understardnversational speech,
her speech was intelligible 100% of the timeamunknown context, and her socialization skills
were age appropriate. (Tr. 445). Dr. Chiarellagiosed adjustment disorder with depressed
mood; adjustment disorder with mixed disturba of emotions and conduct; learning disorder,
NOS; and borderline intellectual skilldr. 445-46). He assigned a GAF of 56r. 446).

John L. Mormol, M.D., and Alice Cambly, Psy.D., jointly submitted a childhood
disability evaluation form completed on @ber 14, 2009 and October 8, 2009, respectively. (Tr.
447-52). They found that none of A.A.’s severe @nments or combination of impairments met
or equaled the listings. (Tr. 447).

A.A. had less than marked limitation in heil&pto use and acquire information because
her reading level was 97% commensurate with 6th grade, she was able to summarize information
in a text, she could make inferences kbasmn implicit information, she demonstrated

comprehension at age appropriate levels, number system was at 70% accuracy, she required

5. DSM-IV-TR supranote 2.
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some special help in mathematics but was otisenm regular education classes, and she had a
full scale 1Q of 81. (Tr. 449).

Further, they found A.A. had no limitationtettiding and completing tasks. (Tr. 449). As
support, they cited the Homesr f&ids report which said A.Awas artistic, enjoyed music,
helped around the house, and was in band and played basketball. (Tr. 449). Her IEP indicated she
could analyze and solve multi-step problenduding addition, subtraction, multiplication, and
division; could follow oral andvritten instructions; and stafpcused on tasks until they were
completed nine out of ten times. (Tr. 449). She lkad than marked difficulty relating to others
and no limitation moving about and manipulating olgemt caring for herself. (Tr. 449-50). She
had less than marked difficulty in health and bgl well being due to her diabetes. (Tr. 450).

Michael Stock, M.D., and Aracelis Rivera, Psy.D., affirmed the disability determination
on May 12, 2010 and April 12, 2010, respectively. (Tr. 515-19).

Testimony

A.A. was fourteen years olahd in eighth grade at the time of the hearing. (Tr. 58). She
alleged severe impairments including Type aldites, adjustment disorder, abdominal pain,
OED, a learning disorder, bortiae intellectual functioning, olsity, depression, and mood
disorder. (Tr. 58). A.A. felt she had a significgmbblem with maintaining her diet and sugar
levels, moods swings, and math. (Tr. 63-64). Ae8mA.A. said she went skating with one of
her friends or went to the mall with her mobut she usually stayed in her room, texted, and
painted her nails after school. (Tr. 61-62).

A.A. lived with her father for twelve gars before coming into Plaintiff's custody two

years ago. (Tr. 66, 81). Plaintiiéstified A.A. was limited soaily, having only left home once
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in the past two years to be with friends. (8). She also said A.A. experienced mood swings
after school and oftenatated herself in her bedroom. (Tr. 67-70).

Plaintiff testified A.A. became winded dag softball, bike rides, and walks; had no
problems taking care of herself; but had difficulty self-adnbémisg her insulin. (Tr. 66, 81-83).
Plaintiff received regular callsdm the school nurse regarding A.A.’s sugar levels. (Tr. 86-87).

Socially, Plaintiff testified A.A. had #iculty maintaining friendships and close
relationships with family because she was nyathy, and did not show affection. (Tr. 66, 75-
76, 79-80). A.A. did chores about half the tim#ich included loading the dishwasher, cleaning
the kitchen, doing her laundry, andcking up after herself. (Tr. J6When A.A.’s chores were
not completed, it was because she did not feel good, or threw a fit and stormed off to her room.
(Tr. 76-77). Plaintiff said A.Awas shy around new people, disamged, did not watch T.V. or
movies, did not read, anddh&ouble retaining whateople said. (Tr. 77-79).

A.A. was held back in schoddlecause of significant abs=es, but her absenteeism had
improved since Plaintiff gained custody. (Tr. 7®Jaintiff testified thatA.A.’s grades had
significantly improved over the previousar’s and were “really good.” (Tr. 74).

ALJ Decision

On June 19, 2012, the ALJ determined A.A. had the following severe impairments: Type
| diabetes, adjustment disorder, learning disorder, and borderlidiedtial functioning. (Tr.
35). To determine functional equivalence, #keJ analyzed the record and found A.A. had
marked limitations in health and physical wedling and less than marked or no limitations in
every other relevant functional domain. (Tr. 35-4he ALJ found A.A. not disabled. (Tr. 48).

STANDARD OF REVIEW
In reviewing the denial of Social Seity benefits, the Court “must affirm the
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Commissioner’s conclusions absent a deternonatihat the Commissionéras failed to apply
the correct legal standards or has made findofgact unsupported by substantial evidence in
the record.”"Walters v. Comm’r of Soc. Sed27 F.3d 525, 528 (6th Cir. 1997). “Substantial
evidence is more thaa scintilla of evidencéut less than a preponderamand is such relevant
evidence as a reasonable mind might accept as adequate to support a conBlesaony. Sec’y
of Health & Human Servs966 F.2d 1028, 1030 (6th Cir. 1992he Commissioner’s findings
“as to any fact if supported by subdial evidence shall be conclusivéMcClanahan v. Comm’r
of Soc. Se¢c474 F.3d 830, 833 (6th Cir. 2006) (citing 42S\LC. § 405(g)). Even if substantial
evidence, or indeed a preponderance of theeagie, supports a claimant’s position, the court
cannot overturn “so long as substantial evidence also supports the conclusion reached by the
ALJ.” Jones v. Comm’r of Soc. Se@36 F.3d 469, 477 (6th Cir. 2003).
STANDARD FOR CHILDHOOD DISABILITY

Eligibility for SSI is predicated on the istence of a disability. 42 U.S.C. § 1382(a)(1).
“Disability” is defined as the “inability to enga in any substantial gainful activity by reason of
any medically determinable physical or mentap@aimment which can be expected to result in
death or which has lasted or can be expectddstofor a continuous period of not less than 12
months.” 20 C.F.R. § 416.905(age alsat2 U.S.C. § 1382c(a)(3)(A).

A child’s SSI claim undergoes a three-steyie® process. 20 C.F.R. § 416.924(a). These
steps determine whether: 1) the child is endaigesubstantial gainful activity; 2) there is a
severe impairment or combination of impairmeats; 3) the severe imipanent, or combination
of impairments, medically oruhctionally equals the Listing dimpairments. 20 C.F.R. 88§
416.924(a)-(d). Under 20 C.F.R. 8§ 416.926a, “if addth impairment — or combination of
impairments — does not meet or is not medicafjyiealent in severity t@ listed impairment,
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then the Commissioner will assess all functional limitations caused by the impairment to
determine if the child’s impairments are functionally equivalent in severity to any of the listed
impairments of Appendix 1” @. “functional equivalency”)Elam ex rel. Golay v. Comm’r of
Soc. Sec348 F.3d 124, 126 (6th Cir. 2003).

Functional equivalency is measured und®& domains: “(i) Acquiring and using
information; (ii) Attending and completing taskgj) Interacting and relang with others; (iv)
Moving about and manipulating objects; (v) Cariog yourself; and, (viHealth and physical
well-being.” 20 C.F.R. 8§ 416.926a(b)(1)(i-vi). This approach, cdhed'whole child approach”,
accounts for the effects afchild’s impairments singly and in combinatidtteming v. Comm’r
of Soc. Sec2013 WL 821262, at *5 (N.D. Ohio 2013).

To be disabled, Plaintiff mustemonstrate a “marked” lination in two domains or an
“extreme” limitation in one. 88 416.926a(a), (d). Adrked” limitation may be demonstrated by
two means relevant to this matter. One is “a vafidre that is two standhdeviations or more
below the mean, but less than three standavéhtiens, on a comprehems standardized test
designed to measure ability functioning in that domain, and. . day-to-day functioning in
domain-related activities is caegent with that score. 816.926a(e)(2)(iii). Alternatively,
“marked” limitation is shown “in a domain whdtine child’s] impairment(s) interferes seriously
with [her] ability to independaly initiate, sustainpr complete activities.” § 416.926a(e)(2)(i).

In determining the severity of impairmentghin a given domain, an ALJ is to consider
the effect a structured or supportive setting das child’s ability to dinction. Social Security
Ruling (SSR) 09-1p explains:

It is important to determine the extdntwhich an impairment(s) compromises a

child’s ability to independently initiatsustain, and complegetivities. To do so,

we consider the kinds of help or suppitre child needs in order to functiddee
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20 CFR 416.924a(b). In general, if a childeds a person, medication, treatment,

device, or structured, suppime setting to make [hefunctioning possible or to

improve the functioning, the child will not be as independent as same-age peers

who do not have impairments. Such a ckitl have a limitation, even if [she] is

functioning well with tke help or support.

The more help or support of any kindgtta child receives beyond what would be

expected for children the same age withoypairments, the less independent the

child is in functioning, and the more severe we will find the limitation to be.
SSR 09-1P, 2009 WL 396031 at *6s&e als®0 C.F.R. 88 416.924a(b)(5)(E)(ii);
416.924a(b)(5)(E)(iv)(C) 416.924a(b)(5)(E)(iv)(E) 416.924a(b)(7)(iv) (“Tk fact that you do
or do not receive special educatgervices does not, itself, establish your actual limitations or
abilities. . . . [W]e will consider that good permance in a special education setting does not
mean that you are functioning at the samell@geother children your age who do not have
impairments.”).

To summarize, the extent of structuredsopportive services a ctiiheeds to function is
directly related to the severitgf his or her limitation. Accoidgly, a child who is able to
function at the same level as her unlimited peeith minimal support will usually have a less

severe limitation in any given domain than @ddclwho requires extensivsupport to function at

the same level.

6. “A structured or supportive ®mg [including special edutian services or an IEP] may
minimize signs and symptoms of your impairngghaind help to improve your functioning while

you are in it, but your signs, symptoms, and fuorai limitations may worseautside this type

of setting. Therefore, we wiltonsider your need for a struatdr setting and the degree of
limitation in functioning you have or would haweatside the structuresketting. Even if you are

able to function adequately in the structumedsupportive setting, we must consider how you
function in other settings and whether you would continue to function at an adequate level
without the structuredr supportive setting.”

7. “Therefore, if your symptoms or signs are controlled or reduced in@sed setting, we will
consider how well you are functioning in the setting and the nature of the setting in which you
are functioning (e.g., home or a special class)atheunt of help you need from your parents,
teachers, or others to function as well yami do; adjustments you make to structure your
environment; and how you would function withidle structured asupportive setting.”
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DiISCUSSION
Acquiring and Using I nformation

Plaintiff argues the ALJ committed “clear légarors” by evaluating “A.A.’s abilities
within [the acquiring and using information] main in isolation, without considering how she
would function without help &m her IEP.” (Doc. 16, at 14kee also(Doc. 19, at 2-3).
Plaintiff's only discussion related to substangaldence is that the Al's “decision is founded
on errors of law and his step-tler analysis denidhcks support from sutential evidence.”
(Doc. 16, at 14). For her part, the Commissioaggues the ALJ's aésion is supported by
substantial evidence, and briefly notes the AHH not evaluate thedisputed domain in
isolation.” (Doc. 17, at 14-16).

The domain of acquiring and using infortiioa addresses how well a child is able to
learn information and then use the infotioa she has learned. 20 C.F.R. § 416.926a(g). The
regulations describe this domdor A.A.’s age bracket, referred to as adolescents (age 12 to 18):

In middle and high school, you should continue to demonstrate what you have

learned in academic assignments (ecgmposition, classroom discussion, and

laboratory experiments). You should alsodixe to use what you have learned in

daily living situations without assetce (e.g., going to the store, using the

library, and using public transportatiorYjou should be able to comprehend and

express both simple and complex ideasing increasingly complex language

(vocabulary and grammar) in learning ashaily living situations (e.g., to obtain

and convey information and ideas).

20 C.F.R. § 416.926a(g)(2)(v).

In this case, the ALJ determined A.A. hads than marked limitations in acquiring and
using information. (Tr. 42). As support, the Alindicated A.A. progressed to fewer special
education classes, her gradegiiaved, she consistently cared feer diabetes, attended school
on a regular basis, understood instructions, @udd watch and understand an entire television

program. (Tr. 42). The ALJ also suggested Avas capable of overcoming any deficiencies in
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this domain, evidenced by the fact her agbment improved when she attended school
regularly. (Tr. 42).

Plainly, the ALJ’s analysiszas not confined to school reds. Rather, the ALJ cited to
medical records, Plaintiff's testimony, school records, daily activities, and the amount of
structured or supportive services given. (Tr. 42eWorwell v. Astrue2012 WL 669974, at *5
(N.D. Ohio 2012) (SSR 09-01p, doenot require adjudicatorsto discuss all of the
considerations in the sections below in théaterminations and detons, only to provide
sufficient detail so that any subsequeetiewers can understand how they made their
findings.”).

Furthermore, as the Commissioner points the, ALJ cited the reports of state-agency
professionals in his determination, who expressijmpared A.A.’s abilities to those of her peers
to conclude A.A. had less than marked ifations in all domains. (Tr. 40); (Tr. 447-52)
(considered A.A.’s sixth grade reading leveltesm of special educatioservices received, and
full scale 1Q of 81); (Tr. 443-46) (concluded A.Ac¢sgnitive skills were developed at slightly
more than three-fourths of her age expgmta her communication was good, and she had good
ability to attend and concentrate). Therefore, dedplaintiff's claim, the ALJ did not in fact
consider A.A.’s abilities within the domain atquiring and using infmation “in isolation”.

Even if the ALJ failed to consider the impaxftA.A.’s special education classes or IEP
on her impairments, the ALJ's conclusion thatAAs limitation in this domain is less than
marked is supported by substantial evidei@se ,NLRB v. Wyman-Gordon Cd94 U.S. 759,
766 n.9 (1969) (noting that course not required to “convert judal review of agency action
into a ping-pong game” where “remand would be an idle and useless formality.”).

With respect to opinions directed squgrat the domain ofacquiring and using
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information, A.A.’s principal, Margaret Dolwickndicated A.A. generally had less than marked
limitations (Tr. 324); as did the state agencgraiers (Tr. 444, 449); a teacher from William S.
Guy Middle School (Tr. 243-44); and the ETR teammo said A.A. was able to follow multi-
step math problems, had little difficulty wrignparagraphs, and could follow multi-step oral
directions (Tr. 152, 155, 157, 159).

As the ALJ pointed out, A.A. progressed tavé special education classes by her eighth
grade year, when she no longer received angtdinstruction from a special education teacher,
and received only supplemental support fromrd@rvention speailist. (Tr. 64, 229, 339). This
was certainly less support than A.A. had in poesi years. For example, in seventh grade, she
received direct instruction from her speciabieation teacher in math (Tr. 127-31, 332) and in
sixth grade, she received dir@astruction in math, readingnd language arts. (Tr. 152, 155-56).

Furthermore, the record shows A.A.’sades had improved. (Tr. 74, 235, 243-44). While
in eighth grade, her guidance counselor gatkd she was “doing very well” (Tr. 230), and
Plaintiff testified A.A.’s gradesvere “really good” (Tr. 74). Iseventh grade, her grades ranged
from D’s to B’s while she was iall regular classes except for méihr. 235); and irsixth grade,
she earned mainly A’s and B’s, with only obBe (Tr. 234). Objectively, her scores on the
Woodcock-Johnson test improved, as did herescon the Ohio Achievement Tests. (Tr. 141,
143, 336, 338). According to her sette grade IEP, she was ablerad and write with high
percentages of accuracy. (Tr. 125-26).

By Plaintiff's own admission, A.A.’s troublen school was due to excessive absences
largely caused by her health problems. (Tr. 74, 86, 170). However, as the ALJ noted, A.A. had
recently been able to better manage her diabetes, and her HbAlc levels were near or below the

target levels. (Tr. 175-76, 178, 510, 540).
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As a final note, although therg evidence in theecord that A.A. hd some limitation in
the domain of acquiring and using informationst@ourt may only conset whether there is
substantial evidence to supporéetALJ’s conclusion. (Tr. 139, 163-6%ee Blakely v. Comm’r
of Soc. Sec581 F.3d 399, 406 (6th Cir. 2009) (“[l]ubstantial evidence supports that ALJ’s
decision, this Court defers to that finding evethére is substantial evadce in the record that
would have supported an opposite conclusionite(nal quotation marks and citation omitted).

By not limiting his analysis to school recerdhe ALJ properly considered the effect
structured or supportive settings had on A.A. diteds. Furthermore, the ALJ’'s determination
that A.A. had less than marked impairmentghim domain of acquiring and using information is
supported by substantial evidence.

CONCLUSION

Following review of the arguments presentdte record, and the applicable law, the
undersigned finds the determinations of the Commissioner supportetdsigrstial evidence and
consistent with the relative sections of the Coti€ederal Regulation3herefore, the decision

of the Commissioner denying benefits is affirmed.

IT 1S SO ORDERED.

s/James R. Knepp |1
United States Magistrate Judge

19



