Woods v. Coakldly

Dac.

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ONEAL WOODS, ) CASE NO. 4:13 CV 1299
)
Petitioner, ) JUDGE DONALD C. NUGENT
)
V. )
) MEMORANDUM OF OPINION
JOE COAKLEY, )
)
Respondent. )

Pro se Petitioner Oneal Woods filed the abesa@ptioned action under 28 U.S.C. §
2241 against FCI-Elkton Warden, Joe Coakleyoods is currently serving the following two
federal sentences: a 175 month sentence impoggutiinl996 by the United &tes District Court
for the Eastern District of Wisconsin in Cadse. 95-CR-187, and a second consecutive sentencg
170 months imposed by that same district court in May 1997 in Case No. 2:95-CR-194. W
obtained a reduction of his sentence in QM43e95-CR-187 to 120 month&lthough he requested
a further reduction, he remained subject to theddr-gtatutory minimum applicable to his offens
involving more than 50 grams of crack cocaime.this petition, Woods claims a notation in hig
1996 pre-sentence report indicating he wagpossession of 75 grams of crack cocaine, w
erroneous. He contends that if this quantity vdedeted from the pre-sentence report, his guidelif
range would have been 21-27 months, for a tmgregate sentence of 197 months. He claims
has served 210 months and should be released immediately.

Factual and Procedural Background
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Woods was convicted in 1996 of possession thighintent to distribute cocaine bass
in violation of 21 U.S.C. § 841)@l). His pre-sentence report ditrted 75 grams of crack cocaineg
to him and described his offense as statut@uigishable by not less than ten years and not mc
than life in prison. The pre-sentence report propadsate offense level of 32 pursuant 8 2D1.1(¢
which assigned that offense level to cases nuglat least 50 grams but fewer than 150 grams
crack cocaine. Woods had a category IV criminal history, which combined with an offense
of 32 resulted in guideline sentencing rangel®8-210 months. The district court imposed
sentence of 175 months.

Woods filed a motion requesting a senterahiction in 2008 to reflect retroactive
amendment 706 to § 2D1.1. The amendment reduced Woods’s § 2D1.1(c) base offense lev
32 to 30. Combined with his category IV criminal history, his amended guideline range was
to 168 months. The district court grantedrtiagion and reduced Woods’s sentence to 140 mont

Woods filed a second motion requesting a retroactive sentence reduction in M
2012 based on retroactive amendments to th&eseing guidelines for crack cocaine offense
pursuant to 18 U.S.C. § 3582. The amended veddi8r2D1.1 assigns a bas#ense level of 26

to cases, like Woods'’s, that involve at least 28 grams but fewer than 112 grams of crack cg

Combined with his category IV criminal hisygpWoods'’s revised guideline range resulted in gn

amended guideline sentencing range of 92-115 months. The district court noted, howeve

Woods remains subject to the 10-year statutonymmim applicable to offenses committed prior t

August 2, 2010 involving more than 50 grams of cremtaine, and sentenced him to 120 monthss.

Woods filed a motion for reconsideration which wasied. He filed an agal of this decision to

the United States Seventh Circuit Court of Appeals. His motion to procéarana pauperis on
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appeal was denied and he did not pay the full filing fee resulting in the dismissal of the appe

Woods filed a Motion to Vacate under 28 U.S.C. § 2255 on April 4, 2013. T

district court stated the motion was a @&t or successive pett requiring him to seek
authorization from the court of appeals. Thart reasoned that Woods received a reduction in |
sentence, not a new sentence, and therefore he was not entitled to file another § 2255 mc
contest the reduction. Furthermore, the district court determined Woods could and shoulo
raised his objections to the reduction on appddie district court denied the motion to vacate o
April 16, 2013.

Woods did not appeal that decision. Indt¢ee filed another Motion for Retroactive
Application of Sentencing Guidelines to Craé&caine Offense on July 19, 2013, and a Motion
Correct Sentence and Motion for Immediate Release from Custody on July 19, 2013 and Ju
2013 respectively. Those motions are still pending in the United States District Court fo
Eastern District of Wisconsin.

Thereafter, Woods filed this Petition for a Writ of Habeas Corpus pursuant tqg
U.S.C. § 2241. He first contends his 1996 pre-sentence report listing that he possessed 75
of crack cocaine was erroneous. He does not indicate why is this information is inco
Nevertheless, he argues that if this amount were removed, he would fall within the sentg
guideline range of 21-27 months. He reasonswithtthis sentencing guideline range, he alread

would have completed his sentence and should be released.
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Woods also submitted a supplement to his petition claiming the United States Supreme

Court’s decision irAlleynev. United States, 133 S.Ct. 2151 (2013) “exonéea [him] from ‘both’

the ‘sentence’ and the ‘conviction.(ECF No. 5 at 1). He clain#dleyne made both drug type and




drug amount elements of a drug offense thastrbe submitted to the jury and proven beyond

reasonable doubt. He further claims that befioeggovernment can impose a mandatory minimum

sentence, it must include the drug type and amoutieimndictment and the jury instructions ang

prove these elements beyond a reasonable doubt. He claims the government did not

chemical analysis proving that the substance he possessed was crack cocaine. He conte

conviction and sentence are unlawful, rendering him actually innocent of the crime.
Standard of Review

Writs of habeas corpus “may be granted by the Supreme Court, any justice the

the district courts and any circuit judge withireir respective jurisdictions.” 28 U.S.C. § 2241(a].

Section 2241 “is an affirmative graoit power to federal courts tssue writs of habeas corpus ta
prisoners being held ‘in violation of the Constituttior laws or treaties of the United Stategite
v. White, 660 F.3d 242, 249 (6th Cir. 2011) (quotiBgction 2241(c)). Because petitioner i
appearingro se, the allegations in his petition must mnstrued in his favor, and his pleadings ar|
held to a less stringent standard than those prepared by counkela v. Thoms, 270 F.3d 292,
295 (6th Cir. 2001). However, this Court magrdiss the petition at any time, or make any sugq
disposition as law and justice require, if it deter@s the petition fails to establish adequate groun
for relief. Hilton v. Braunskill, 481 U.S. 770, 775 (1987%&ge also Allen v. Perini, 424 F.2d 134,
141 (6th Cir. 1970) (holding district courts haaeluty to “screen out” petitions lacking merit on
their face under Section 2243).
Analysis
Woods initially contends his sentence is faulty due to an error in his 1996

sentence report. A federal prisoner must challenge the legality of his conviction or senten
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filing a post-conviction motion under 28 U.S.C. § 2255 with the trial cGapaldi v. Pontesso, 135

F.3d 1122, 1123 (6th Cir. 2003). A habeas cogmigion under 82241 may be used by a federgl

prisoner only to challenge the manner in which $entence is being carried out, such as t

computation of sentence credits or parole eligibilityhited Statesv. Jalili, 925 F.2d 889, 894 (6th

Cir. 1999). This challenge to the content af hiie-sentence report does not address the mannar in

which his sentence is being carried out, but rather attacks the sentence itself. As such, it npust t

asserted in a § 2255 motion to vacate sentence.

Section 2255(e) provides a narrow exceptmithis rule, permitting a prisoner to

challenge the legality of his convictiorrdlugh a 8 2241 petition, where his remedy under § 225

is or was “inadequate or ineffective” to test the legality of his detention. A prisoner may
advantage of this provision when, after hanwaction has become final, the Supreme Cou
re-interprets the terms of the statute under wpéthioner was convicted, and by this interpretatio

excludes petitioner’s actions as a violation of the statui@tin v. Perez, 319 F.3d 799, 804 (6th

>

Cir. 2003) (“A prisoner who can show an intervening change in the law establishes his gctual

innocence can invoke the savings clause of 8 2B8%roceed under § 2241"). This exception dog¢s

not apply where the prisoner failed to seize an earlier opportunity to correct a fundamental

in his conviction under pre-existing law, whatbg direct appeal dry motion under Section 2255,

or where he did assert his claim in an eamimtion under Section 2255 and was denied relig

Charlesv. Chandler, 180 F.3d 753, 756 (6th Cir. 1999).
To the extent Woods is asserting the amount of crack cocaine listed in his
sentence report is inaccurate, he is not relying antarvening change in the law to support relie

under 8 2241. Indeed, he alleges he raised histaiy)eéo amount of crack cocaine listed in the pre
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sentence report at the time of his sentencing utlitrict court did not address his objection.

Woods could and should have raised this olgeabin direct appeal dfis conviction. He cannot

pursue it as a collateral attack under § 2241.

In addition, Woods claims a change in controlling law announced by the Supreme

Court inAlleyne renders him actually innocent of his crime. Alleyne was convicted by a jury
using or carrying a firearm in relation to anee of violence in violation of 18 U.S.C. §
924(c)(1)(A), a violation subject to a m@atory minimum five years incarceratibét sentencing,
however, over Alleyne’s objection, the judge found &kilgyne had “brandished” a firearm, raising
his mandatory minimum sentence to seven years under the applicable statute. The tria
determined that, undétarrisv. United States, 536 U.S. 545 (2002), brarstling was a sentencing
factor, which the court could findithout violating Alleyne’s Sixth Amendment right to a jury trial.
Alleyne, 133 S.Ct. at 2156. The court of appeals affirmed, and Alleyne petitioned for a wr
habeas corpus, arguing thrris could not be reconciled with the ruleApprendi v. New Jer sey,
530 U.S. 466 (2000), which held that any “factsttincrease the prescribed range of penalties
which a criminal defendant is exposed’ are elemehthe crime [,]” which must be proved to a
jury. Id. at 2157. The Supreme Court agreed with Alleyne, holding that any fact that increa|
mandatory minimum sentence for a crime is an “elethof the crime, not a “sentencing factor,’

that must be found by a juryd. at 2160. In doing so, the Court overruléarris, which limited

1 Section 924(c)(1)(A) provides, in relevant part, that anyone who “uses or carries a fire
in relation to a “crime of violence” shall:
(i) be sentenced to a term of imprisonment of not less than 5 years;
(i) if the firearm is brandished, be sented to a term of imprisonment of not less
than 7 years; and
(i) if the firearm is discharged, be sented to a term of imprisonment of not less
than 10 years.
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Apprendi to facts increasing the statutory maximeoncluding that mandatory minimum sentence
increase the penalty for a crime, and that thesfaséd to enhance a sentence are offense elem
“that must be submitted to the jury and found beyond a reasonable doubt” before an enh
mandatory minimum sentence can be imposdd.Thus, the Supreme Cadtneld that the district
court erred when it imposed a seven-year mandatory minimum sentence on Alleyne, becat
jury had not found the fact—brandishing—suppuaytihe mandatory minimum beyond a reasonab
doubt.
Here, Woods seeks the retroactive application of the rule annourilés/ieto his

case to establish his actual innocence of the easmaent applied by the trial court. He claims th

sentencing court erred in sentencing him to the 10 year mandatory minimum on his drug r
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charges when the court determitieel quantity of cocaine involved in his offenses and that quantity

was neither specified in the indictment or supgadby the jury’s findings of fact. He contends

pursuant toAlleyne, that the quantity of cocaine involved in his offenses is an element of

aggravated crime, rather than a sentencing fatttat,must be proved to a jury. He asserts hjs

sentence of 120 months far exceeds the maximum sentence he could have received
unspecified quantity of cocaine found by the jurpisi case, and he seeks immediate release fr
prison. He also argues thteyne requires the government toope, by introducing evidence of

chemical composition, that the material he possessed was, in fact, crack cocaine.

Woods's reliance oAlleyneis unavailing. As explained above, a petitioner seeking

to challenge the execution of his sentence mayaf8 2241 petition in #hdistrict court having
jurisdiction over his custodiarJnited Satesv. Peterman, 249 F.3d 458, 461 (6th Cir. 2001). Al

petitioner challenging the imposition of his sem&must generally must file a § 2255 motion t
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vacate, set aside or correct sentence in the sentencing court. See 28 U.S.C.CGha?&by.

Chandler, 180 F.3d 753, 755-56 (6th Cir.199@gpaldi, 135 F.3d at 1123. A challenge to 4

conviction or sentence cannot be maintainader § 2241, unless it also appears that § 2255 is

inadequate or ineffective to tekie legality of his detention3ee 28 U.S.C. § 2255 harles, 180
F.3d at 755-56Capaldi, 135 F.3d at 1123. The Sixth Circuitshastructed: “[C]laims do not fall
within any arguable construction of ... [the savings clause when] defendants have not sho
intervening change in the law that establishes their actual innocéhtted Sates v. Peterman,

249 F.3d 458, 462 (6th Cir. 2001). HerAdleyne neither supports Woods’s claim of “actua

innocence,” nor does that decision aid hindemonstrating that his remedy under § 2255 was

inadequate or ineffective.

wn al

A valid assertion of actual innocence is more than a belated declaration that the

prisoner does not believe his sentence is valid. Actual innocence suggests an intervening
in the law establishes a prisonedstual innocence of a crimeSee Martin, 319 F.3d at 804,
Peterman, 249 F.3d at 462. Secondly, “actual innoceneams factual innocence, rather than me

legal insufficiency.’"Martin, 319 F.3d at 804 (quotingBousley v. United Sates, 523 U.S. 614, 623

(1998)). In other words, Woods must poinatdecision holding a substantive criminal statute rjo

longer reaches the conduct of which he stands conviBmgkely, 523 U.S. at 620 (quotirigavis

v. United States, 417 U.S. 333, 346 (1974)e, e.g., Bailey v. United Sates, 516 U.S. 137 (1995)

(prisoners convicted of “using” a firearm dugia drug crime or violent crime found themselves

innocent when Supreme Court redefined “use” in a restrictive manner).

Alleyneis not such an intervening changehe law and does not decriminalize the

acts which form the basis of Woods'’s conviction. dées not assert he is actually innocent of h
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federal offenses, rather he claims innocenda®tirug quantity sentencing enhancement pursuant

to the rule announced Wleyne. He also claims the governmetitl not provide evidence at trial

in the form of chemical analigsof the substance he possessed to prove it was crack cocaine.

Contrary to Woods’s assertioll)eyne does not require the government to introduce a specific ki
of evidence pertaining to the chemical composition of the substance in question, nor d
decriminalize possession of crack cocaine. The savings clause may only be applied wh
petitioner makes a claim of actual innocenskéeyne is a sentencing-error case, and claims (

sentencing error may not serve as the basis for an actual innocenc&ag&amner manv. Shyder,

325 F.3d 722, 724 (2003) (holdidgprendi could not be basis for actual innocence claim) (citing

Peterman, 249 F.3d at 462)Alleyne, like Apprendi before it, “does not bear on whether a defenda
is innocent of a crime, but merdlynits the potential punishment for itRoberts v. Shyder, 77 F.
App’x 292, 294 (6th Cir. 2003) (citinGoode v. United States, 305 F.3d 378, 385 (6th Cir. 2002).
Furthermore, at this tim&illeyne does not afford a basis for granting collaterd
post-conviction relief. The new rule announceAlieyneis not retroactive and it cannot be applie
retroactively to cases on collateral revie®@mpson v. United States, 721 F.3d 875, 876 (7th Cir.
2013); Mingo v. United States, 2013 WL 4499249 (W.D.Mich. Aug.19, 2013)nited Sates v.

Graham, 2013 WL 4400521 (E.D.Ky. Aug.15, 201§pringsv. United States, 2013 WL 4042642,

*4 (W.D.N.C. Aug.9, 2013)United States v. Reyes, 2013 WL 4042508, —— 14-19 (E.D.Pa,

Aug.8, 2013)Affolter v. United Sates, 2013 WL 3884176 (E.D.Mo. July 26, 201Bited Sates
v. Sanley, 2013 WL 3752126, * 7 (N.D.Okla. July 16, 2013).
Conclusion

Accordingly, the Petition for a Writ of Habeas Corpus pursuant to 28 U.S.C. 8§ 2
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is denied and this action is dismissed pursuant to 28 U.S.C. § 2243. Further, the Court ce

pursuantto 28 U.S.C. 81915(a)(3), that an appesa this decision could not be taken in good faith).

IT 1S SO ORDERED.

Dated: _November 8, 2013

/s/Donald C. Nugent

DONALD C. NUGENT
UNITED STATES DISTRICT JUDGE
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