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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT LEE CHILDRESS, JR., ) Case No.: 4:14 CV 0691
)
Petitioner, ) JUDGE SOLOMON OLIVER, JR.
)
V. )
) MEMORANDUM OF OPINION
) AND ORDER
JOE COAKLEY, WARDEN, )
)
Respondent. )

Before the Court ipro sepetitioner Robert Lee Childress’s habeas corpus Petiti

filed pursuant to 28 U.S.C. § 2241. Mr. Childreglsp is incarcerated at the Federal Correction

Institution in Elkton, Ohio (F.C.I. Elkton), name$H. Elkton Warden Joe Coakley as Respondent.

He claims the Respondent is illegally executingskistence. Mr. Childress has also filed a Motion

for Expedited Hearing and, after paying the filing fee on May 2, 2014, a Motion to Piliocee
Forma Pauperis. He seeks immediate release. For the reasons set forth below, the Petit
dismissed.

Background

In 2002, Mr. Childress pleaded guilty tmlating 18 U.S.C. § 1014, False Statemenf
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in the United States District Coufar the Eastern District of Michigan.See United States v.
Childress No. 2:00-cr-80466 (E.D. Mich.)(Steeh, @ June 13, 2002, Judge George Caram Ste
sentenced him to serve 11 months imprisonment, “to run consecutive to any state court se
imposed.”ld. (Doc. No. 31). A five year supervised release term was also imposed.

Four years after sentencing Mr. Childressige Steeh issued a warrant for his arre
on March 8, 2006. (Doc. No. 33). The senior pravatifficer reported that Mr. Childress entere
a guilty plea on December 13, 2005 to a statmfetharge of Non-Sufficient Funds over $500.0
in Michigan v. ChildressNo. 05-12449.1d. Mr. Childress was ordered to pay a fine for thg
offense.

After a hearing was held regarding the revocation of Mr. Childress’s superv
release, Judge Steeh entered a judgment on May 9,180(00c. No. 40). He ordered Petitioner’s
original term of five years supervised release, imposed on June 13, 2002, continued. Two
later, Mr. Childress filed a Motion to Vaeahis Sentence pursuant t028 U.S.C. § 2258e
Childress v. United Stateblo. 2:09cv15057 (E.D. Mich. filed Dec. 30, 2009). The Motion w4
dismissed as untimely on June 30, 20H0. Mr. Childress’s attorney timely filed a Notice of]
Appeal, but Judge Steeh denied him a CertéicitAppealability (COA). Petitioner further claims
that his attorney’s competence was sub par because he did not adequately research Michig

The Sixth Circuit affirmed the district court’s decision.

! Because Mr. Childress’s Petition is integrdilgd to his original federal sentence an(
revocation of his supervised release, the Qaligd on the sentencing history provided through th
Public Access to Court Electronic Records (PACER) to assure accuracy.

2 In a subsequent report to the ta@urt from the senior probation officer, it reveals Mr

Childress’s supervised release term began on March 27, 2004.
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On October 1, 2010, Judge Steeh issyedgment committing “[petitioner” to the
custody of the United States Bureau of Prisons tinpeisoned for a total ten of: 3 years, to run
consecutive to his State of Michigan convictions.tBion of supervised release to follow.” (Doc
No. 69). A public defender was appointed to ®nildress, who filed a Notice of Appeal through
his attorney on October 4, 2010. The appealstamnied his COA andll pending motions. On
February 8, 2012, it affirmed the district court’s decision.

Mr. Childress filed a third Motion to &cate on August 8, 2012. Judge Steeh deni
the Motion on July 3, 2013, as well as a COA. Petitioner appealed that decision, which is
pending. On May 2, 2014, the Six@lrcuit denied his motion faa certificate of appealability as
well as his motions fan forma pauperistatus and to expedit8ee Childress v. United Statbio.
13-2367 (8 Cir. May 2, 2014).

Petitioner now argues Judge Steeh “placéii®&er in violation Grade level A based
on the statutory maximum of his indeterminatgessentence of 54 to 360 months.” (Doc. No. 1
1.) He claims Judge Steeh abused his discretion and that this Court has jurisdiction to g
matter aside based on a miscarriage of justice.

Initial Review
This matter is before the court for initial screening. 28 U.S.C. § Z224dfer v.

Thoms No. 02-5520, 2002 WL 31388736, at *I"(&€ir. Oct. 22, 2002). A court is required to

award an application for writ of habeas corpusless it appears from the application that the

applicant or person detainedrist entitled thereto.28 U.S.C. § 2243. The Sixth Circuit hag
consistently held that “[t]he burden to show thats in custody in vialtion of the Constitution of

the United States is on the prisondones v. RusselB96 F.2d 797 (6 Cir. [1968]); Gray v.
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Johnson 354 F.2d 986 (6Cir. [1965]).” Allen v. Perinj 424 F.2d 134, 138 {6Cir. 1970),cert.
denied400 U.S. 906 (1970). Mr. Childress has not met his burden.
28 U.S.C. 82241

A district court is mandated to directait of habeas corpus “to the person havin
custody of the person detained.” 28 U.S.C. § 2848;Braden v. 30th Judicial Circuit Ct. of Ky.
410 U.S. 484, 494-95 (1973) (“The writ of habeapuas does not act upon the prisoner who see
relief, but upon the person who holgisn in what is alleged to be unlawful custody.”) Thereforg
a court has jurisdiction over a habeas corpus petition only if it has personal jurisdiction ove
petitioner's custodiaBraden 410 U.S. at 495.

Mr. Childress’s custodian is the warden at F.C.I. Elkton in Ohio. Because
respondent warden is within this Court’s “respective jurisdictfaib,”has the power to grant a
federal writ. 28 U.S.C. 8§ 224%ge Stokes v. U.S. Parole Comn3#4 F.3d 1235, 1239 (D.C.
Cir.2004)(“a district court may not entertain a habeas petition involving present physical cug
unless the respondent custodian is within itsttatal jurisdiction.”) Although this Court has
personal jurisdiction to act, it lacks subject matter over the nature of Mr. Childress’s claims.

Lack of Subject Matter Jurisdiction

A federal court is obligated to ensure ij@rs subject matter jurisdiction to hear 3

case.See Sinochem Intern. Co. Ltd. v. Malaysia Intern. Shipping.Co49 U.S. 422, 430-431

(2007)(“[A] federal court has leeway to cheasmong threshold grounds for denying audience

a case on the merits.”) Absent jurisdiction, a ctzatnot proceed at all in any cause. Jurisdictign

is the power to declare law, and when it ceasesiti, the only function remaining to the court ig

3

§2241(a).
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District courts have the power to grant writs “within their respective jurisdictions.” 28 U.S.
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that of announcing the fact and dismissing the ca&e€l Co. v. Citizens for a Better Environment

523 U.S. 83, 94 (1998)(citation omitted). This QGauay, however, “take a ‘peek' at merits o
petitioner's claim, in order to determine whether a [28 U.S.C.A. 8§ 1631] transfer to the cq
district would be appropriate, in interests otices, or whether transfer would be waste of time du
to infirmities in petition.”Phillips v. Seiter.73 F.3d 609, 610-11 {TCir. 1999).

Section 2241 authorizes a district court to grant a writ of habeas corpus only i
petitioner establishes that “[h]eirs custody in violation of the Constitution or laws or treaties
the United States.” 28 U.S.C. § 2241(c)(3). Thisincludes claims seeking to challenge the exe

or manner in which the sentence is serv€apaldi v. Pontessdl 35 F.3d 1122, 1123 (6th Cir.

1998). While Mr. Childress claims he is challanggthe execution of his sentence, he is actually

trying to set aside the sentence imposed by the tniat,ca matter that is exclusively within the tria
court’s jurisdiction.See Bradshaw v. Stqr§6 F.3d 164, 166 (10th Cir. 1996). And the remeg
afforded under § 2241 is not an additional, alternative or supplemental remedy to that pres
under § 2255ld.

A federal prisoner may only bring aZ2241 claim challenging his conviction or
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imposition of sentence, if it appears that the remedy afforded under § 2255 is “inadequate o

ineffective to test the legality of his detentiobriited States v. HaymaB42 U.S. 205, 223 (1952).
As the First Circuit noted, “where a prisoner ha@dpportunity to present his claim properly in his
first § 2255 petition, but failed to do so, any ‘ineffectiveness’ of his current § 2255 petition is
to him and not to § 2255United States v. Barrett 78 F.3d 34, 53 (1st Cir.1998grt. denied528
U.S. 1176 (2000). The record clearly shows Mr. Childress was afforded, and took advanta

every opportunity to address his sentencing concerns. Moreover, it appears his latest apped
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pending in the Sixth Circuit.

Mr. Childress has failed to show that Bi&255 remedy is inadequate or ineffectiveg.

A prisoner's remedy under 8§ 2255 is not inadequate or ineffective merely because the pris

time-barred or otherwise procedurally barrenfrirseeking relief under § 2255, because the prisor

has already filed one motion to vacate, or becths@risoner has been denied permission to file

a second or successive motion to vacde. United States v. Petermad9 F.3d 458, 461 (6th Cir.
2001).

A federal prisoner may not challenges kbnviction and sentence under § 2241, “
it appears that the applicant has failed to apply for relief, by [8 2255] motion, to the court w
sentenced him, or that such court has denief ranless it also appears that the remedy by motig
is inadequate or ineffective tastehe legality of his detentionSee28 U.S.C. § 2255. Accordingly,
this Court is without jurisdiction to address this Petition, which is dismissed.

Conclusion

Based on the foregoing, the Motion for Edjted Hearing (Doc. No. 2) and Motion
to Proceedin Forma PauperigDoc. No. 3) are denied as motitasmuch as the Court lacks subjec
matter jurisdiction over this action, Mr. Childressi@t entitled to habeas relief and the Petition
dismissed pursuant to 28 U.S.C. § 2243. The Cmaitifies, pursuant to 28 U.S.C. § 1915(a)(3
that an appeal from this decision could not be taken in good faith.

IT IS SO ORDERED.

[S/ SOLOMON OLIVER, JR.

CHIEF JUDGE
UNITED STATES DISTRICT COURT

June 30, 2014
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