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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MILOUS BROWN , ) CASE NO.: 4:15 CV 1782
Petitioner, : )
V. )) JUDGE JOHN ADAMS
MICHELLE MILLER , Warden, et al., : )
; MEMORANDUM OPINION
Respondents. ) AND ORDER

This action is before the Court upon olieas filed by Petitioner, Milous Brown,
asserting error in the Magistrate Judge’s Reand Recommendation (“the R&R”) as to each of
his grounds for relief. (Doc. #8.) The Court ABTS the conclusion reached in the R&R IN
PART. Respondents’ Motion to Dismiss (Ddt.5) is GRANTED IN PART. Petitioner’s
Motion to Proceed on the Merits dD. # 7) is GRANTED IN PART.

l. FACTUAL AND PROCEDURAL HISTORY

Petitioner'sobjectionsaddresshe analysis of his sevenaynds for relief. Petitioner
does not object to the factuahdkground and procedural historyepented in the R&R. In the
absence of objection, this Cowvill accept the factual and praberal history reflected in the

Report as written, but will also summarize thetipent facts herein. As the R&R indicates,
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Petitioner was indicted on multiple counts ofo& Sexual Imposition, in violation of O.R.C. §
2907.05(A)(4)(B), and a single count of Rape, wiation of O.R.C. 8290.02 (A)(1)(b)(B). All
three counts included age specifioas as the alleged victims weless than thirteen years of
age. Each of the three counts involved a o#ffié minor child victim. Petitioner sought and
obtained separate trials of the counts; the two Gross Sexual Imposition matters were tried
together to a jury with Judge Durkin presidin¢Doc. #5-1, Exhibit 46.) The rape charge was
separately tried, to a differepudge, Judge Pokorny, sitting byp@ointment in a bench trial.
(Doc. # 5-1, Exhibit 8.) In the bench trial,tRiener was acquitted dRape but found guilty of
the lesser included offense ofdSs Sexual Imposition. Judgekérny then imposed a five year
sentence to be served consecutively with theoprterms Petitioner receeas a result of the
prior trial on counts One and Tworfan aggregate sentenckfifteen years.At trial, Petitioner
was represented by Attorney Gary Van Brocklin.

Petitioner filed a timely notice of appealgentified by Ohio Seventh District Court of
Appeals Case No. 2012 MA 118, and request pgoatment of appellate counsel on June 27,
2012. (Doc. #5-1, Exhibit 47.) The Ohio Seventtiit Court of Appeals appointed Attorney
Jay Blackstone to represent Petitioner, who was then replaced by Attorney John B. Juhasz who
entered an appearance as retained couoseluly 18, 2012. (Doc. #5-1, Exhibit 47.)
Petitioner’s retained counstled his appellate brief on Beuary 26, 2013. Through counsel,
Petitioner identified three assignments of errd} the trial court bused its discretion by
sentencing to a mandatory term when the paing convictions wereseparately tried but
contained in the same underlyimgdictment; (2) there was infficient evidence to convict,
resulting in violations of the due process skali of the Ohio and United States Constitutions;

and (3) the guilty verdict was against the manifesight of the evidence. The State responded



with an opposing brief. The Seventh DistriCburt of Appeals issued its final decision on
September 16, 2014. Petitioner did not file a timely appeal of this decision.

On July 22, 2013, while his direct appeals pending, Petitionerldéid a pro se petition
for post-conviction relief pursuant to O.R.€.2953.21. Petitioner idefied four areas for
review alleging: (1) his convian was against the manifest weigthtthe evidence because the
evidence against him was insufficient; (2) his cotigh on a lesser includeoffense violated the
due process requirements of the Ohio and United States Constitutions; (3) the trial court abused
its discretion when sentencing him to nmamm consecutive terms; and (4) he received
ineffective assistance from trial counséDoc. #5-1, Exhibit 26.) The Mahoning County
Common Pleas Court denied tpetition for post-conviction tef as untimely on October 23,
2013. (Doc. #5-1, Exhibit 29.) Petitioner appehthis decision on November 18, 2013, while
his direct appeal was pending. This appealdéentified by Ohio Seventh District Court of
Appeals Case No. 2013 MA 176. (Doc. #5-1, ExHi.) In an opinion dated September 11,
2014, the Ohio Seventh District Court of Appedfsrmed the judgment of the trial court. The
Seventh District Appellate Court found that fetition was untimely as it was filed outside the
180 day window prescribed by O.R.C. § 2953.21 (A)(2). The Appellate Court further found that
the issues raised in the petition were barred byjudicata because theguld have been raised
in the direct appeal, and, with regard to théficiency and manifestveight arguments, were
explicitly raised in the direct appeal. (Doc. #5-1, Exhibit 36.) Petitioner’s timely appeal of this
decision, identified by Ohio Supreme Courts€aNo. 14-1817, concluded when the Ohio
Supreme Court declined to exercise judidn on March 11, 2015. (Doc. #5-1, Exhibit 41.)

On January 12, 2015, approximately four nhgnafter the entry of the Ohio Seventh

District Court of Appeals finaOpinion and Order affirming th trial court’s judgment and



sentence in Petitioner’s direappeal, Petitioner filed pro se “Motion taReissue Judgment.”
(Doc. # 5-1, Exhibit 47.) This motion wdollowed on January 26, 2015 by two additional
filings: Petitioner's pro se “Motion for Notification” which cross-listed five Ohio Seventh
District Court of Appeals case numbers and Petitioner’s “Delayed Application for Reopening”
his appeal. (Doc. #5-1. Exhil#i¥7.) Petitioner’'s January 12015 Motion to Reissue Judgment
was denied by the court of appeals on Jan@ar2015. (Doc. #5-1, Exhi47.) The appellate
court’s January 30, 2015 rulirmgn Petitioner’s Motion for Niification is unclear.

In support of his January 26, 2015 ApplicattorReopen, Petitioner stated that he never
received notice of the Septemld®, 2014 Opinion and Order frompzellate counsel and that his
failure to file a timely application to reopen &ppeal from the decision was due to the inaction
of counsel. (Doc. #5-1, Exhibit 18.) Petitioner lhent states that he learned of the September
Opinion and Order in late December 2014 whilmgsesources in the igon law library. (Doc.
#5-1, Exhibit 18.) Petitioner asked that the Algge Court find that gpellate counsel rendered
ineffective assistance ims direct appeal due to appellateinsel’s decision not to raise alleged
ineffective assistance of trial cowhss error. Ingport of his claim of ieffective assistance of
counsel, Petitioner attached five substantivebnictal affidavits, all dated July 1, 2013, from
individuals who stated that theytended a birthday party with the other four affiants and while
attending the party did not wigss Petitioner alone with anyoraone with the victim, in the
swimming pool, in swimming apparel, or heae tictim scream for help. (Doc. #5-1, Exhibit
18.)

The Seventh District Court of Appeals @gd Petitioner's application to re-open on
March 6, 2015 stating that Petitier failed to demonstrate good sador his delay in filing and

that even if the filing were timely, he had not established a colorable claim for ineffective



assistance of appellate counsel. (Doc. #5-1. l#ixHi7.) The AppellateCourt noted in this
Opinion that “trial counsel did callulie Mulac at trial. [Petitioner] attached her affidavit to his
application [to re-open]. Afrial Mulac contradicted her $8mony and admitted seeing Brown
in the swimming pool. . . Interesgly, she states in her attached affidavit that she never saw
Brown in the swimming pool.State v. BrownOhio Seventh District @urt of Appeals Case No.
12 MA 118, Opinion and Judgment Entry, Mar@, 2015, § 8, ftn. 2. Petitioner appealed the
decision denying his application to reopen te f@hio Supreme Court, which declined to
exercise jurisdiction over the mattam June 3, 2015. (Doc. #5-1, Exhibit 25.)
. STANDARD OF REVIEW
Motions made pursuant to 28 U.S.C. § 225l gwverned by the standard of review set
forth in the Antiterrorism and Effective dath Penalty Act of 1996 (“AEDPA”). AEDPA
prescribes a narrowabeas corpusemedy only where a State coadjudication has resulted in
(1) “a decision that was contrary to, or ihw&d an unreasonable application of, clearly
established Federal law,” or (2) a “decision thats based on an unreasonable determination of
the facts in light of the evidence presentethim State court proceediiig28 U.S.C. § 2254(d).
AEDPA further limits “clearly established Federal law” to those principles “determined by the
Supreme Court of the United States.” @&.C. § 2254 (d)(1). For the purposeshabeas
review after AEDPA, “clearly established Federal law” refers to the express holdings of the
United States Supreme Court “gsposed to the dicta” of thatoQrt's decisions “of the time of
the relevant state-court decisionilliams v. Tayloy 529 U.S. 362, 365, 120 S.Ct. 1495 (2000).
When evaluating a 8§ 2254 petition thi®uet notes that AEDR and decisional law
applying its restrictions have chbastated that a district caumay not “apply its own views of

what the law should be” but must issue a writyowhere “clearly established federal law” has



been appliedinreasonablynot merely erroneously or incorrectBailey v. Mitchell 271 F.3d
652, 656 (emphasis added). The Supreme Court reiterates:

If this standard is difficult to meet, that is because it was meant to be. As
amended by AEDPA, 8§ 2254 (d) stops s$hof imposing a complete bar on
federal-court relitigation of claims ahdy rejected in stat proceedings. It
preserves authority to issue the writ aases where there is no possibility
fairminded jurists could disage that the state court’'sasion conflicts with [the
United States Supreme Court’s] precddenit goes no further. Section 2254(d)
reflects the view that habeas corpusigjuard against extreme malfunctions in
the state criminal justice systems,” reosubstitute for ordinary error correction
through appeal.

Harrington v. Richter 562 U.S. 86, 102, 131 S.Ct70 (2011) (Citations omitted). The Sixth

Circuit explains:

A state court decision isontrary to’ clearly established Federal law ‘if the state
court arrives at a conclusi opposite to thatached by [U.S. Supreme Court] on
a question of law, or ‘if the state cduconfronts facts that are materially
indistinguishable from a relevant [U.SShpreme Court precedent’ and arrives at
a different result. A state court decisiorais ‘unreasonable application of’ clearly
established Federal law ‘if the stat®uct correctly identifies the correct
governing legal rule from [U.S. Suprer@eurt’s] cases but unreasonably applies
it to the facts of the particular state pngr’'s case. An ‘unreasonable application’
can also occur where ‘the state courteithnreasonably extends a legal principle
from [the U.S. Supreme Court’s] preesd to a new context where it should not
apply or unreasonably refuses to extend gratciple to a new context where it
should apply.

Ruimveld v. Birkeft404 F.3d 1006, 1010 (6th Cir. 2Q03%nternal citations, tdNilliams v.
Taylor, 529 U.S. 405-407, omitted.

Where, as here, a party filegitten objections to the repoand recommendation issued
by the magistrate judge,ishCourt “shall make” ale novo“determination of those portions of
the record or specified proposed findings @ammendations to whiabbjection is made.” 28
U.S.C. 8 636 (b)(1). Only those portionsaofeport and recommendation to which the parties
have made an objection are subject to revialsent an objection, this Court may adopt the

magistrate’s report withoutveew. 28 U.S.C. 8§ 636(b)(1)(CTihomas v. Armd74 U.S. 140, 145,



106 S.Ct. 466 (1985). With regard to thosetipos of the Report and Recommendation under
review, this Court “may accepteject, or modify, in wholeor in part, the findings or
recommendations made by the magistpatige.” 28 U.S.C. § 636 (b)(1).

The Magistrate Judge Act (28 U.S.C. § @3&eq). “does not allow parties to raise at the
district court stage new arguments or issiha$ were not presented to the magistraltéuir v.
United States200 F.3d 895, 907 n. 1 (6th Cir. 2008¢e alscClark v. U.S, 764 F.3d 653 (6th
Cir. 2014) ancenyart v. Coleman29 F.Supp.3d 1059 (N.D. Ohio 2014). Thus, this Court’s
review is predicated on a proper objection to the Magistrate’s evaluation of the issues presented
to the Magistrate. Fed. R. Civ. Pro. 72 (b)(3)he district judge must determine de novo any
part of the magistrate judge’ssgiosition that has been properlyjestted to.”) It is incumbent
upon the party seeking relief to file objectionshieh shall specifically identify the portions of
the proposed findings, recommendations, or refgovthich objection is made and the basis for
such objections.” Fed. R. CiRro. 72 (b)(3). “An ‘objection’ tht does nothing more than state
a disagreement with a magistratsuggested resolution or simpummarizes what has been
presented before, is not an ‘objection’that term is used in this context&ldrich v. Bock 327
F.Supp.2d 743, 747 (E.D.Mich. 2004) citikgS. v. Walters638 F.2d. 947, 949-50 (6th Cir.
1981).

1. LAW AND ANALYSIS

Petitioner identifies sevegrounds for relief. The R&Recommends that all seven
grounds be dismissed as procedurally barred. Each of Petitioner's seven grounds were
previously raised in three septe filings, a direct appeal tfie underlying conviction, a motion
for post-conviction relief, and an lcation to re-open the direct appeal, which were filed in the

Mahoning Count Common Pleas Court and in the @&eenth District Courdf Appeals. Each



filing is governed by different rules, conteand time requirements. Accordingly, this Court
will consider the recommendation made in the R&fl any properly stated objections thereto in
the context of the filing in which the issue was first raised.

(A) PETITION FOR POST-CONVICTION RELIEF

Petitioner filed his pro se petition for panviction relief, pursuant to O.R.C. §

2953.21, on July 22, 2013, while his appeal as ot righwhich he was represented by counsel,
was pending. Petitioner sought to have his cdioricvacated on four bases, three of which are
reproduced as his fifth, sixth, andveath gounds for relief in his fedetabeaspetition. Those
issues, as they appear in his State “Petitiofdoate or Set Aside Judgment of Conviction or
Sentence,” are:

Error (1) in State Petition todtate/Ground 6 in Federal Petition:

The trial court violated the petitionerghis to a fair and impartial trial when it
allowed the conviction to stand agdinte ‘sufficiency’ of evidence and
‘manifest weight' of evidence. New evidence now submitted demonstrates
convulsively that the alleged victim perat herself. Fifth, Sixth and Fourteenth
Amendments of the United States Constitution.

Error (3) in State Petition todtate/Ground 7 in Federal Petition:

The trial court created an abuse of discretion when they sentenced the petitioner
to the maximum term and ran it consecutivgrevious counts and also using the
counts on the same indictment as a contributing factor.

Error (4) in State Petition todtate/Ground 5 in Federal Petition:

Trial counsel afforded ineffective assiste of counsel for the reasons listed in
the issue presented which violated the peters rights to a fair and impartial trial
against the Sixth Amendment of the United States Constitution and Ohio
Constitution art I, § 10.
Issue Presented: Did trial counsel provaféective assistance of counsel when
they failed to:

(1) Pursue the issue of sufficignor weight of evidence.

(2) Correct perjured testimony.

(3) Review or investigate the states case.

(4) Investigate evidence that could be used in defense.



[Petitioner included additional alleged failures in his State post-conviction petition that he
did not restate in the Fifttlaim made in his federdlabeagetition]

(Petition to Vacate or Set A&dludgment of Conviction or Sentence, Doc #5-1, Exhibit 26;
Petition Under U.S.C. § 2254, Doc. #1.)
Under O.R.C. § 2953.21, in Ohio:

(A)(1)(a) Any person who has been carted of a criminal offense . . .who
claims that there was such a denial drimgement of the pson’s rights as to
render the judgment void or voidable under the Ohio Constitution or the
Constitution of the United States . . . még & petition in the court that imposed
sentence, stating the grounds for refedfed upon, and asking the court to vacate
or set aside the judgment or sentenceoogrant other appropriate relief. The
petitioner may file a supporting affidavand other documentary evidence in
support of the claim for relief.

An individual seeking relief undeD.R.C. § 2953.21 must file heg her petition “no later than
one hundred eighty days after the date on which thlettanscript is filed in the court of appeals
in the direct appeal of the judgment of cariidn or adjudication.” Ohio Rev. Code Ann. §
2653.21 (A)(1)(a), (A)(2) (West 2013)@ preceding quotations reftebe version of the code
in force when Petitioner filed his petition;etfe sections have sm been amended by 130th
General Assembly HB 663, §8 1, effective fdla 23, 2015; the amendments were not
retroactive). If an indidual seeks relief after the 180ydavindow, the individual must
demonstrate that both (a) and (b), as rediédtelow, apply to the petition for relief:
(a) Either the petitioner shows that theipener was unavoidably prevented from
discovery of the facts upomhich the petitioner must rely to present the claim
for relief, or, subsequent to the perioeescribed in divigin (A)(2) of section
2953.21 of the Revised Code or to thenfjliof an earlier petition, the United
States Supreme Court recognized a riederal or state right that applies
retroactively to persons in the petitioisesituation, and the petition asserts a
claim based on that right.
(b) The petitioner shows by clear andnwincing evidence that, but for the

constitutional error at trial, no reasable factfinder would have found the
petitioner guilty of the offense of which the petitioner was convicted . . .



Ohio Rev. Code Ann. § 2953.23 (West 2013).

On October 23, 2013, the trial cofwund that the trial transgt was filed in Petitioner’s
original appeal as of right on October 22, 20tt2s, his motion for postonviction relief was
filed approximately 91 days ppend the 180-day window prescribby Ohio law (180 days from
October 22, 2012 fell on April 20, 2013, which waSaturday, extending the deadline to the
following Monday, the 22nd). The trial court foutkge petition untimely. Tétrial court further
found that Petitioner made no showing thatas unavoidably prevented from discovering the
facts on which the petition was based or thatWmited States Supreme Court had recognized a
new retroactive right. Accoigly, the trial court dismisskthe petition on October 23, 2013.
State v. BrownMahoning County Common Pleas Cdde. 2009 CR 557, Judgment Entry
October 23, 2013. Petitioner filed a timely appof the dismissal in November 2013.

On appeal, the Ohio Seventh District Goof Appeals noted that a petition for post-
conviction relief “does not allow a defendant tehash the direct appeal of his criminal
conviction” because it is a “narrow remedy” ands'judicata bars any claim that was or could
have been raised at the time of trial or on direct appegtiate v. BrownOhio Seventh District
Court of Appeals Case NA3 MA 176, Opinion September 12014, T 10. According to the
Seventh District, “issues propgrtaised in a postconviction[sic] petition are those which could
not have been raised on direct appeal bex#us evidence supportingethissue is outside the
record.”Id. at  10. This Court notes, with regardctaims of ineffective assistance of trial
counsel, that the Ohio Supreme Court recognizbmited exception to the general res judicata
bar on such claims in a petiti for post-conviction relief. Té&Ohio Supreme Court has found,
where a defendant is represented by the samumsel both at trial and on appeal, such

ineffectiveness is properly raised in a petition gost-conviction relief, r@d is not subject to the

10



res judicata bar, whether or rtbe claim is alleged to rely on evidence outside the recBtate
v. Cole 2 Ohio St.3d 112, 443 N.E.2d 169, 171 & ftgChio 1982). This exception does not
apply to Petitioner, as he retaineelw counsel for his appeal.

The appellate court thus referenced #yeplicable standard when concluding that
Petitioner’s post-conviction petitiomas untimely. The court further determined that even if the
petition were timely, those issues raised ia fhetition that did not rely on allegedly newly
discovered evidence: sufficiency and manifesigive of the evidencepuilt as to a lesser
included offense; maximum and consecutive se@gnand ineffective assistance of counsel,
could have been raised in a direct apmead were therefore bad by res judicataBrown, 13
MA 176, supra.at 1 13-14. The appellate court contichue find that to the extent Petitioner
was relying on allegedly newly stiovered evidence, such evidence was not properly before the
court because it was not accompanied by explanation detailing why Petitioner was
unavoidably prevented from discovering thiegédly new evidence in a timely mannéd. at
15-16. The appellate court notedtheven if it could “look past that deficiency” it would have
found that the material presented by Petittoas newly discovered evidence was “merely
cumulative of evidence that was already produatdrial” in the form of five substantively
identical statements from individuals previously identified by Petitioner as party attendees, one
of whom, his then girlfried, testified at trial.ld.  17-22.

The Ohio Seventh District Court concludédht the information offered was not new,
was merely cumulative of testimony given, wasown to Petitioner prior to trial, and was
untimely as presented without a showing petgiowas unavoidably premted from discovering
it. The court then overruled P@iter’'s assignment of error anffianed the decision of the trial

court dismissing his petition for pesonviction relief. Petitionefiled a timely appeal of this

11



entry to the Ohio Supreme CourThe Ohio Supreme Couripon consideration of Petitioner’s
jurisdictional memorandum, declined to accept jurisdiction over the ap&ate v. Brown
Ohio Supreme Court Case No. 2014-1817, March 11, 2015.

The Sixth Circuit Court oAppeals has found that Ohiowarecognizes two variants of
res judicata in the context of a petition tacate under O.R.C. § 2953.23: (1) a petitioner could
have, but did not, present the claim for revievaidirect appeal, and (2) the claim was brought,
and fully litigated, on direct appeaDurr v. Mitchell, 487 F.3d 423, 434 (6th Cir. 2007) (citing
Lundgren v. Mitche]l440 F.3d 754, 765 ftn.2 (6th Cir. 2006)). For the purposes of review on a
federal habeas petition, the Sixth Circuit only recegsithe first variant dbtate res judicata as
a basis for federal procedural defaul. Where, as here, an Ohio court uses “the doctrine of res
judicata to preclude a merits determination afaam raised in post-conviction proceedings that
had been, or should have been, raised on damgotal’ that determinatn is “an adequate and
independent state ground barriiegleral habeas review.Durr v. Mitchell, supraat 432, citing
Coleman v. Mitchell268 F.3d 417, 429 (6th Cir. 2001) aBdymour v. Walke224 F.3d 542,

555 (6th Cir. 2000). Thus, to the extent thatitiseies raised by Petitioner in his Fifth, Sixth, and
Seventh grounds for relief in his federal petition do not rely on allegedly newly discovered
evidence, they are barred from fedesaliew due to procedural default.

To the extent that Petitioner’s issues rely on the allegedly newly discovered evidence, the
appellate court applied the statute of limitaticm@rocedural requiremeng reject Petitioner’s
claims. The court continued to observe that could the untimeliness of Petitioner's claim be
excused, the claim would fail on the merits hessathe material was cumulative of testimony
actually given at trial by one of the five affiants, and Petitioner failed to make the showing

required by the procedural sit¢ that he was preventedorfin obtaining information from

12



individuals already known to hiras potential withesses. Thubkose claims not barred by res
judicata were, nevertheless, untimely. Where, as here, a Petitioner raises a claim of ineffective
assistance of trial counsel allegedly supporteéwgience outside the retch the Ohio Supreme
Court recognizes an additional, limited, exceptmthe res judicata bar on such claims. Claims
of ineffective assistancef trial counsel thatannot “fairly be determad” without “resort to
evidence dehors the record” are propdmgught in a post-conviction petitionState v. Cole
supra,syllabus 171. The submission of such evidence may be sufficient to lift the res judicata
bar, if the petition otherwise eets applicable requirementdd. In this matter, the State
appellate court found Pa&tiner's post-conviction petition tdbe untimely as to his alleged
evidence outside the record, thus this aspéchis claim, although otherwise procedurally
correct, may nevertheless be learfrom federal review.

“For noncompliance with a state procedureséove as a bar to habeas review, the state
procedure must satisfy the standards set forttMaupin v. Smith 785 F.2d 135, 138 (6th
Cir.1986).” Smith v. Ohio Dep’t of Rehab. & Core63 F.3d 426, 431 (6th Cir.2006). Under
Maupin there must (1) be a state procedure in plaaepétitioner failed to follow; (2) the state
must have actually denied considtion of the petitioner’'s clai due to the state procedural
default; and (3) the statue procedural rule must be an “adequate and indepdavidapttf,
Supra at 138.

With regard toMaupin's first prong, the existence ofgmedure, prescribed by O.R.C. §
2953.21 is not in disputeUnder Maupin’s second prong the finalade court decision — iState
v. Brown Ohio Supreme Court Case N8014-1817, Judgment Entry March 11, 2105 —
comprises three lines affirming the Ohio Seveistrict’s decision. Whex, as here, the final

state court judgment on the issis an unreasoned order affing the prior decision in a
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formulary sense, the federal court examities underlying decision to determine whether it
explicitly relies on the state procedural defaultoleman, supraandYlst v. Nunnemake601
U.S. 797, 803. (1991inter alia. UnderMaupin’sthird prong, the Sixth @uit explains “a state
procedural rule is adequate if it was firmly established and regularly followed by the time it was
applied.” Stone v. Moore644 F.3d 342, 347 (2011). The $ix€Circuit has previously
recognized a pro se petitioner’s failure to complth the applicable state of limitations as a
procedural bar precluding federal revietannah v. Conley49 F.3d 1193, 1196 (6th Cir.1995)
(petitioner failed to comply withstatute of limitations, higpro se status and allegations of
ineffective assistance did not overcome a state coapplication of the statte of limitations for
post-conviction relief). Thus, there are firmlytaddished state procedural rules, under O.R.C. §
2953.21 and 2953.23, applicable to the petition, thatiétetr did not satisfythe last state court

to review the matter invoked eéhprocedural bar; and the SixCircuit Court of Appeals has
recognized statutes of limitation on post-conwictrelief as adequate @mdependent grounds.

A petitioner facing a statutotyar to presenting his claim oretimerits to the appropriate
state court cannot present his claim in a federiqre “unless he can show cause to excuse his
failure to present the claims in the state coartd actual prejudice to hdefense at trial or on
appeal.” Id. (citing Coleman v. Thompsp®01 U.S. 722, 750-51, 111 S.Ct. 2546, 2565, 115
L.Ed.2d 640 (1991)). To establish cause, th@tipeer must presena substantial reason;
“[d]lemonstrating cause requires a showing that‘abjective factor external to the defense
impeded counsel’s efforts to complyth’ the state procedural rule Franklin v. Anderson434
F.3d 412, 417 (6th Cir. 2006) (quotidMurray v. Carrier, 477 U.S. 478, 488 (1986)).

In lieu of demonstrating cause, apart fremphasizing counsel’s alleged insufficiency,

Petitioner, in his response tioe State’s Motion to Dismiss dhis ground, emphasizes the fact

14



that two of the five affiants were on the witness for trial. Petitioner’'s remaining arguments in
opposition to the State’s motion demonstrate #dloeuracy of the Ohio Seventh District's
observation that the material presented as “eewence” was known to Petitioner at the time of
trial and is offered by witnesses who were idégdif and in fact came forward, at the time of
trial. Thus, there was no bar to presentingireely post-conviction pion supported by the
exact evidence submitted. It is impossible, under these circumstances, to demonstrate the
independent cause necessary to preserve this issue for federal review. Accordingly, to the extent
that Petitioner’s fifth, sixth, and seventh grounasy be construed to rely on the allegedly new
evidence outside the record, the grouasdismissed in their entirety.
(B) DIRECT APPEAL AND PETITIONER 'SDELAYED APPLICATION FOR REOPENING

Petitioner failed to file a timely appeal tfe Ohio Seventh District Court of Appeals
Decision denying his direct apped&etitioner likewise failed to file a timely application to
reopen his direct appeal. Petiier cites his appellate counsel’s failure to inform him that the
appellate court had issd a decision and provide him with copy of that decision as the
common cause for both omissionkhe State and the Magistrat®&R suggest that the issue of
untimeliness should be resolved by imputing aetine based on Petitiorie alleged discovery
of the September judgment in lddecember. This Court’s review of the material submitted by
the State and the R&R indicatestththe bases of Petitioner'sdi, second, third, and fourth
grounds suggest clear issues of cognizabilitypragmothers, and would be best addressed on the
merits.

The State’s decision to addhs these grounds in the caxit of a motion to dismiss
asserting a procedural bar, when they may berbeitel more clearly, di®sed of on the merits

“adds nothing but complexity to the caseBabick v. Berghuis620 F.3d 571, 576 (6th Cir.

15



2010). Had the State filed a complete respondbe@etition, as required by Rule 5(b) of the
Rules Governing § 2254 Cases, this Court wquttteed to the merits without passing on the
procedural issueHudson v. Jones351 F.3d 212 (6th Cir. 2003Rales v. Bell 722 F.3d 568
(6th Cir. 2015) (federal courts on habeas revaée® not required to adeks a procedural default
issue before deciding on the mexitdn the absence of a full alysis by the State and response
from Petitioner, this Court GRANTS PetitioneNotion to Proceed on the Merits IN PART, as
to grounds one through four in his petition, @EDERS the State to respond to those grounds
as instructed by Rule 5(b) of the Rules Govayrgr2254 Cases. This matter is re-referred to the
Magistrate, pursuant to Loc. R. 72.3,(for a new R&R on the merits.

IV. CONCLUSION

For the reasons set forth herein, this Court finds Petitioner's Objections as to grounds
five, six, and seven to be Wwitut merit. Accordingly the Qéctions are OVERRULED. This
Court adopts the R&R, as written, as to Grounds Five, Six, and Seven of the Petition only; these
grounds are DISMISSED.

This Court declines, at this time, to aélsls the procedural deia issue, and GRANTS
Petitioner’'s Motion to Proceed on the Merits, imtpas to grounds One, Two, Three and Four of
the Petition. Petitioner's Objections to the R&R as to Grounds One through Four are
OVERRULED AS MOOT. The R&R is ADOPTED IN PART AND REJECTED IN PART.
The State shall respond to tpetition pursuant to Rule 5(lf the Rules Governing § 2254
Cases within thirty (30) days of the gntf this Memorandum Qpion and Order.

IT IS SO ORDERED.

/s/ John R. Adams

U.S. DISTRICT COURT JUDGE
NORTHERN DISTRICT OF OHIO

Dated: September 29, 2016
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