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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TAMARA MERCHANT, ) CASE NO. 4:16CVv1082
)
Raintiff, )
)
V. )
) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff Tamara Merchant (“Merchant”) seejudicial review of the final decision of
Defendant Commissioner of Social Secu(f§ommissioner”) denying her applications for
Disability Insurance Benefits 1B”) and Supplemental Security Income (“SSI”). Doc. 1. This
Court has jurisdiction pursuant to 42 U.S.GL0&(g). This case is before the undersigned
Magistrate Judge pursuant to the aamsof the parties. Doc. 12.

For the reasons stated below, the decision of the CommissiokieFIRMED .

I. Procedural History

Merchant filed applications for DIB ariSI on August 6, 2012, alleging a disability
onset date of February 1, 2012. Tr. 21, 222, 228 alleged disability based on degenerative
osteoarthritis. Tr. 263. After denials by #tate agency initiafl (Tr. 108, 109) and on
reconsideration (Tr. 134, 135), kbébant requested an admimnétve hearing. Tr. 152. A
hearing was held before Adnistrative Law Judge (“ALJ"Jeffrey Raeber on October 24,

2014 Tr. 54-85. In his November 20, 2014, decision (Tr. 21-33), thed&tekmined that

1 A hearing was initially held on August 27, 2014, but Merchant did not appear due to car trouble. Tr. 21, 41-52.
Although her counsel appeared on August 27 and the ALJ asked Vocational Expert Ja'Nitty bfaektions , the
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there were jobs in the national economy that Mant could perform, i.eshe was not disabled.
Tr. 32. Merchant requested review of theJAd decision by the Appeals Council (Tr. 40) and,
on March 23, 2016, the Appeals@hcil denied review, making the ALJ’s decision the final
decision of the Commissioner. Tr. 1-4.

1. Evidence

A. Personal and Vocational Evidence
Merchant was born in 1965 and was 46 yeatalthe date her applications were filed.
Tr. 259. She completed tenth or eleventh gratte 63, 264. She last worked in 2011 as a
scrapper picking up cans. Tr. 59-60. She ipresly performed work at a factory, did
telemarketing, and rang a bell for tBalvation Army. Tr. 57-58.
B. Relevant Medical Evidencé
On July 28, 2012, Merchant went to the emeoyaoom complainingf gradual onset of
left lower extremity swelling and moderate, consaain that began several days prior to her
visit. Tr. 340. She was noted to be a cijaremoker and used marijuana about three times a
week. Tr. 340. She weighed 200 pounds and had a body mass index (“BMI”) approaching 35.
Tr. 342. Upon exam of her left knee and cstiie had a full range of motion with pain and
crepitus in her knee joint during flexion. Tr. 341. She had mild tenderness, no swelling, and no
sensory or pulse deficit. Tr. 341. She digptha limp. Tr. 341. X-rays of her left knee

revealed “several calcificatiorieat can be seen along theipberal margin of the medial

ALJ relied upon the testimony of Vocational Expert Kevinwio testified at the second hearing held on October
24. Tr. 32, 55. Thus, the Court will recountyotiie evidence presented at the second hearing.

2 In her brief, Merchant includes medical evidence dated after the hearing that she submitted to teeCappedl
Doc. 14, pp. 6-7. However, she did not request a Sentence Six remand. Thus, the Court may nohonsider t
evidence when reviewing the ALJ’s decisiddee Cline v. Comm’r of Soc. S&6 F.3d 146, 148 (6th Cir. 1996)
(“IW]here the Appeals Council considers new evidence buirgecto review a claimantapplication for disability
insurance benefits on the merits, the district court cannot consider that new eviddeaidiilg whether to uphold,
modify, or reverse the ALJ’s decision” unlgagsuant to a Sentence Six remand, ci@ogton v. Sullivan2 F.3d
692, 695-696 (6th Cir. 1993)).



femoral condyte [] in the topography for the attaeimt of the medial dlateral ligament” and

“some calcifications of the Achilles tendon in theeaior superior margin of the patella.” Tr.

341. Her joint spaces were preserved, she had some degenerative changes in her patellofemoral
joint and her proximal tibiofibular joint, andinimal fluid accumulation in the suprapatellar

recess. Tr. 341. A venous duplex study found no evidence of deep vein thrombosis. Tr. 342.
She was diagnosed with leg paind degenerative arthritis ofienee and discharged home in

good condition. Tr. 343.

On September 5, 2012, Merchant saw Dehlty HCNP, at Humility of Mary Health
Partners (“HMHP”) upon a referral from the egency room. Tr. 336. She described pain in
her left knee and left ankle that began tveans prior, the pain was constant, aching and
shooting, and it was a 9/10 in severity. Tr. 336e &lso complained of an “inability to bear
weight (some days ‘unable to walk on it'Yidanumbness in her left knee; her symptoms were
aggravated by weight beariagd movement; and NSAIDs steand non-weight bearing
activities provided mild relief. Tr. 336. Up@xam, she had mild edema and tenderness over
her entire left knee, albeitéss pain expressed with distiant; crepitus; anormal range of
motion; no ligament laxity; and she was not istidiss. Tr. 336. Hilty referred her to physical
therapy and prescribed analose of Mobic. Tr. 337.

Merchant returned to Nurse Hilty on ©ber 11, 2012. Tr. 337. She reported that she
was unable to attend physical therapy and was only able to get half her Mobic prescription due to
cost. Tr. 337. On examination, she had a nbrarae of motion, slight edema, no tenderness,
and slight weakness with dorsiflexion of hdt feot. Tr. 338. Sh&vas prescribed Naprosyn
and physical therapy. Tr. 338. She was advisathér medications were available at a local

supermarket for $4 and counseled to stop smoking cigarettes. Tr. 338-339.



On November 7, 2012, Merchant presentedgsizal therapy for an initial assessment.
Tr. 349. She reported pain in her left knee for about a year and that medications helped. Tr. 349.
Her left knee pain was 8/10. Tr. 349. Upon exahe had a full range of motion in all four
extremities, normal sensory responses, and ontynshed left leg strength, 4/5, at her left
hip/knee. Tr. 350. She had a normal gaitamtbulated independently. Tr. 350. Her prognosis
was fair and she tolerated treatment well. 3bil. She attended two more sessions and reported
that she was performing her home exercisee@mmended but stitlad 8/10 pain. Tr. 353-

354. She cancelled her fourth and last sessiddamember 20 because her “legs are hurting too
bad today.” Tr. 356. She did not shaw for a rescheduled visit. Tr. 358.

On December 10, 2012, Merchant returned8HP. Tr. 367. She stated that her left
knee was injured 20 years previously and thatdt$lawly worsened over the six months to one
year. Tr. 367. She was still very symptomatic with activities of daily living and simple steps
while taking Naprosyn and she reported that platsherapy had aggravated her symptoms. Tr.
367. At the time of her visit slhmuld not ascend stairs at all due to her pain. Tr. 367. She
refused knee injections because she had had kerdmined in the past and it had been very
uncomfortable. Tr. 367-368. The attending physiceviewed her x-rays, recommended that
she consult orthopedics, and opined that hedition was not severe and that she would not
likely be a knee replacement candidate. Tr. 3B3on exam, Merchant’s left knee appeared
larger than her right, but she had no edema, heclmstrength was intacinterior and posterior
drawer tests were negative, lperipheral pulses were palpabésd she had no sensory defidits.
Tr. 368. She weighed 254 pounds and her BMI was 43.60. Tr. 368. She was referred for an

orthopedic consultation aratdered to follow up in three months. Tr. 368.

3 A drawer test measures the integrity of the cruciagevients of the knee; a positive sign is when, upon flexion,
the tibia can be drawn too far forward or backwaBge Dorland’s lllustrated Medical Dictionarg2nd Edition,
2012, at 1889.



On March 5, 2013, an x-ray taken of Merchsaiteft knee showed significant marginal
osteophytosis at the medial compartmentraoderate medial joint space narrowing. Tr. 374.
She had sclerosis along the lateral margin opheximal tibia that was stable since her last x-
ray and calcification, expectedly, in the laterallateral ligament.Tr. 374. Thereatfter,

Merchant had her left knee injected. Tr. 370.

On April 1, 2013, Merchant visited HMHP asthted that the injection made her left
knee “better,” but that she was having pain swélling in her right knee. Tr. 360. She had had
two out of her three left knee injections but dat go to her third and last appointment because
of her right knee pain. Tr. 37(Bhe stated that, as a resulhef right knee swelling, “she has
not been able to work well.” Tr. 370. Steported that she cut down on smoking from 1 pack
per day to 1/2 a pack per day but she wasewaly to quit. Tr. 370. Upon examination, her
muscle strength was intact and she had no edsarajth or redness in her right knee; she had
palpable peripheral pulses; and she had lagéfadion and tenderness when a stress test for
ligament damage was performed. Tr. 371. Higkleee was assessed as having improved some
after two injections and a follow-up for her thinjection was recommended. Tr. 371. X-rays
of her right knee were ordered asttk was referred to a doctor to perform right knee injections.
Tr. 371.

On April 17, 2013, Merchant had an x-rayhefr right knee. Tr373. It showed mild
osteoarthritic changes with decreased megdiat space, multiple small marginal osteophytes,
and mild suprapatellar joint effusion. Tr. 373.

Merchant returned to HMHP on July 11, 2013. Tr. 375. She reported intermittent back
pain for the last month and bilateral knee ghat worsened with waikg and going up stairs.

Tr. 375. Upon exam, she had crepitus uporidlexand extension of both knees and small



medial effusion on her left knee. Tr. 376.eStad no edema or sensory deficits and her
peripheral pulses were palpable. Tr. 376. Shemned a candidate for a knee replacement due to
her age and BMI and she reportedtther prior knee injections wevery painful and only lasted
two to three days. Tr. 376. She was prescribramadol and advised to follow up in three
months, at which time, if her pain was stiicontrolled, she would be referred to pain
management. Tr. 376.

Merchant returned to HMHP on January 3014, reporting bilaterdnee pain. Tr. 381.
Upon examination, she had no artlsitarthralgia, myalgia, weakness,morning stiffness. Tr.
381. She was referred to pain management. Tr. 381.

On July 15, 2014, Merchant went to #irmergency room for right knee and lower
extremity pain starting one day prior. Tr. 339er pain was persistent, moderate, and worsened
by right leg movement, standimgnd walking. Tr. 399. X-rays showed mild to moderate
osteoarthritic changes. Tr. 399. She was tdeaith Percocet and discharged home in “good”
condition with instructions teest and use ice. Tr. 395-396.

On September 5, 2014, Merchant visited HMédimplaining of bilateral hand, arm and
shoulder pain. Tr. 401. Upon exam, she haddaerabs in her hand joints and limited abduction
and overhead rotation of both teroulders, the left worse théme right. Tr. 402. She had
normal muscle strength. Tr. 402. She wasmtiagd with shoulder pain and bilateral carpal
tunnel syndrome. Tr. 402.

C. Medical Opinion Evidence
1. Consultative examiner
On September 10, 2012, Merchant saw MagjeHe Massullo, D.O., for a consultative

examination. Tr. 314-326. She complained oftjproblems (pain and stiffness) with her knees



and her left ankle and that she has problems hgtharms, too, and “cannot pick her arms up to
even do her hair.” Tr. 314-315. She has haclpreblems for three years and she reported that
she fell on her left knee ten years prior, werth®demergency room, x-rays showed water on her
knee, they drained it, and it hurt badly when tbelyso and, thereafter, she started “poppin pills
to go to work.” Tr. 314. She reported that subsaetiueays taken in 2012 showed arthritis. Tr.
314.

Merchant reported that she could walk miles and go up and down stairs with
difficulty, having to drag herself using the ragiand sometimes she had to crawl. Tr. 315. She
got along with her dailpctivities “so so.” Tr. 315. Upoexam, Dr. Massullo observed that she
appeared grossly obese, had fair mobility godd dexterity, and was imo apparent acute
distress. Tr. 316. Her gait was abnormal witimg favoring her left lower extremity and it was
slow and cautious. Tr. 317. She did not allegable maintaining balance and had no apparent
need for an ambulatory aid, althougjtre stated that her left anki@l get so bad that she will
have to drag it and, on these aioas, “one may be beneficialTr. 317. Dr. Massullo opined
that Merchant appeared “ablelie in an upright position, on [Hdeet for at least 2-3 hours out
of an eight hour workday, either standingnalking.” Tr. 317. She was able to grasp and
manipulate with each hand with normal pinch &ind manipulation as in typing and appeared
able to open a door, a jar, pick up keys, pipka coin, write, butin, unbutton, zip and unzip.
Tr. 317. She appeared not to be a fall risk. Tr. 317. Her joints préseititeno abnormal heat,
redness, thickening or swellingony enlargement, effusionyrovial thickening, tenderness,
pain with range of motion maneuvers, deformit@mtractures, ligamentous laxity or crepitus,
and she had no edema in her feet or ankles31T#, 318. She had a reduced range of motion in

her bilateral shoulders, hips, and left knee. 38. She had no evidence of muscle spasm or



tenderness in any area of her back/spimeleer motor system presented with good tone,
strength, and coordination with an apparent nowbdity to rise from a seated position without
using hands, to mount the examination tableljgmount the examinationlike, and to heel and
toe walk. Tr. 318. Her sensory system was intact to all modalities of testing. Tr. 318.

X-rays of Merchant’s left knee confirmedlcthto moderate degerative changes in the
medial joint compartment with joint spacermaving, mild degenerative changes in the
patellofemoral joint compartment, and a “[lJikelyddhjury at the origin of the left MCL, with
heterotopic ossification.” Tr. 319-rays of her left ankle showedild heterotopic ossifications
over the medial aspect of the medial malleptuggesting a remote ltked ligament injury,
lucencies at the medial aspect of the tdlane suggesting a remote osteochondral injury, and
plantar and posterior dorsallcaneal enthesophytes. Tr. 322.

Dr. Masullo diagnosed Merchant with graggesity; chronic arthgla of both knees, both
shoulders, and her left ankle; dmshed flexion of bilateral hipand left knee; and diminished
range of motion in her bilaterahoulders in most planes. Bd9. She concluded that Merchant
was capable of doing work rédal activities and that thelfowing were compromised:
prolonged walking, standing, traveling using her bilateral lower extremities, and bending or
lifting using her bilateral lower or upper estnities. Tr. 319. She opined that Merchant
appeared able to perform work in a seatedtiposwhere she could get up and move about as
needed and perform gross movements wittbilateral upper extremities. Tr. 319.

2. State agency reviewers

On September 25, 2012, state agencyiptaysLeigh Thomas, M.D., reviewed

Merchant’s records. Tr. 90-94. Regardingrthant’s residual furional capacity (“RFC”),

Dr. Thomas opined that Merchant could occaally lift and/or carry 20 pounds and frequently



lift and/or carry 10 pounds; staadd/or walk 2 hours in an 8-howorkday and sit about 6 hours
in an 8-hour workday; push/pull an unlimited@mt but was limited in her ability to reach in
any direction; could never climladders, ropes, or scaffoldgyudd frequently balance and climb
ramps and stairs; could occasionally stdaygel, crouch and crawl; and had additional
environmental limitations. Tr. 91-94.

On February 12, 2013, Gerald Klyop, M.D., mved Merchant’s record and adopted Dr.
Thomas'’s opinion. Tr. 116-119.

D. Testimonial Evidence
1. Merchant’s Testimony

Merchant was represented by counsel andiezsat the adminisative hearing. Tr. 55-
78. She testified that she is dm@nd lives with her adult son. Tr. 61. She also has two adult
daughters. Tr. 61. Her brotheode her to the hearing; she mmger has a driver’s license. Tr.
61-62.

Merchant stated that, dag the day, she lies on the couch and does not go anywhere
because she hurts all the time. Tr. 62. She haxs d@ing this for the past year. Tr. 62. She
tries to do household chores, buslife tries to do the dishes erck hurts and if she sweeps her
arms and hands hurt. Tr. 62. She has not dagechores for about two months. Tr. 62.

Merchant stated that, at the time o tiearing, she weighed 277 pounds and was 5'4".
Tr. 63. She last saw a doctor the week bettoeehearing because loér arm and shoulder
problems. Tr. 63. Her arms and shoulders alithe time, for the last2 years or more, and
have gotten worse the past year. Tr. 63, 64. Hes é&el heavy and theingle all the time as if
the blood is not flowing like it shdd. Tr. 63. She cannot even lift because her hands have been

going numb for the past six months. Tr. 64. Thest when she writes or tries to do her hair or



“anything.” Tr. 64, 71. She can lift maybe a gallag pf milk with her right arm but cannot lift
anything with her left arm. Tr. 68-71.

Her knees hurt and are swollen; her rigigt swells and goes down but her left leg is
swollen all the time. Tr. 65. She has had swellntpem for about two years. Tr. 65. She got
injections in her knees but this made them mote. Tr. 66. She stays on the couch so that she
can keep her legs elevated and puts ice ordreher knees. Tr. 66, 67, 75-76. She has to get up
and move after about 20-30 minutes because fidimlee gets stiff. Tr. 76. Her ankle was
injured years ago—about 1998—and when she places it on the ground to walk it feels like pins
sticking in the heel of her foot. Tr. 67, 76. WHhRis happens or when it gets swollen she will
sit down or drag it to walk. Tr. 74, 76. The laste she had to dragto walk was about two
months prior to the hearing. Tr. 74. She is &blgtand for about five minutes and then her back
starts to hurt. Tr. 71-72. She gets tired whlea walks, including the distance from the hearing
room down the hallway. Tr. 72. She has no moid with sitting. Tr. 72. But sitting too long
(about 15-20 minutes) makes the swelling and paheimeft knee worse. Tr. 75. She has to get
up and move around because it feels ilike locking up on her. Tr. 75.

Merchant smokes about a half a pack of @tgas a day and got an electronic cigarette to
try to quit smoking. Tr. 72-73. She smokes manja about once a monthsgtiie feels like it.

Tr. 73. She used to be outgoing and wemaities and clubs, worked all her life, saw her
mother and siblings and shopped at the mallshatcan no longer do these things. Tr. 77. For
example, her mother is old and cannot gomstairs and Merchant cannot go up and down
stairs so as to see her. Tr. 77. She can gbaount gix or seven staivgithout being tired. Tr.

77. She does not sleep well and cold tempezatomrake her bones ache. Tr. 77-78. She does

not have braces or any other medicalide that she uses for her knees. Tr. 78.
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2. Vocational Expert’'s Testimony
Vocational Expert Kevin Yi (“VE”) testified at the adnsimative hearing. Tr. 78-84.

The ALJ discussed with the VE Merchant’'s pastvant work as an assembler, paper deliverer,

scrapper, hauler, telemarketard food preparation worker. Tr. 79, 311. The ALJ asked the VE

to determine whether a hypothetical individoBMerchant’s age, education and work
experience could perform her pasgirk if the individual had t following characteristics: can
stand and walk about two hours and sit forters in an eight-hour workday with normal

breaks; can lift up to twenty pounds occasionatig lift and carry up to ten pounds frequently;

can never climb ladders, ropes or scaffolds;foaquently balance and occasionally stoop, kneel,

crouch and crawl; can occasionally reach overlxdaterally; can have frequent exposure to
environmental irritants such as fumes, odors, djsstes, and poorly verdted areas; and must
avoid exposure to unprotected heights. Tr. 80e Y& answered that such an individual could
perform Merchant’s past job of telemarket@r. 81. The ALJ asked the individual described
could perform any other jobsd the VE stated that such idlividual could perform the
following jobs: order clerk (20,000 nationabjs, 1,500 Ohio jobs); final assembler (25,000
national jobs, 1,000 Ohio jobs); and call cemeerator (400,000 national jobs, 1,000 Ohio
jobs). Tr. 81.

The ALJ asked the VE if his answer wouliange if the hypothetical individual could
never reach overhead bilaterally. Tr. 81-82. Thestéted that his answer would not change.
Tr. 82. The ALJ asked the VE if his answer would change if trensdtypothetical individual
described would be further limited to frequéandling and fingering obgts bilaterally and the
VE answered no. Tr. 82. The ALJ asked theiiits answer would change if the third

hypothetical individual described would be further limitedifting up to ten pounds

11



occasionally and the VE answered no. Tr. 82stlyathe ALJ asked the VE to what extent a
worker could be off-task and still be able tafpem any of the jobs previously discussed. Tr.
82. The VE replied that a worker could be off-taskmore than ten percent of the time. Tr. 83.

Merchant’s attorney asked the VE whethisranswer to the ALJ’s first hypothetical
would change if the individual had the followiragditional limitation: she would need to get up
and walk around as needed for comfort, i.e.,égtre work station for at least ten minutes per
hour. Tr. 83-84. The VE answered that he beliethat this limitation would be too much. Tr.
84. Merchant’s attorney asked®tWE how many days of work an employee can miss before it is
no longer tolerated. Tr. 84. The VE answered tisatore than two absences a month would be
tolerated. Tr. 84.

lll. Standard for Disability

Under the Act, 42 U.S.C. § 423(a), eligibility for benefit payments depends on the
existence of a disability. “Disability” is define the “inability to engage in any substantial
gainful activity byreason of any medically determinabpleysical or mental impairment which
can be expected to result in deat which has lasted or can é&gpected to last for a continuous
period of not lesthan 12 months.” 42 U.S.C.423(d)(1)(A). Furthermore:

[A]n individual shall be determined to lder a disability only if his physical or

mental impairment or impairments aresoich severity that he is not only unable

to do his previous work but cannot, cmlesing his age, education, and work

experience, engage in any other kindsobstantial gainful work which exists in

the national economy . . ..
42 U.S.C. § 423(d)(2).

In making a determination as to disability under this definition, an ALJ is required to

follow a five-step sequential analysis set oua@gency regulations. The five steps can be

summarized as follows:

12



1. If claimant is doing substantial gé&ih activity, he is not disabled.

2. If claimant is not doing substantigdinful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedioexpected to last for a continuous
period of at least twelve monthsndahis impairment meets or equals a
listed impairment, claimant is presathdisabled without further inquiry.

4. If the impairment does not meet egual a listed impairment, the ALJ
must assess the claimant’s residéinctional capacity and use it to
determine if claimant’s impairmentgrents him from doing past relevant
work. If claimant’s impairment deenot prevent him from doing his past
relevant work, he is not disabled.

5. If claimant is unable to perform pastievant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.

20 C.F.R. §8§ 404.1520, 416.9%26¢e alsBowen v. Yucker#i82 U.S. 137, 140-42 (1987).
Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the
Commissioner at Step Five to establish whethe claimant has the vocational factors to

perform work available in the national econonhg.

IV. The ALJ’'s Decision
In his November 20, 2014, decisiong tALJ made the following findings:

1. The claimant meets the insured statguirements of the Social Security
Act through March 31, 2014. Tr. 23.

2. The claimant has not engagedsimbstantial gainful activity since
February 1, 2012, the alleged onset date. Tr. 23.

* The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehee dittions

to the DIB and SSI regulations regarding disability determinations will be made to the DIB regulations found at 20
C.F.R. § 404.1501 et seq. The analogous SSI regulatierisward at 20 C.F.R. § 416.901 et seq., corresponding to
the last two digits of the DIB cite (i.e., 20 (R 8§ 404.1520 corresponds20 C.F.R. § 416.920).

13



10.

11.

The claimant has the following severe impairments:
osteoarthritis/degenerative joint disease of the bilateral knees; residual
effects of remote left ankle injurgnd obesity with a Body Mass Index
(BMI) in excess of 40. Tr. 23.

The claimant does not have an impairment or combination of
impairments that meets or medicadiguals the severity of one of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1. Tr. 24.

The claimant has the residuahttional capacity to perform the

following range of sedentary work dsfined in 20 CFR 404.1567(a) and
416.967(a): The claimant can liftéduearry up to 10 pounds frequently

and up to 20 pounds on occasion; she can sit for at least 6 hours, and she
can stand/walk for about 2 hours, during the course of an ordinary 8-hour
workday, with usual and customaryeaks. The claimant can never

climb ladders, ropes, or scaffgldand she must avoid unprotected

heights, but she can occasionaliynbd ramps/stairs, stoop, kneel, crouch,
crawl, and reach overhead bilateraipd she can frequently balance.

The claimant can have frequent but not constant exposure to pulmonary
irritants such as fumes, dusts, odgases, and poorly ventilated work
areas. Tr. 25.

The claimant is unable to performny past relevant work. Tr. 31.

The claimant was born on December 18, 1965 and was 46 years old,
which is defined as a younger individual age 18-49 on the alleged
disability onset date. Tr. 31.

The claimant has a limited education and is able to communicate in
English. Tr. 31.

Transferability of job skills is nanaterial to the determination of
disability because using the Medidabcational Rules as a framework
supports a finding that the claimantmot disabled,” whether or not the
claimant has transferable job skills. Tr. 32.

Considering the claimant’s age, edtion, work experience, and residual
functional capacity, there are jobs tleatst in significant numbers in the
national economy that the ataént can perform. Tr. 32.

The claimant has not been under aldiiig, as defined in the Social

Security Act, from February 1, 201tPrough the date of this decision.
Tr. 32.

V. Parties’ Arguments

14



Merchant objects to the Alls decision on two grounds. She argues that the ALJ erred
when he gave little weight tihe portion of condtative examiner Dr. Massullo’s opinion that
Merchant should have a sit/stand option anddaibeproperly consider Merchant's complaints
of pain. Doc. 14, pp. 11-18. In response, @ommissioner submits that the ALJ properly
considered the opinion evidence and Merchasdisplaints of pain. Doc. 17, pp. 11-18.

VI. Law & Analysis

A reviewing court must affirm the Commissier’s conclusions absent a determination
that the Commissioner has failedagoply the correct legal standamshas made findings of fact
unsupported by substantial evidence in the record. 42 U.S.C. § A05(gf)f v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Suhstial evidence is more thanscintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992) (quotingrainard v. Sec’y of Health and Human Ser889 F.2d 679, 681
(6th Cir. 1989) (per curiam) (citations omitted)). A court “may not try the daseve nor
resolve conflicts in evidence, noraige questions of credibility.'Garner v. Heckler745 F.2d
383, 387 (6th Cir. 1984).

A. The ALJ did not err when he assessed Dr. Massullo’s opinion

Merchant argues that the ALJ erred becausgalie substantial weight to Dr. Massullo’s
opinion that Merchant can perforsedentary work but dismissed the portion of Dr. Massullo’s
opinion that imposed a sit/stand restriction. Doc. 14, p. 12.

In deciding the weight to give a medicgdinion, the ALJ considers factors such as the
examining or treatment relationship; special@abf the physician; # supportability of the

opinion; and the consistency of the mipn with the record as a whol&ee20 C.F.R. §
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416.927(c). The ALJ considered.Massullo’s opinion at lengtland found, in pertinent part,
the following:

Dr. Massullo observed the claimant to app'gaossly obese, with fair mobility [and]
good dexterity”, although her “gait was abmad with limp favoring the left lower
extremity and it was slow and cautious”; thaiclant’s lungs “were clear to auscultation
and percussion without rhonchi, ralesreezing” and the claimant exhibited “no
exertional shortness of breath” (Exhibit 1FHer “peripheral pulses were full” and the
claimant “did not allege trouble maintainibglance”, and she had “no apparent need for
an ambulatory aid” (Exhibit 1F).
* * *
Dr. Massullo advised that theaginant appeared “able to bean upright position, on her
feet for at least 2-3 hours out of an eigbur workday, either staing or walking[.]” ....
Dr. Massullo ... noted that the claimant’sdtar system presented good tone, strength
and coordination with apparent normal ability to rise from the seated position without
using hands, ability to mount the examinatiable, ability to dismount the examination
table, toe walking, [d] heel walking”...
* * *
Dr. Massullo advised from her findings ane ttlaimant’s reported difficulties that
“prolonged walking, standing, traling using the bilateral lowextremities, bending, or
lifting using the bilateral lower or uppextremities” were “compromised” by the
claimant’s bilateral knee, left ankle, abitateral shoulder dysfunction, noting also the
claimant’s obesity and hypertension; sheg¢ated, however, the claimant appeared able
to work in “a seated position where stmild get up and move about as needed”...

Although Dr. Massullo’s opinion lacks someesfficity, her opinion appears consistent
overall with the finding that the claimantaes the ability to perform the range of
sedentary work set forth above, and in tkeigard, | have accorded her opinion weight
herein. | have, however, accerdllittle weight to whaappears to be a recommended
sit/stand option, as this limitation is naipported by the subsequent medical or opinion
evidence of record.

Tr. 28-29.

As an initial matter, Merchant’s apparenj@ment that the ALJ erred in failing to follow
the treating physician rule and ignored Dr. Maisss “longitudinal perpective for acceptance
of most of h[er] opinions, and [that she] alsd the same professional longitudinal perspective
to accept the sit/stand option recommendatioit§.faDoc. 14, p. 13. Dr. Massullo is not a

treating physician; she &sone-time consultative examineratherefore, had no “longitudinal

perspective” from which to draw.
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Merchant’s argument that the ALJ “cherry4md” the record “to avoid analyzing all the
relevant evidence” (Doc. 14, p. 13) also fails because the ALJ did not avoid analyzing relevant
evidence. Instead, the ALJ considd Dr. Massullo’s apparent/stand restriction head-on.

Doc. 29. The ALJ observed, accurately, thatNdassullo’s opinion lackd specificity, was,
nevertheless, consistent ovenaith sedentary work, and thlaér opinion that “[a] seated
position where [Merchant] could get up and mabeut as needed ... appears possible” was an
apparent “sit/stand option,” which he gawddiweight. Tr. 29319. He discussed Dr.
Massullo’s findings cited by Merchant intharief, including Dr. Massullo’s objective
examination findings (that Merchant was grgssbese, walked with a limp, had diminished
ranges of motion and/or flexion hrer shoulders, hips and |&ftee) and her consideration of
Merchant’s x-ray results. Tr. 28. He explained that he gabe. Massullo’s apparent sit/stand
option little weight becausewas unsupported by other evidenceha record. Tr. 29. This
was not error.See20 C.F.R. § 416.927(c)(3) (“the maaanedical source presents relevant
evidence to support an opinion ... [and] [t|hé&tdrean explanation a source provides for an
opinion, the more weight we will give that ofmn.”). Merchant’s argument boils down to a
disagreement with the ALJ’s conclusion, whicimég a basis for reversing the ALJ’s decision.
See Garner745 F.2d at 387 (A court “may not try the cdsenovo nor resolve conflicts in
evidence, nor decide quests of credibility.”).

B. The ALJ did not err when she casidered Merchant’'s complaints of pain

Merchant argues that the ALJ did not follthve proper procedure when he evaluated her

complaints of pain. Doc. 14, p. 15. She asdhat the ALJ “should have proceeded in

® At the hearing, Merchant's attorney asked the VE whether a hypothetical individual could perforifntiairk
individual had to get up and leave the work station for at least ten minutes every hour, thhe&/MEhainswered no.

Tr. 83-84. Leaving the workstation for at least 10 minetesy hour is not the same as a sit/stand option. Dr.
Massullo did not opine that Merchant would have to get up and leave the work station every hour for at least ten
minutes.
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accordance with the terms of&al Security Ruling SSR 88-13.” Doc. 14, p. 15. SSR 88-13,
1988 WL 236011, was superseded more tiasamty years ago by SSR 95-5p, 1995 WL 670415,
which in turn was superseded by SSR 96-7p, 8674186, which was in effect at the time
of the ALJ’s decision. SSR 96-7p provides that, whssessing the credibility of a claimant and
her complaints of symptoms, an ALJ considéesclaimant’s daily awvities; the location,
duration, frequency and intensity of pain anldentsymptoms; aggravagjiactors; the type,
dosage, effectiveness and side effects of cagidns; treatment recedd; and measures other
than treatment usedsee als®0 C.F.R. 8§ 416.929(c) (When evaluating the intensity and
persistence of pain, the ALdrsiders all available evidenagecluding objective medical
evidence obtained from clinical and laborgtdragnostic techniques; the claimant’s daily
activities; the locaon, duration, frequency, and intensitypain; precipitating and aggravating
factors; the type, dosage, effectiveness andeffeets of any medicatns taken; treatment,

other than medication, received; and amasures used to relieve pain).

Merchant argues that the ALJ failed to addglyaconsider the objective test results and
the “findings and opinion of [hgphysician’s [sic].” Doc. 14, p. 16. The Court disagrees. The
ALJ detailed Merchants x-ray results (Tr. 2dl{J2012 x-rays); Tr. 29 (September 2012 x-rays);
Tr. 30 (March 2013 x-rays)), testing perfomiigy Dr. Massullo (as described above) and
findings by Molly Howsare, D.O. (Tr. 30)nd other objective findings by Merchant’'s
physicians.See, e.g Tr. 27 (objective findings of mild tendeess and crepitus in left knee and a
limp); Tr. 28 (objective findings of mild edema acr@pitus in left knee); Tr. 29 (edema in left
knee and slight weakness upon dorsiflexion of &t fdiminished strength (4/5) at left hip and
knee); Tr. 30 (swollen left knee with intact mussteength, negative dratests, and no focal or

motor sensory deficits). He considered halydectivities and her &ged limitations. Tr. 27,
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28. He also considered her treatment; indBedexplained that she sought treatment on an
infrequent basis (Tr. 28, 31), failed to follayp with recommended treatment (Tr. 30-31), and
failed to purchase her pres@ibmedication, available for $4 for a month’s supply, which was
less than the cost of the cigarettes thatrebiénely smoked (Tr. 29). The ALJ followed the
proper procedure when he considered Merchatlegations of pain and his decision is
supported by substantial evidencemlist, therefore, be affirmedVright, 321 F.3d at 614 (A
reviewing court must affirm thnCommissioner’s conclusions absa determination that the
Commissioner has failed to agghe correct legal standardstas made findings of fact
unsupported by substantial evidence in the rec@djner, 745 F.2d at 387.

VII. Conclusion

For the reasons stated above, the decision of the CommissidkefIRMED .

@ﬁ%

Kathleen B. Burke
United StatedMagistrateJudge

Dated: February4, 2017
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