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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT GATTI, et al., ) CASE NO. 4:16CV1307
)
Plaintiffs, )
) MAGISTRATE JUDGE
) GEORGE J. LIMBERT
V. )
)
RANDY L. SMITH, et al., ) MEMORANDUM OPINION & ORDER
)

Defendants. )

The above case is before the Court on #ondor summary judgment filed by Defendants
Randy L. Smith (“Defendant Smith”) and the @#iof the Trumbull County Engineer (“Defendant
Engineer’s Office”)(collectively “Defendants”)ECF Dkt. #56. For the following reasons, this
Court GRANTS Defendants’ motion for summanggment and DISMISSES in its entirety the
second amended complaint of Plaintiffs Rob@etti (“Plaintiff Gatti”), Christopher Charnas
(“Plaintiff Charnas”), Kendall Lee Stauffer (“Plaiffi Stauffer”), Timothy Davis (“Plaintiff Davis”),
and Jason Loomis (“Plaintiff Loomis”) WITH PREJUDICH.

L. FACTS AND PROCEDURAL HISTORY

On June 7, 2016, Plaintiffs filed a second amended complaint alleging that at all times
material to the complaint, they were employees of Defendant Engineer’s Office. ECF Dkt. #8 at
2. Plaintiffs averred that they were suibgfendant Smith in his individual and official
capacities as the County Engineer of Trumbull County, Olioat 3. They alleged that
Defendant Smith was the chief policy-maker for Defendant Engineer’s Office and acting
within the scope of his employment at all times relevant to the compldint.

In Count One of the second amended complaint, Plaintiffs sue Defendant Smith in his

individual capacity, alleging that he, acting under the color of state law, initiated and imposedthe
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following adverse actions against them based upon his open animus toward those employeeswh

supported or associated with his politiopbonents and/or those who engaged in union

activities:
a. On the job harassment (Stauffer, Davis, Loomis, Gatti),
b. Termination (Stauffer, Charnas),
C. Unwarranted civil lawsuit (Gatti),
d. Threats relating to employment (Gatti, Stauffer),
e. Unwarranted disciplinary actions (Gatti, Davis, Stauffer);
f. Discriminatory job assignments (Gatti, Stauffer, Charnas)
g. Posting a list of purported union sympathizers in the workplace and taking

adverse employment actions against each person named on that list (All
Plaintiffs)
h. Generally disparate job treatment (All Plaintiffs).
ECF Dkt. #8 at 4. Plaintiffs allege that Defendant Smith’s actions had a chilling effect on their
clearly established rights of freedom of speech, freedom of association, and equal protection
under the law.ld. at 4-5.

In Count Two of their second amended complaint, Plaintiffs allege that Defendant
Engineer’s Office is liable because Defendant Smith was its chief policy-maker and consistently
attacked the First Amendment rights of Plaintiffs, which constitutes the official policy and
practice of Defendant Engineer’s Office. ECF Dkt. #8 at 6.

Each Plaintiff requests compensatory damages in the amount of $1.5 million, punitive
damages of $1.5 million, attorney fees, and any other relief deemed just. ECF Dkt. #8 at 6-7.

On October 25, 2016, the parties consented to the undersigned’s jurisdiction. ECF
Dkt.#24.

On October 2, 2017, Defendants filed the instant motion for summary judgment on all of
Plaintiffs’ claims. ECF Dkt. #56. On November 1, 2017, Plaintiffs filed a response to the
motion for summary judgment. ECF Dkt. #59. On November 16, 2017, Defendants filed a reply
brief. ECF Dkt. #61.



Il SUMMARY JUDGMENT

A. STANDARD OF REVIEW

Rule 56(a) of the Federal Rules of Civil Procedure provides in pertinent part that
the Court "shall grant summary judgment if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law." Fed. R. Civ. P.
56(a); see also Fed. R. Civ. P. 56, Advisory Committee Notes ("The standard for granting
summary judgment remains unchanged" despite 2010 amendments to Rule 56). Rule 56(c)(1)
outlines the procedures for supporting or opposing a motion for summary judgment, stating that:

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely
disputed must support the assertion by:

(A) citing to particular parts of materials in the record, including depositions,
documents, electronically stored informatiaffidavits or declarations, stipulations

(including those made for purposes of the motion only), admissions, interrogatory

answers, or other materials; or

(B) showing that the materials cited do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to support
the fact.
Fed. R. Civ. P. 56(c)(1). "The court must view the evidence and draw all reasonable inferences
in the light most favorable to the non-moving partiatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (188&jas v. Quickway
Carriers, Inc, 573 F.3d 365, 374 (6th Cir. 2009). Rule 56(c)(3) provides that the Court need
only consider cited materials in determining a motion for summary judgment, although the Court
may consider other materials in the record. Fed. R. Civ. P. 56(c)(3).

The party moving for summary judgment has the burden of showing there exists no
genuine issue of material fadblatsushita Elec. Indus. Co475 U.S. at 587. If the moving party
meets his burden, the nonmoving party must take affirmative steps to avoid the entry of a
summary judgment. See Fed.R.Civ.P. 56(e). To refute such a showing, the nonmoving party
must present some significant, probative evidence indicating the necessity of a trial for resolving
a material, factual disput€elotex,477 U.S. at 322. A mere scintilla of evidence is not enough;

the evidence must be such that a reasonable jury could find for the nonmardatson v.

Liberty Lobby 477 U.S. 242, 252, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A court may grant
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summary judgment "only if the motion and supporting materials — including the facts considered
undisputed under subdivision (e)(2)— show that the movant is entitled to it." Fed. R. Civ. P.
56(e), Advisory Committee Note, 2010 Amendment.

B. LAW AND ANALYSIS

Plaintiffs assert that they were subjected to adverse employment actions by Defendant
Smith in retaliation for their political support of his opponent and their involvement in the union.
ECF Dkt. #59 at 5. In order to succeed on a First Amendment retaliation claim, each Plaintiff in
the instant case must present a prima facie case of retaliation by showing: “(1) he engaged in
constitutionally protected speech or conduct; (2) an adverse action was taken against him that
would deter a person of ordinary firmness from continuing to engage in that conduct; (3) there is
a casual connection between elements one and two — that is, the adverse action was motivated
least in part by his protected conducbye v. Office of the Racing Comm702 F.3d 286, 294
(6™ Cir. 2012), quotingcarbrough v. Morgan Cnty. Bd. of Edu470 F.3d 250, 255 {&Cir.

2006). If a plaintiff establishes a prima facie case, the burden then shifts to the employer to
show “by a preponderance of the evidence that the employment decision would have been the
same absent the protected conduBehison v. Ros365 F.3d 649, 658 {6Cir. 2014), quoting

Dye, 702 F.3d at 294g00ting Eckerman v. Tenn. Dep't of SaféB86 F.3d 202, 208 (6th

Cir.2010)) (internal quotation marks omitted). After this burden shift, the Court should grant
summary judgment if, “in light of the evidence viewed in the light most favorable to the plaintiff,
no reasonable juror could fail to return a verdict for the defend@ehnison,765 F.3d at 658,
quotingDye, 702 F.3d at 294-295.

In the instant case, Defendants apparently concede that Plaintiffs meet the first element o
the prima facie case as they do not present any argument as to whether Plaintiffs were engaged
political support or association or such condhobugh union activity. Rather, Defendants focus
on the latter two elements, contending that Plaintiffs fail to establish sufficiently adverse
employment actions and they fail to provide any evidence that the alleged retaliatory acts were

causally connected to their protected activities. ECF Dkt. #56 at 6-30.



1. Supervisors’ Statements about “Hit List” and other matters

Plaintiffs allege in their memorandum in opposition to Defendants’ motion for summary
judgment that some of their supervisors, specifically David Peterson, Bill Sparks, Tom Klejka,
Tim Monroe, James Dicenso, and Marty Patrick, told them that Defendant Smith created a “hit
list” of employees that he wanted to “get” because they were union-affiliated or because they
supported his political opponent directly ordhgh their union affiliation. ECF Dkt. #59 at 6-7,
10-12, 15, 22-24. Plaintiff Charnas testified that: Klejka and Mr. Dicenso told him that he
was number three on Defendant Smith’s “hit list;” Mr. Patrick called him at home to warn him
that he was on the “hit list;” and Mssrs. Klejka, Sparks and Monroe told him that he should
watch his back. ECF Dkt. #59 at 10, citing ECR.DM4-1 at 40-42. Plaintiff Stauffer testified
that Mr. Dicenso told him that he was assigned to an isolated job at the Cortland garage to
prevent him from having access to other union members. ECF Dkt. #59 at 11-12, citing ECF
Dkt. #48-1 at 17-19. Plaintiff Davis testified that Mr. Dicenso told him to watch himself because
“they had it in for them;” Mr. Monroe told him to watch himself and that he did not understand
why Plaintiff Davis was being targeted because he was a good worker; and Mr. Ford warned
Plaintiff Davis to watch himself. ECF Dkt59 at 15, citing ECF Dkt. #45-1 at 113-114; and
Plaintiff Loomis testified that Mr. Peterson and Mr. Sparks told him about the “hit list” and that
his name was on the list because he was “unitoh.at 7, citing ECF Dkt. #47-1 at 41, 71.

Defendants assert that these statements are inadmissible hearsay under Rule 801(d)(2)(L
of the Federal Rules of Evidence. ECF Dkt. #61 at 1-4. They contend that while Rule
801(d)(2)(D) does exclude as hearsay “a statement [that] was made by the party’s agent or
employee on a matter within the scope of that relationship and while it existed, ” the statements
of the supervisors presented by Plaintiffs in this case do not meet the Rule because more is
required beyond the mere fact that the supervisors were managers in order to allow their
statements to act as vicarious admissions of Defendant Slehitftiting Hill v. Speigel, Ing
708 F.2d 223, 237 {6Cir. 1983). Defendants contend that the Sixth Circuit requires that in
order to meet Rule 801(d)(2)(D), it must be shown that the content of the statements concerned .

matter within the scope of the manager’s agendy.Defendants submit that Plaintiffs cannot
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establish that the supervisors’ statements concerning Defendant Smith’s alleged intentions
regarding personnel issues, unions and a “hit list” were within the scope of their job duties and
responsibilities. ECF Dkt. #61 at 3. Defendant&ipout that in each of their affidavits, Mssrs.
Peterson, Sparks, Klejka, Monroe, and Patrick attested that they were Highway Supervisors at
the time that the statements were allegedly made and their jobs and duties did not involve
personnel, union, or labor issues or discustinge issues with Defendant Smith or any

individuals in positions above theirtd. at 3, citing ECF Dkt. #61-1 through ECF Dkt. #61-7.

As to Mr. Ford, he attests in his affidavit that he was not a supervisor but was in a labor position
while employed with Defendant Engineer’s @fiand he was not in any position that involved
speaking with Defendant Smith about union éssypersonnel issues, or individual employees.

ECF Dkt. #61-6. Defendants cite to Defendamtith’s affidavit as support that Mr. Dicenso

was also a Highway Supervisor at the time that he made the alleged statements concerning a
“hit” list and he had no involvement in personnel or union issues and his position was not one in
which he spoke to Defendant Smith about sgesbes or about individual employees. ECF Dkt.
#61 at 3, citing ECF Dkt. #61-5 at 2-3.

Rule 801 (d)(2)(D) provides in relevant part that a statement is not hearsay if it is
“offered against an opposing party and ...was made by the party’s agent or employee on a matte
within the scope of that relationship and while it existed.” Fed. R. Evi. 801(d)(2)(D). The
declarant of the statement need not be directly involved in the adverse employment action, but
the statement must concern a matter within the scope of the declarant’'s emplogawny.

Nestle USA, In¢684 F.3d 571, 577 {&Cir. 2012), citingCarter v. Univ. of Toleda349 F.3d
269, 275-276 (B Cir. 2003).

The Court finds that in the instant case, Plaintiffs fail to establish that the statements
allegedly made by Mssrs. Peterson, Sparks, Klejka, Monroe, and Patrick concerned matters tha
were within the scope of their employment as Highway Supervisors. Defendants attach the
affidavits of each of the named supervisors and assert that the their duties did not include
personnel matters or union issues, or discussing such matters or individual employees with

Defendant Smith. ECF Dkt. #61-1 through 61-7. In each of their affidavits, Mssrs. Peterson,
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Sparks, Klejka, Monroe and Patrick attest that they were Highway Supervisors at the time that
the alleged statements were made and their duties as Highway Supervisors did not include
personnel matters or union issues, or discussing such issues or individual employees with
Defendant Smithld. Defendant Smith also filed an affidavit outlining the duties of the
Highway Supervisors as well, attesting that the duties of Highway Supervisors did not include
personnel or union matters or discussing those matters or individual employees with him. ECF
Dkt. #61-5 at 1-2. Defendant Smith also attesited Mr. DiCenso was a Highway Supervisor at
the time that Plaintiffs alleged he made his statements to them and his scope of employment in
that capacity did not include union or personnel matters or discussing those matters or individual
employees with Defendant Smithd.

Plaintiffs fail to meet their reciprocélurden on summary judgment of showing or
creating a genuine issue of material fact that the responsibilities or duties of Mssrs. Peterson,
Sparks, Klejka, Monroe, and Patrick ag/hlivay Supervisors included matters concerning
personnel issues and union matters, or of discussing these matters and individual employees wit
Defendant Smith. Accordingly, the Court finds that the statements allegedly made by Mssrs.
Peterson, Sparks, Klejka, Monroe, Dicenso and Patrick are inadmissible hearsay under Rule
801(d)(2)(D) of the Federal Rules of Evidenddne Court will address Mr. Ford’s statements in
the body of this Memorandum Opinion & Order.

2. Text Message and Phone Numbers Posted in Break Room

In the second amended complaint, Plaintiffs also aver that a list was posted of purported
union sympathizers on the break room bulletin board along with a copy of a mass text message
that Plaintiff Stauffer sent out concerning a lawwse filed to have Defendant Smith removed
from office. ECF Dkt. #8 at 4; ECF Dkt. #5918. They assert that the text message was
posted on the bulletin board, along with some of the phone numbers to which it was sent. ECF
Dkt. #59 at 13. They contend that this was an act of intimidation in order to prevent union
members from speaking to Plaintiff Stauff@ho was the Chief Steward. ECF #59 at 13.

Plaintiffs also assert that another attempted intimidation occurred shortly after this posting when

they discovered that Mr. White, a private investigator from Columbus, Ohio, submitted a public
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records request for the personnel files of the employees who were named in the posting on the
bulletin board.Id.

Defendants assert in their motion for summary judgment that Plaintiffs cannot establish
who posted the list of union sympathizers or the mass text message with phone numbers in the
break room and they thus cannot establish that Defendant Smith arranged, approved or was
otherwise involved in the posting or the personnel records requests. ECF Dkt. #56 at 17-19.
Defendants further assert that no adverse action emanated from this posting as no negative
consequences came from the posting or the records request, the posting was taken down, and
Plaintiff Gatti testified that no one ever came to pick up the public records request and he had no
evidence that the request came from Defendant Smith or his administration. ECF Dkt. #46-1 at
58-61.

Based upon the record, the Court agrees that Plaintiffs have not met their reciprocal
burden on summary judgment of showing that the posting of the list in the break room or the
public records request were sufficiently adeeos that Defendant Smith or his office was
involved in the posting in the break room or the public records request.

Accordingly, the Court GRANTS Defendants’ motion for summary judgment as to
Plaintiffs’ claims of First Amendment violatins and retaliation resulting from the postings on
the bulletin board in the break room or the public records requests. ECF Dkt. #56.

3. Plaintiff Gatti’'s Alleged Employment Actions

Defendants also move for summary judgment on Plaintiff Gatti’s claims against them,
asserting that he cannot establish a prima facie case of First Amendment retaliation because
some of the employment actions that he alleges were taken against him did not constitute
“adverse employment actions” and he cannot otherwise show the required causal connection
between any of the employment actions and his union activity and political support of Defendant
Smith’s opponent. ECF Dkt. #56 at 6-12. Timeye Plaintiff Gatti’s deposition testimony of his
higher positions in the union, his support of Defendant Smith’s political opponent, and his
support for sister-in-law in another race. ECF Dkt. #59 at 17. Plaintiff Gatti is currently an

equipment operator for Defendants.



In his brief in opposition to the motion for summary judgment and in his deposition
testimony, Plaintiff Gatti testified that he had to perform “menial and unpleasant job duties,” like
having to weed-whack an entire facility yard and being placed on a piece of unprotected
equipment on a bitterly cold day while less senior employees used equipment that had cabs and
heaters. ECF Dkt. #59 at 17-19, citing ECF Dkt. #46-1-8. He also testified that after he was
asked to work overtime and when he declined because he had to go to a doctor’s appointment, t
was removed from the machine he was on and replaced by a seasonal worker, and he had to
perform laborer work for the rest of the ddg. at 8. He further testified to at least four
occasions when he was called by supervisors to see if he could work overtime and when he
declined after regular hours work because he had a doctor’s appointment, he was told that he ha
to bring in a doctor’s excuse and on one occasion, someone from the Trumbull County
Engineer’s Office called one of his doctotd. at 8-15. He also complained of supervisors
calling him late at night and in the early morning hours to see if he wanted to work overtime
even though they know he cannot do so because he takes medication at night so that he cannot
work after 7:00 p.mld. at 17, 23-24.

The Court questions whether Plaintiff Gatti has shown that these actions are adverse
employment actions that “would chill or silence a person of ordinary firmness from future First
Amendment activities.Ctr. For Bio—Ethical Reform, Inc. v. City of Springbp#y7 F.3d 807,

822 (6th Cir.2007) (internal quotation marks omittege also Burlington N. & Santa Fe R.R.

Co. v. White548 U.S. 53, 68, 126 S.Ct. 2405, 165 L.Ed.2d 345 (2006). This standard is
“distinct” from the adverse action standard used in traditional employment discrimination
claims, and therefore this Court must “tailor [its] analysis under the adverse action prong to the
circumstances of this specific retaliation claifdye, 702 F.3d at 303-04 (internal quotation

marks omitted). Weed-whacking a facility’s grounds, having to use a piece of machinery
without a covering or heat on a cold day, beasged to work overtime but not being required to
do so, and requiring Plaintiff Gatti to produce a doctor’s excuse do not rise to the level of
“adverse employment actions” that would chill or silence a reasonable person from engaging in

future First Amendment activities. Further, Plaintiff Gatti testified that he had no evidence to
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show that Defendant Smith was involved irapproved these job actions, but he “knew” that
Defendant Smith had to approve such actiddsat 18-19. Without more, the undersigned
guestions whether such actions are those that were sufficiently adverse to chill or silence a
reasonable person from engaging in future First Amendment activities.

Further, the Court agrees with Defendants that Plaintiff Gatti has failed to show that even
if these actions were sufficiently adverse, they were motivated at least in part by his union
activity and/or political conduct. Without the use of the alleged “hit list” and the statements
allegedly made by the supervisors that the Court ruled were inadmissible hearsay, Plaintiff Gatti
has not presented any support establishing a causal connection between his protected activities
and the above-described tasks that he alleged were adverse.

For these reasons, the Court GRANTS Defendants’ motion for summary judgment as to
Plaintiff Gatti’s claims of being subjected to “menial and unpleasant job duties,” such as weed-
whacking, having to work on a piece of unprotected and uncovered equipment on a bitterly cold
day, being called and asked if he could work overtime, called in the early morning hours to see if
he could work overtime, being asked to provide a medical excuse when he stated that he could
not work overtime, and calling his doctor’s office when he indicated that he could not work
overtime. ECF Dkt. #56.

Plaintiff Gatti also complains that he was subjected to two serious disciplinary actions
because of his union activities and political support of Defendant Smith’s opponent. ECF Dkt.
#46-1 at 23-40; ECF Dkt. #59 at 17-19. He cites to a ten-day suspension for allegedly being
insubordinate and a state court civil lawsuit by Defendant Smith for reimbursement of health
insurance premiumdd. at 17-18, citing ECF Dkt. #46-1 @7-78. Plaintiff Gatti explained at
his deposition that he was interviewed in a d&peantal investigation concerning the forwarding
of a videotape to the EPA which showed Defent Engineer Office employees performing work
on the grounds with a “vac” truck. ECF Dkt. #46-1 at 64-66. The investigators at this interview
asked Plaintiff Gatti to answer questions and when he asked if he could see the questions that
they wanted to ask ahead of time, he was told no and he thereafter refused to answer the

guestions.Id. at 67-68. One of the investigators went to get Herb Laukhart, Director of Finance
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and Personnel for Defendant Engineer’s Officel ®ir. Laukhart told Plaintiff Gatti that he was
giving him a direct order to answer the investigator’s questitthsat 68. Plaintiff Gatti

testified that this direct order sounded like a threat to him and he refused to answer the question:
Id. Plaintiff Gatti also indicated at his deposition that a dispute arose during this interview as to
who his union representative would be because he did not want the steward in training who was
assigned to him and instead wanted a steward of his chdicat 70. Mr. Laukhart told

Plaintiff Gatti that the steward in training wiais representative and he was giving him a direct
order to answer the questionsl. at 72-73. Plaintiff Gatti testified that he still did not answer

the questions and thereafter had to attend a pre-disciplinary hearing on allegations that he was
insubordinate.ld. at 73. He also noted that he had answered questions concerning this issue twc
previous times.ld.

Plaintiff Gatti admitted at his deposition that no other employees were given a list of the
guestions that were going to be asked before the interview, no other employees refused to answ
guestions when given an order by their superior to do so, and nothing in the collective bargaining
agreement provided that a unit member gets a union representative of his choice. ECF Dkt. #46
1 at 69, 80-81. Plaintiff Gatti also testified as to the accuracy of the transcript of the pre-
disciplinary hearing and a letter he receivahfrDefendant Smith which notified him of the
hearing officer’s findings of insubordinatievith a recommendation of a ten-day suspension
without pay. ECF Dkt. #46-1 at 77-78. Plain@atti admitted that he did not lose any pay as
the parties and the union resolved the ten-day suspension without pay to a ten-day working
suspension in lieu of going to arbitratiold. Plaintiff Gatti complained that he had to pay his
attorney “because the union wasn’t standing up to the fight hitedt 78. One of the other
employees in the training video was fired and another resigdedt 79-80.

Defendants move for summary judgment on this claim, asserting that the disciplinary
hearing and the suspension were not adverse employment actions and Plaintiff Gatti has not
otherwise shown a casual connection between his union and political activities and the actions
taken that resulted in the suspension. ECF Dkt. #56 at 9-11.

The Court GRANTS summary judgment in favor of Defendants on this claim as Plaintiff

11



Gatti has not shown that these employment actions were causally connected to his protected
activities. While he asserts various arguments in his deposition and in his summary judgment
response that it was not proper for him torbeestigated, the union steward he was assigned was
not experienced enough, and the hearing officer who recommended the suspension was hired b
Defendant Smith, Plaintiff Gatti fails to show or even raise a genuine issue of material fact that
his union activity and/or political support Defendant Smith’s opponent had anything to do

with the actions of which he complains.

Finally, Defendants move for summary judgmentaaBlaintiff Gatti's claims that he was
treated disparately than other employees for running over a battery charger and in having legal
action brought against him by Defendant Smitiiambull County Common Pleas Court for the
recovery of health insurance premiums. ECF Dkt. #56 at 61-63. Plaintiff Gatti testified that it
was alleged that he ran over a battery charger when he was moving equipment but he was not
charged with this until two-and-a-half months after the incident. ECF Dkt. #46-1 at 51. He
indicated that he was awaiting a pre-disciplinary hearing on the matter and no corrective action
had yet to be takend.

The Court finds that Plaintiff Gatti has not met his burden of showing that this battery
charger incident was sufficiently adverse or that it was causally connected to his union activity
or position or his support of Defendant Smith’s political opponent.

As to the civil lawsuit against him by Defendant Smith to recover health insurance
premiums, Plaintiff Gatti explained at his deposition that while he was off of work for a
significant period of time and collecting Worker's Compensation benefits, the prior Trumbull
County Engineer sent him letters about paying his health insurance premiums and he told the
prior Engineer that he could not afforddo so. ECF Dkt. #46-1 at 23-24. Plaintiff Gatti
testified that the prior Engineer continuedeé®p him on healthcare insurance benefits for two
and-a-half years until he returned to work with no discussion about it and the prior Engineer
never told him if he had to pay back the premiumds.at 24-25. He stated that several letters
were sent to him telling him how much he owed for the premiums and he then hired Attorney

Engler to resolve the issudd. at 25-26. Plaintiff Gatti testified that Attorney Engler sent a
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letter to resolve the issue and he received no respdohsat 26. Plaintiff Gatti indicated that a
year later, he was suett. at 27. Plaintiff Gatti filed a counterclaim against Defendant Smith in
that lawsuit alleging that Defendant Smith sued him to punish him for his political support of
Defendant Smith’s opponent and for attending thaatgatic party nomination of his sister-in-
law. Id. at 27-28. Plaintiff Gatti testified that Bedant Smith saw him in 2008 at a downtown
parade that he did not participate in but in which he probably had on a “DeChristofarofcshirt.
at 29. He also testified that he had a campaign sign in his ydardHe testified that he had half

a dozen conversations with Defendant Smith in his life, he congratulated him on winning the
election, and they had worked together previously in the offeteat 29-30. Plaintiff Gatti also
indicated that Defendant Smith knew his sister-in-law through political friends and she had a
brief conversation with him in which she indiedtthat he worked for Defendant Engineer’s
Office. Id. at 30-34.

The Court finds that a civil lawsuit could certainly constitute an adverse employment
action. However, again, Plaintiff Gatti has faitedshow a causal connection or a genuine issue
of material fact between the civil lawsuit and his protected activities of union participation and
politically supporting his sister-in-law and Defendant Smith’s opponent. Plaintiff Gatti alleges
that he was treated differently than another employee who had his health insurance premiums
paid by the prior Engineer when that employee was on disability leave as he was required to pay
back the health insurance premiums and the other employee was not required to pay back the
health insurance premiums. ECF Dkt. #61 at 13-14. However, Defendant Smith notes that the
official records of his office showed that the priengineer Office’s attorney sent a letter to the
attorney of the other employee and referenced a lawsuit and a settlement of $12,500.00 paid by
the other employee in exchange for Defendamineer’s Office not seeking further
reimbursement of the money for reimbursement of health care premidmBefendants also
point to Defendant Smith’s testimony that the other employee and Plaintiff Gatti both had
negotiations as to settling the reimbursement of the premiums, but Plaintiff Gatti’'s negotiations
had failed.Id. at 14.

Plaintiff Gatti fails to rebut the evidence presented that Defendant Engineer’s Office did
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pursue reimbursement of health insurance premiums from the other employee. Moreover,
Plaintiff Gatti has failed to show that his political support or union activity were motivating
factors in the civil lawsuit against him for reimbursement of health insurance premiums.

For these reasons, the Court GRANTS summary judgment in favor of Defendants on all
claims asserted by Plaintiff Gatti.

4, Employment Actions against Plaintiff Charnas

Plaintiff Charnas cites to his active support of Defendant Smith’s political opponent and
contends that due to that association, he was suspended for taking rocks from a job site even
though he had the approval of a supervisor present at the site. ECF Dkt. #59 at 10. He also cite
his protected union activities and political support as motivating factors in Defendant Smith’s
termination of his employmentd. Plaintiff Charnas complains that the excuse for firing him
was because he did not have his driver’s license even though the judge in his criminal case
granted him “full employment related driving privilegesd. at 11. Defendants move for
summary judgment on Plaintiff Charnas’ clairasserting that the first employment action is
time-barred, the termination of his employment was justified, and Plaintiff Charnas fails to show
that the employment actions were unreasonable or related to any political or union affiliation or
support.

The Court GRANTS summary judgment to Defemidaas to Plaintiff Charnas’ claims.

As to his claim relating to taking rocks from the jobsite, the Court finds that this claim is barred
by the applicable statute of limitations. As Defendants point out, Plaintiff Charnas testified that
this action occurred in 2011 and Plaintiff Charnas was required to present this claim within two
years. ECF Dkt. #61 at 7, citing ECF Dkt. #44-1 at 5@& Wallace v. Kat®49 U.S. 384, 387,

127 S.Ct. 1091, 166 L.Ed.2d 973 (2007)(the statute of limitations for a civil rights lawsuit under
42 U.S.C. § 1983 is that provided by the State for personal-injury Brtsjning v. Pendletgn

869 F.2d 989, 992 {6Cir. 1989)(proper statute of limitations for §1983 actions in Ohio is two-
year statute of limitations for bodily injury actions under Ohio Revised Code § 230fe#0);

also Jones v. JohnspNo. 16-2192, — Fed. App’x —, 2017 WL 3726758, at *I5Q&. Aug. 29,
2017) (quotingNat’l Railroad Passenger Corp. v. Morgas36 U.S. 101, 122 S.Ct. 2061, 153
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L.Ed.2d 106 (2002)(“discrete discriminatory acts are not actionable if time barred, even when
they are related to acts alleged in timely filed charges.”). Thus, this action is barred by the
statute of limitations.

Plaintiff Charnas asserts that this claim can be presented in the instant case to provide
background to illuminate that Defendant Smith’s retaliatory motives continued into the statute of
limitations period. ECF Dkt. #59 at 29, citiMplone v. Lockheed Martin Cor10 F.3d 16
(1% Cir. 2010) andSmith v. Ashland, Inc250 F.3d 1167 {8Cir. 2001). However, even if this
claim is considered, Plaintiff Charnas fails to establish a causal connection between it and his
political support and union activity.

Plaintiff Charnas also asserts that the teation of his employment was in violation of
his First Amendment rights of political assdma and support and his union activity. Plaintiff
Charnas testified that he was pulled over by the police and taken to the station for a breathalyzel
test in March of 2014, 45 minutes after he got off work, and while they later dropped the charge
of driving under the influence, the officer who pulled him over at the scene took his physical
driver’s license and Plaintiff Charnas was tolcttmne back to get his license from the bailiff at
a later date, which he did. ECF Dkt. #44-1 at 20-24. Plaintiff Charnas further testified that he
then got pulled over a few months later after he had two or three beers and the breathalyzer test
showed that he was “a hair over” the legal limid. at 25. He explained that he did lose his
driver’s license because he was over the legal lidit. However, Plaintiff Charnas testified that
“[t]he judge kept looking around and moving papédfe says this doesn’t make any sense. And
he gave me full driving privileges.Id. Plaintiff Charnas testified that he was given paperwork
showing that while his license was suspended, he was allowed driving privildgdde
indicated that he told the judge that he had a commercial driver’s license and the judge says “thi
will be fine. He gave me work privileges,” which Plaintiff Charnas believed included
commercial driver’s license privilegetd. He testified that he then went to work and asked to
take some vacation time and was refused such time and then terminated as Mr. Alberini, his
Highway Superintendent, told him that the judiig not have the right to grant him commercial

driving privileges.Id. at 25-26. He indicated that he grieved his termination of employment but
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his grievance was deniedd. at 26. Plaintiff Charnas posits that the hearing officer was biased
against him because Defendant Smith testified that the particular hearing officer had never founc
in favor of an employee and a reasonable juror could dismiss the hearing officer as a “hired gun”
because Defendant Smith was the one who hired him. ECF Dkt. #59 at 30-31.

Defendants move for summary judgment on thaém, asserting that Plaintiff Charnas
was terminated from his employment because he lost his commercial driver’s license, which he
needed for his employment as a truck driver with Defendants. ECF Dkt. #61 at 7-8. They
provide documentation from the Ohio Bureau of Motor Vehicles dated June 18, 2014 informing
Plaintiff Charnas that he was unable to operate a commercial motor vehicle pursuant to Ohio law
as even though he received a court order granting him limited driving privileges, that grant of
driving privileges did not apply to commercial driving privileges. ECF Dkt. #61-5 at 8. They
also present the findings of the hearinga#fiat the pre-disciplinary hearing who accepted
testimony from Highway Superintendent Gre&jgerini Sr., who provided the court records
relating to Plaintiff Charnas’ license suspension, and the Ohio Bureau of Motor Vehicles records
indicating the suspension of Plaintiff Charnas’ commercial driver’s liceldsat 9-10. The
hearing officer found that based upon the indefisitepension of Plaintiff Charnas’ commercial
driver’s license and the qualifications of Pl#if Charnas’ job which require a valid and non-
suspended Ohio commercial driver’s license, Plaintiff Charnas violated work rules and policies.
Id. at 10-11. The hearing officer further recommended that Plaintiff Charnas’ employment as a
truck driver 2 be terminated based upon the indefinite commercial driver’s license suspension
and Plaintiff Charnas’ prior violations which resulted in a 3-day suspension in 2011, a 15-day
suspension reduced to a 10-day suspension in 2012, and a 30-day suspensionlth 2013.

The Court GRANTS summary judgment in favor of Defendants as to this claim. As
pointed out by Defendants, a primary dutyPtdintiff Charnas was to drive commercial
vehicles, which he was prohibited by law fromrdpivhile his license was suspended. Plaintiff
Charnas fails to challenge the findings, except to assert that the hearing officer was biased, for
which he presents no support. Moreover, Plaintiff Charnas fails to establish that his political

support of an opponent or his union activity were motivating factors in Defendant Smith’s
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termination of his employment.

5. Employment Actions against Plaintiff Stauffer

Defendants also move for summary judgment as to Plaintiff Stauffer’s claims against
them, asserting that some of the alleged actions are not sufficiently adverse employment actions
and Plaintiff Stauffer cannot otherwise edilbthe causal connection between his protected
activities and the actions taken against him.FEBX&t. #56 at 23-26. Plaintiff Stauffer testified
that he was chief union steward and supported Defendant Smith’s political opponent, both of
which Defendant Smith knew. ECF Dkt. #48-2&t23. Plaintiff Stauffer testified that in 2014,
he was harassed on the job as he was assigned to the Cortland shop alone with two supervisors
for four months when usually six workers were assigned there (ECF Dkt. #48-1 at 16-17). He
testified that he was told that he was isolated so he could not speak to other union miembers.

The Court finds that this action is not sufficiently adverse to chill a person from ordinary
firmness from continuing to engage in the speech or conduct as Plaintiff presents no evidence of
a loss of pay, demotion or any other negative impact as a result of being assigned to the Cortlan:
location. Also, the Court has ruled that statements allegedly made by supervisors are
inadmissible hearsay. Moreover, as Defendants pointPlaintiff Stauffer conceded that he was
not denied speaking to union members before or after work hours and he testified that he would
not have spoken to other union members about union business during work hours even if they
were at the Cortland shop with him. ECF Dkt. #56 at 24, citing ECF Dkt. #48-1 at 32-33. He
also testified that neither of the supervisolowvere with him at the Cortland location harassed
him. 1d.

Plaintiff Stauffer also complains that he had to pick up trash as his only job duty for one
year, which was unprecedented. ECF Dkt. #484batHe also contends that he was also
unjustly disciplined for a broken wheel hub on a truck snowplow and for improperly plowing a
road (ECF Dkt. #48-1 at 143-145) and for yellatga vehicle driver (ECF Dkt. #48-1 at 205),
and he had to weed whack in a snow storm (ECF Dkt. #48-1 at 17), and supervisors would
excessively monitor his activities (ECF Dkt. #48-1 at 176). He also testified that he was

reprimanded for wanting to tape a pre-disciplinary hearing and he was passed over for
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promotions. ECF Dkt. #48-2 at 218. Plaintifa8ffer further testified that his termination of
employment was questionable as well as he was misquoted by his supervisor when he was
overheard talking to a co-worker who had accused him of making a threat. ECF Dkt. #48-1 at
156-157. Plaintiff Stauffer testified that his supewvisaid that he referred to a pile of “bodies”
upon which he would be standing, when he actisallg that he would be standing on a pile of
“people.” Id. at 164. Plaintiff Stauffer explained tha was being facetious when he made this
statement to his co-workerd. at 179.

The Court finds that even if the complained of actions are sufficiently adverse
employment actions, Plaintiff Stauffer has failed to establish a causal connection between each
of them and his protected union activities and political association with and support of Defendant
Smith’s opponent. Further, as to the termination of his employment, Defendants point out that
an employer has an “honest belief’ rule in which the employer can avoid a finding that its
claimed nondiscriminatory reason was pretextual if the employer shows “its reasonable reliance
on the particularized facts that were before it at the time the decision was made.” ECF Dkt. #61
at 9, quotingVright v. Murray Guard, Inc455 F.3d 702, 708 {6Cir. 2006). Thus, the key
finding is “whether the employer made a reasonably informed and considered decision before
taking an adverse employment actiosiith v. Chrysler Corp155 F.3d 799, 807 {&Cir.

1998). In order to rebut this rule, the plaintiff must offer evidence of an error by the employer
that is “too obvious to be unintentionalld.

Defendants point out that an investigatiorire statement made by Plaintiff Stauffer was
conducted by a third-party, Attorney John Pfahpvnterviewed four people, including Plaintiff
Stauffer. ECF Dkt. #61 at 10, citing ECF Dkt. #48-2 at 37-42. Written statements of the person
to whom Plaintiff Stauffer made the statement and the supervisor who overheard the statement
were provided to Attorney Pfaud. At the time of the investigation, Plaintiff Stauffer filed an
affidavit indicating that he did not recall woi@ word what he said but it was something about
the Cleveland Browns losing a lot of people, which he followed by saying that “after all these
lawsuits are done there will be a lot less people around hitedt 43. In his deposition,

however, Plaintiff Stauffer indicated that he digt ffzat there would be a “pile of people” and he
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would be on top because that is where Defah8anith wanted him. ECF Dkt. #48-1 at 164.
Based upon the interviews and statements béioreas well as Plaintiff Stauffer’s lack of
cooperation, Attorney Pfau concluded that Pl#istauffer made the statement in front of a co-
worker and his supervisor, and the statement was threatening of potential violence in the
workplace. ECF Dkt. #48-2 at 42.

Without asserting more than that he wasqubted, Plaintiff Stauffer fails to show that
the reason for his employment termination was pretextual or “too obvious to be unintentional.”
He fails to establish the his union activity or political support were motivating factors in the
termination of his employment.

The Court finds the same with regard to Rtidii Stauffer’s pre-disciplinary hearings for
his inadequate snow plowing or the broken winedl. Attorney Pfau was the hearing officer on
the snow plow incident and took testimony from the Assistant Highway Superintendent, who
indicated that Plaintiff Stauffer had been driving the route for four to five years and a problem
arose in the sequence of the running of thee by Plaintiff Stauffer about which he was
counseled before the instant incident. ECF Dkt. #48-2 at 29-30. Two days later, Plaintiff
Stauffer’s route was checked and it was in poor condition and he was then taken out of the truck
but was returned three days later and performed adequédebt. 30. The Assistant Highway
Superintendent testified that a highway suemvwas on Plaintiff Stauffer’s run on January 29,
2016 where a motor vehicle accident had occurred, and he observed that the roads were not
properly treated on Plaintiff Stauffer’s rutd. Photographs were taken of the roads and it was
observed that Plaintiff Stauffer had completed 8if%is run and had three-quarters of material
left in his truck which indicated thatwas not distributed as it should have bekh.at 30-31.
Words were exchanged between Plaintiff Stauffer and the supervisor and the supervisor was
asked if he filed a harassment charge againstt®festauffer, to which the supervisor indicated
that he did not but the employer did becauseriicerned Plaintiff Stauffer threatening to revoke
the union membership of a foreman during an investigation which violated the harassment
policy. Id. at 31.

Attorney Pfau as hearing officer concluded that based upon the evidence and the
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employee work rules, policies and proceduresumd Plaintiff Stauffer violated the policy on
inefficiency for failing to perform his job afhow and ice control even though he was familiar
with the run, had experience with the run, and had been previously counseled about the run.
ECF Dkt. #48-2 at 31. Plaintiff Stauffer was alsand in violation of the neglect of duty policy
as he left his worksite in an unsafe manner which resulted in a hazardous cordition.

While Plaintiff Stauffer challenges the objectivity of Attorney Pfau as investigator and
hearing officer, he again provides no support for such a challenge or to even raise a genuine
issue of material fact concerning objectivity. Maower, Plaintiff Stauffer fails to show that this
decision was not reasonably informed and considered, or that if was “too obvious to be
unintentional.” He fails to show any iota of a causal connection between his union activity or
political support and this disciplinary matter.

Plaintiff Stauffer also had a pre-disci@ny hearing on the broken wheel hub, in which
Attorney Pfau acted as hearing officer and considered testimony from the Highway
Superintendent, Assistant Highway Superintemdaccident reconstructionist, Mr. Laukhart, the
Director of Finance and Personnel, and PlHiStiauffer. ECF Dkt. #48-2 at 53-55. Based upon
the testimony and the conclusions of the accidecdnstructionist, Attorney Pfau found that
Plaintiff Stauffer failed to note the problemstlthe reconstructionist concluded should have
been readily observed by hind. at 55-56. Attorney Pfau found that Plaintiff Stauffer’s
conduct was not intentional, but violated the employee manual as it constituted
inefficiency/incompetence, misfeasance, malfeasance and/or nonfeasance, and neglect of duty i
failing to follow workplace safety ruledd. at 56. Attorney Pfau recommended a three-day
suspension with payld.

Again, while Plaintiff Stauffer challengestdrney Pfau’s objectivity, he provides no
support for such a challenge. Moreover, Plaintiffudfer fails to show that this hearing decision
was not reasonable or uninformed, or that it was “too obvious to be unintentional.” He also fails
to establish a causal connection between it and his protected activities. Accordingly, the Court
GRANTS summary judgment in Defendants’ faagrto Plaintiff Stauffer’s claims of

termination of employment and disciplinary actions taken in violation of his First Amendment to
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the United States Constitution.

The same rationale applies to Plaintiff Stauffer’'s complaints of being counseled as to a
citizen complaint and his taping of a pre-disicigry hearing. ECF Dkt. #59 at 11-14. Plaintiff
Stauffer was counseled for a citizen telephone call in which it was reported that an employee in &
county truck almost ran her off of the road and yelled at her to stay on her side of the road. ECF
Dkt. #48-2 at 58. The citizen identified the location of the incident and it was determined that it
was Plaintiff Stauffer’s route and truckd. The service request form indicated that the driver
was Plaintiff Stauffer and he was counseltti. Plaintiff Stauffer denied that this incident even
occurred. The other incident involved Plaintiff Stauffer taping a pre-disciplinary hearing without
prior consent, which was a violation of the employee manual. ECF Dkt. #48-4 at 2. He was
reprimanded for this violationld. Even if the counseling and reprimands constituted sufficient
adverse employment actions, Plaintiff Stauffer fails to show that they were not informed and
considered decisions or that they were “too obvious to be unintentional.” He also fails to show a
causal connection between his union activity and political association and these matters.

For the above reasons, the Court GRANTS Defendants’ motion for summary judgment
and dismisses all of Plaintiff Stauffer’s claims with prejudice.

6. Employment Actions against Plaintiff Davis

Plaintiff Davis complains of on-the-job fessment and unwarranted disciplinary actions
against him. ECF Dkt. #8 at 4. He testified that he is a hose man who still works for
Defendants, but he alleges that he was harassed because he associated with Defendant Smith’s
political opponent and Plaintiff Stauffer, andwas previously a union steward and was still in
the union. ECF Dkt. #45-1 at 8, 11. He related that he was targeted by supervisors as they
would not let him or his crew leave early okeebreaks and he was assigned to picking up trash.

Id. at 12-13. He assumed that the supervisors did not make such decisions on their own and
Defendant Smith was involved in the decisions “[b]Jecause anyone in that position would at least
have to take authority from someone else higher igh.’at 15. He also complained that he was
treated differently when he went out on a job and the foreman left the job, as he was supposed ftt

be second in command but was made to be a flagman instead, although he was unsure who gav
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this order.Id. at 15-16. He also alleges that he was disciplined unfdullyat 54.

Defendants move for summary judgment onrRifiiDavis’ claims, asserting that he
lacks admissible evidence to support his claims of retaliation for being in the union and
supporting Defendant Smith’s political opponent. ECF Dkt. #56 at 26. They contend that
double hearsay and inadmissible hearsay baCiist from considering Plaintiff Davis’
evidence of retaliation consisting of Plaintifa8ffer telling him that supervisors Stassinis and
Klejka told Plaintiff Stauffer that Plaintiff Davis “should watch his back” and Plaintiff Davis was
“next on the list.”Id. at 26-27. The Court agrees that these statements are inadmissible hearsay
and double hearsay because, as held above, statements made by the supervisors that are not
within the scope of their job duties and responsibilities constitute inadmissible hearsay under
Rule 801(d)(2)(D). Moreover, these statememesdouble hearsay as Plaintiff Davis indicated
that Plaintiff Stauffer told him what the supervisors told Plaintiff Stauffer.

Defendants also assert that Plaintiff Bakelies on additional inadmissible hearsay to
support his claims of harassment that he and his crews were required to stay out longer and wer
not allowed to take breaks. ECF Dkt. #56 at P&fendants point to Plaintiff Davis’ testimony
that the superintendent at the time told him that he had to leave his crews out longer, the
superintendent required supervisors under himaatlow Plaintiff Davis’ crew to take any
breaks, and the superintendent told supervisors to “keep their eye” on Plaintiff Riavesting
ECF Dkt. #45-1. Defendants note that Plairibi#fvis admitted that the only reason he “knows”
that the superintendent at the time told other supervisors to watch him was because those
supervisors told him this, which is inadmissible hearsay. The Court again agrees that the
supervisors’ statements to Plaintiff Davis are inadmissible hearsay.

Defendants also assert that the statenal@gedly made to Plaintiff Davis by Mr. Ford
and Mr. Monroe are inadmissible hearsay and nevertheless made no specific reference to
Defendant Smith or to Plaintiff Davis’ protectadtivities. ECF Dkt. #61 at 12. Plaintiff Davis
testified that Mr. Ford, a laborer and not a supervisor, told him to watch himself and commented
that he did not understand why Plaintiff Davis was hose man one day and why he could not get

his number one hose man on the. jo. Plaintiff Davis further testified that Mr. Ford also
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stated that he did not know what kind of garfteey’re playing, but just play the gameld.

Mr. Ford’s statements, even if admissible, fail to identify who “they” are and fail to raise an
issue of material fact that not assigning Pl#imavis to be hose man was because of Plaintiff
Davis’ protected activities or that such assignment was ultimately made by Defendant Smith.

As to Mr. Monroe’s statements to Plafhavis that Plaintiff Davis was a good worker,
“they had it out” for Plaintiff Davis, and rehould “keep his nose clean,” Defendants note that
Mr. Monroe also failed to identify who “they” and failed to refer to Defendant Smith as the one
ultimately keeping Plaintiff Davis from the hose man position or that such actions were due to
his protected activities. ECF Dkt. #56 at Zhe Court agrees that Plaintiff Davis has not
established that “they” were Defendant Snaitid his administration or that “they” did this
because of Plaintiff Davis’ political asgations and support and his union activity.

In addition, as Defendants point out, Pldfriliavis indicated that his only reason for
believing that Defendant Smith was involved ie thstructions given by the superintendent at
the time was because he “figured [Smith] should oversee everybody that's underneath him” ever
though he admitted that no one told him that Defendant Smith was even aware of the
superintendent’s instructions relating to Btdf Davis. ECF Dkt. #56 at 27, citing ECF Dkt.

#45-1 at 14-15. Such speculative testimony is insufficient to establish a genuine issue of fact as
to a causal connection between Plaintiff Davis’ protected activities and the employment actions.

As to his assignment as a flagman when the foreman left even though he was second in
charge, Plaintiff Davis provides support agairotigh inadmissible hearsay as he testified that
he was told by supervisors that this is what the superintendent at the time wanted. ECF Dkt.
#45-1 at 15-17. Plaintiff Davis also testified thatdid not know if those orders ultimately came
from Defendant Smith, but he believed that theybecause he was head of the offik.at 17.

Due to Plaintiff Davis’ reliance upon inadmissible hearsay, double hearsay, and
otherwise merely speculative testimony without support and a lack of establishment of causal
connection between the actions taken against him and Defendant Smith, and a lack of causal
connection between his protected activities and the actions taken in his employment, the Court

GRANTS summary judgment in favor of Defendants on these claims.
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Finally, Defendants move for summary judgrmen Plaintiff Davis’ claim of retaliatory
discipline taken against him. ECF Dkt. #61 at 12. They contend that the two-year statute of
limitations bars Plaintiff Davis from presenting as retaliatory actions the disciplinary actions
against him in 2013 for damaging a battery box and going through a citizen’s mail and a 2012
discipline for not knowing the location of a cold patch truttk. Defendants asserts that the
complaint in this case was filed on May 31, 2016 and therefore more than two years have passe
since those disciplines, thereby barring them from the instantldas¢12-13.

The Court GRANTS summary judgment as to Plaintiff Davis’ 2012 and 2013
disciplinary actions taken against him because they are barred by the two-year statute of
limitations for § 1983 civil rights actionsSee Wallaces49 U.S. at 387 (statute of limitations
for a civil rights lawsuit under 42 U.S.C. § 1983 is that provided by the State for personal-injury
torts); Browning 869 F.2d at 992(proper statute of limitations for 81983 actions in Ohio is two-
year statute of limitations for bodily injury actions under Ohio Revised Code § 230&e&0);
also Jones2017 WL 3726758, at *15 (quotiridat’l Railroad Passenger Corp. v. Morgab36
U.S. 101 (“discrete discriminatory acts are not actionable if time barred, even when they are
related to acts alleged in timely filed charges.”).

There are three additional disciplinary actions that are not barred by the statute of
limitations. At a pre-disciplinary hearing held on March 27, 2015 with Attorney Pfau as hearing
officer, Attorney Pfau’s findings indicated that Plaintiff Davis was facing charges of
insubordination for refusing to comply with a foreman’s orders on February 13, 2015 to move a
truck and inefficiency/incompetence for arriving at a jobsite in an hour and a half on February
21, 2015 when it only took twenty minutes to travel to get to the site. ECF Dkt. #45-2 at 23.
Attorney Pfau accepted the testimony of Plaiiddfvis, Mr. Stassinis, and an Assistant Highway
Superintendent who investigated the insubordination inciddnat 24-25. Based upon the
testimony and employee manual, as well as the evidence establishing that Plaintiff Davis was in
charge of a crew that day as a hose man, which was consistent with his job description as a host
man, it was found that Plaintiff Davis was requite@bey the orders of Mr. Stassinis, who was

a Foreman 2, which is considered to be a supervisor in the Engineer Office hietdraty25.
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Attorney Pfau also accepted Plaintiff Davisstimony that he did not follow Mr. Stassinis’
requests to move the truck or to top it off with cold patch.at 24-25. He found Plaintiff Davis
to be insubordinate for his refusal to comply with a supervisor’s otdeat 26.

As to the inefficiency/incompetence charge, Attorney Pfau accepted the testimony of
Plaintiff Davis, who testified that on Februé¥, 2015, his supervisor Bill Sparks gave him an
assignment to replace a stop sign and it took him from 1:43 p.m. to 3:07 p.m. to drive to the
intersection where the stop sign was locate@F Dkt. #45-2 at 26-27. Plaintiff Davis also
testified that it took him only twenty minutes to get back to the Warren shop from the location of
the stop sign and Mr. Sparks indicated in a wriixtement that he gave Plaintiff Davis proper
directions to the downed stop sigil. at 27. Based on the evidence presented, Attorney Pfau
found that Plaintiff Davis inefficiently, incongpently and ineffectively used man hours and
equipment by taking one hour and twenty-four minutes to travel to an area that he should have
been familiar with and for which he received proper directions and could have gotten proper
directions from other meansd.

Attorney Pfau as hearing officer recommded that Plaintiff Davis’ employment be
terminated based upon the two disciplinary offermdsre him and Plaintiff Davis’ prior 30-day
working suspension. ECF Dkt. #45-2 at 27.

On July 16, 2015, Plaintiff Davis, the uniand Defendant Engineer’s Office entered
into a last chance agreement whereby Defendant Engineer’s Office agreed to reinstate Plaintiff
Davis to employment and waived all discipline against him for the pending offenses and Plaintiff
Davis forewent arbitration and agreed thdtefviolated the last chance agreement, his
employment would be terminated. ECF Dkt. #4&t 28. The conditions that Plaintiff Davis
agreed to abide by included not committing any acts of insubordination or
inefficiency/incompetence, complying with all proper orders of management and union foreman
personnel, and returning to work and waiving all claims for back pay or back bertfits.

As with Plaintiff Stauffer, Defendants assewtths to the termination of Plaintiff Davis’
employment, an employer has an “honest belief” rule in which the employer can avoid a finding

that its claimed nondiscriminatory reason was pretextual if the employer shows “its reasonable
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reliance on the particularized facts that were before it at the time the decision was made.” ECF
Dkt. #61 at 12Wright, 455 F.3d at 708. The key finding is “whether the employer made a
reasonably informed and considered decision before taking an adverse employment action.”
Smith 155 F.3d at 807. In order to rebut this rule, the plaintiff must offer evidence of an error by
the employer that is “too obvious to be unintentionaddl”

The Court finds that Plaintiff Davis has mobvided any evidence that the discipline he
received was “too obvious to be unintentional,” as it was a decision based upon the findings of
Attorney Pfau as hearing officer, who took testimony and received evidence, which establishes
that the decision was reasonably informed anmtbsitlered. Moreover, Plaintiff Davis fails to
raise genuine issues of material fact that these disciplinary hearings or his termination of
employment was causally connected to his political association or support or his union activities.
Consequently, the Court GRANTS summary judgment in favor of Defendants as to Plaintiff
Davis’ claims that the disciplinary actions talegainst him were in retaliation of his exercise of
his First Amendment rights.

7. Employment Actions against Plaintiff Loomis

Plaintiff Loomis explains that he is still employed with Defendant Engineer’s Office, he
began his employment in 1998, he is currently the union president, and since 2009-2010, he has
held union offices that represent hourly paid employees. ECF Dkt. #59 at 6-7.

Besides the assertions that he was told he was on the “hit list” and should watch his back,
which the Court has held are inadmissible hearsay, Plaintiff Loomis complains that he was
assigned to pick up trash, which he perceived as a “bad job,” and he was subjected to excessive
supervisory attention while performing this med duty. ECF Dkt. #59 at 8-9. Defendants move
for summary judgment as to these claims, asserting that Plaintiff Loomis cannot show that the
picking up of trash and having supervisors monitor him were because he politically supported
Defendant Smith’s opponent or because he was in the union. ECF Dkt. #61 at 5.

The Court finds that even if the employment actions that Plaintiff Loomis complains of
were sufficiently adverse, he has not shovat befendant Smith knew of, was involved in or

had anything to do with assigning his duti€sirther, Plaintiff Loomis has not shown a
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sufficient causal connection between these employment actions and his union positions and
political support of Defendant Smith’s opponent.

Plaintiff Loomis also asserts that he vedisnost only minimally disciplined since he
started his employment with the Engineer’s Office, but was disciplined twice under Defendant
Smith for two questionable circumstances. ECF Dkt. #59 at 8-10. Plaintiff Loomis cites to two
personal cell phone policy violations that he incurred in 20d5.Again, however, the Court
finds that Plaintiff Loomis has not raised a genugsele of material fact of a casual connection
between the violations of the personal cell phone policy and his protected activities. Moreover,
as Plaintiff Loomis himself admitted, onetbe violations is still awaiting arbitratiorid.
Consequently, the Court GRANTS summary judgment in favor of Defendants as to Plaintiff
Loomis’ claims against them.

. CONCLUSION

For the foregoing reasons, the Court GRANTS Defendants’ motion for summary
judgment
(ECF Dkt. #56) and DISMISSES Plaintiffs’ second amended complaint in its entirety WITH
PREJUDICE.
IT IS SO ORDERED.

Dated: January 18, 2018 /s/George J. Limbert
GEORGE J. LIMBERT
United States Magistrate Judge
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