Walp v. Comm

ssioner of Social Security Administration Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

Robert W. Walp, Case N0.4:18cv897
Plaintiff,
-VS- JUDGE PAMELA A. BARKER
Magistrate JudgeGeorge J. Limbert
Andrew Saul,
Commissioner of Social
Security?! MEMORANDUM OPINION AND

ORDER
Defendans.

This matter is before the Court on t@bjections ofPlaintiff RobertW. Walp (“Plaintiff” or

“Walp’) to the Report and Recommendation of Magistrate Judge George J. Liragartling

Plaintiff's request for judicial review ofDefendant Commissioner of the Social Security

Administration's (Defendant” or “Commissioner”) denial bisapplications foDisability Insurance
Benefits (“DIB”) and Supplemental Security Income (“SSI”) under Titles 1l a&d of the Social
Security Act. (Doc. No.17.) For the reasons that followaintiff's Objections areoverruled the
Report& Recommendidon (“R&R”) is acceptedand the Commissioner's decisiomirmed
l. Background

In October 2014Plaintiff filed his applications foDIB and SS|, alleging a disability onset
date ofJune 30, 2014(Doc. No.10(Transcript [“Tr.”] ) at1l1) The applications were denied initially
and upon reconsideration, and Plaintiff requested a hearing before an adminisrativelge

(“ALJ"). (Id.) OnMay 17, 2017the ALJ conducted a hearing at which Plaintiff was representeq

! Andrew Saul is now the Commissioner of Social Security and isratically substituted as a party pursuant to Fed.
Civ. P. 25(d).
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counseland testified.(ld.) A vocational expert (“VE”) also testified(ld.) On June 16, 2017, theg
ALJ found Plaintiff was not disabledl'r; 11-26) The Appeals Council declined to review the ALJ
decision, and the ALJ's decision became the Commissioner's final deddaintiff seeks judicial
review pursuant to 42 U.S.C. 88 405(g) and 1383(c). (Doc. No. 1.)

The case was referred to thmgistrateJudge pursuant to 28 U.S.C. § 636 and Local R
72.2(b)(1) for aReport andRecommendation. The R & R concludes ttiet ALJ’s decisionis
supported by substantial evidence and recommends that the deciafimioed (Doc. No0.16.)

Plaintiff raisesone dojectionto the R & R i.e.,that the Magistrate Judge failed to “reconcil
[a] logical inconsistency” between thd Xs finding of marked limitations in the area of interactin
with others in his analysis of Listing 12.08, and moderate limitations in thasimreis Residual
Functional Capacity (“RFC”) analysi@oc. No.17.) The Court has conductedla novareviewof
the issues raised in Plaintiff's Objections.

Il. Analysis

A. Standard of Review

Under 28 U.S.C. § 636(b)(1), “[a] judge of the court shall male aovodetermination of
those portions of the report or specified proposed findings or recommendations to whidbrolgeq
made.” 28 U.S.C. 8§ 636(b)(1)(C3ee Powell v. United State87 F.3d 1499 (Table), 1994 WL
532926 at *1 (6th Cir. Sept. 30, 1994) (“Amgport and recommendation by a magistrate judge t
is dispositive of a claim or defense of a party shall be subjele tmvareview by the district court
in light of specific objections filed by any party.”) (citations omittédty, v. Kelly, 2015 WL 8816216

at *2 (N.D. Ohio Sept. 11, 2015) (citiiRpwell, 1994 WL 532926 at *1)See alsd-ed. R. Civ. P.
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72(b)(3).“A judge of the court may accept, reject, or modify, in whole or in part, the findings or

)

recommendations made by the magistrate jtidg8.U.S.C. 8636(b)(1).

Under the Social Security Act, a disability renders the claimant unable tgesingaubstantial
gainful activity because of a medically determinable physical or mental impairraéoathresult in
death or that can last at least tveelmonths. 42 U.S.C. § 423(d)(1)(A); 20 C.F.R. § 404.1505(a).
The impairment must prevent the claimant from doing the claimant's previousasoslell as any
other work which exists in significant numbers in the region where the individual livesereral
regions of the country. 42 U.S.C. § 423(d)(2)(A). Consideration of disability clallow$ a five-
step review process20 C.F.R. § 404.1520.

The Court's review of the Commissioner's decision to deny benefits is limitetetanching
whether tie ALJ applied the correct legal standards and whether the findings are supported b
substantial evidence. 42 U.S.C. 8§ 405(g). “Substantial evidence is ‘more than a séiatiitlence
but less than a preponderance; it is such relevant evidence as a reasonable miadcepghds

adequate to support a conclusiomMtGlothin v. Comm'r of Soc. Se299 Fed. Appx. 516, 521 (6th

2Under this five step review, the claimant must first demoresthatt she is not currently engaged in “substantiaifgiai
activity” at the time of the disability application. 20 C.F.R. 8§ 404.1528()416.920(b). Second, the claimant must
show that she suffers from a “severe impairment” in order toawaa finding of disability. 20 C.F.R. §8§ 404.1520(c
and 416.92@). A “severe impairment” is one that “significantly limits . . . phgsior mental ability to do basic work
activities.” Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 1990Third, if the claimant is not performing substantial
gainful activity, has asevere impairment that is expected to last for at least twelvéhmoand the impairment, or
combination of impairments, meets or medically equals a requatingliunder 20 CFR Part 404, Subpart P, Appendix
1, the claimant is presumed to be disabled regardless of age, educatiok expesienceSee20 C.F.R. 88 404.1520(d)
and 416.920(d) Before considering step four, the ALJ must determine the claimaniceiaé$unctional capacity; i.e.,
the claimant’s ability to do physical and mental work activitieseoaustained basis despite limitations from his/her
impairments. 20 C.F.R. 8§ 404.1520(e) and 416.930(e). At the fourthfdtepclaimant’s impairment or combination
of impairments does not prevent her from doing her past relevant theriglamant is not disabled. 20 C.F.R. 8§
404.1520(e)f) and 416.920(eff). For the fifth and final step, even if the claimant’s impairmergsdprevent her from
doing her past relevant work, if other work exists in the national ecotftahyhe claimant can derm, the claimant is
not disabled. 20 C.F.R. 8§ 404.1520(g), 404.1560(c), and 416.93e@hbbot 905 F.2d at 923.
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Cir. 2008) (quotindgrogers v. Comm'r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007) (internal citatign
omitted)).

If substantibevidence supports the Commissioner's finding that the claimant is not disabled,
that finding must be affirmed even if the reviewing court would decide the mdtezedtly. Cutlip
v. Sec'y of Health & Human Sery25 F.3d 284, 286 (6th Cir. 1994)t&tion omitted).A reviewing
court is not permitted to resolve conflicts in evidence or to decide questions oflityedaiss v.
McMahon 499 F.3d 506, 509 (6th Cir. 2007) (citation omitted). Moreover, the Commissioner's
decision must be affirmed even if substantial evidence also exists in the t@support a finding
of disability. Felisky v. Bower35 F.3d 1027, 1035 (6th Cir. 1994) (citiMgllen v. Bowen800 F.2d
535, 545 (6th Cir. 1986)).
B. Plaintiff's Objection to the R&R 3

In his sole Objeton, Plaintiff argueshatthe Magistrate Judge failed to adequately addregs a
“logical inconsistency” in the ALJ’s findings regarding Plaintiff's abiltty interact with others.
(Doc. No. 17.) Specifically, Plaintiff notes that, while the ALJ assessed marked limitations in this
area in the context of evaluating whether Plaintiff met or equaled Lis?i®9$1the ALJ proceeded
to assess a Residual Functional Capacity (“RFC”) that imposed only “overaBrae limitations
in social functioning (Id.) Plaintiff argueghatthis error is not harmless because “[i]f a marked
limitation in interaction would have translated to a residual functional capacitg fateraction with
others, then no jobs would exist for such an individual to perform, per the vocational exipeoingst]

at hearing.” Id. at 2.)

3 The Magistrate Judge's thorough recitation of the medical and opiniceneeicheed not be repeated and is incorporated
herein.




Here, at step two, the ALJ founkat Plaintiff suffered from the severe mental impairments
of “conduct disorder/intermittent explosive disorder/impulse control disond@idepression/bipolar
disorder.” (Tr. 14.) At step three, the AlolindthatPlaintiff did notmeet or equal the requirementg
of Listing 12.08. (Tr. 14-15.) In relevant part, the ALJ concluded as follows:

The severity of theclaimant's mental impairments, considered singly and in
combination, do not meet or medically equal the criterigstihgs 12.04 and 12.08.

In making this finding, the undersigned has considered whether the "par&jraph
criteria are satisfied. To ssfy the "paragraph B" criteria, the mental impairments
must result in at least one extreme or two marked limitations in a broad area of
functioning which are: understanding, remembering, or applying information;
interacting with others; concentrating, pstieg, or maintaining pace; or adapting or
managing themselves. A marked limitation means functioning in this area
independentlyappropriately, effectively, and on a sustained basis is seriouslydimite
An extreme limitation is the inability to functoindependently, appropriately or
effectively, on a sustained basis.

*k%k

In interacting with others, the claimant has marked limitations The claimant

testified that he has significant impulse control and anger issues, and hehas be

jail for incidents such as fighting with two police officers and fighting with a customer

at a past job (hearing testimonylhe undersigned concludes that he has marked

limitations in social functioning based on these issues, but finds that he can
nevertheless work in a job with occasional and superficial interaction wit co-
workers, and no contact with the public, as discussed in greater detail below

(Tr. 1415) (emphasis added).

At step four, the ALJ proceeded to consider the hearing testimony, meddahej ad
opinion evidence regarding Plaintiff's physical and mental limitations. (T1916 The ALJ
acknowledged Plaintiff's statements that he could not work because of “extree® and an
inability to work well with others (Tr. 16.) In addition, the IAJ noted Plaintiff’'s history of

incarcerations for disorderly conduct and assault. (Tr. 16, 18.) ALh¢hen discussed the medical

evidence regarding Plaintiff's mental impairmentsluding a psychiatric hospitalization in 201%




and counseling sessions in 2016. (Tr. 18.) While recognizing Plaintiff's complaiatgyef and
impulse control issues, the Aldbted that Plaintiff had a “limited treatment history” anitlad
“reported mostly mild symptoms to treating sources . . . without evidence of hailocsatelusions,
obsessions, compulsions, cognitive disorder, current suicidal/homicidal ideationgepisetious
issues.* (Tr. 18, 19.)
With regard to the opinion evidence, the ALJ accorded “significant weight” to the opin
of state agency wewing psychologistDrs. Tangeman and Goldsmitfinding:
As for the opinion evidence, significant weight is given to the State agency
psychological consultants' mental assessments, who assigned the claithant w
moderate level mental limitations, sual occasional and superficial interpersonal
contact in a low stress work environment (Exhibit 3A; 4A; 7A; 8A). These opinions
are generally consistent with the above residual functional capacity, laasatble
claimant's medical records and limited mental health treatment history. Additionally,
the DDS consultants thoroughly reviewed the medical record and they are experts
regarding Social Security Disability evaluation.
(Tr. 19.) The ALJ included the following mental limitations in the RACT}he claimant . . . [is]

limited to the performance of simple, routine, and repetitive tasks; occasiothasugerficial

interaction with ceworkers, with superficial defined as no tasks involving arbitration, negotiat

4 Plaintiff does not argue that the ALJ's findings on these issuamaseipported by substantial evidence and, thus, t
Court deems this argument waived.

5In January 2015tate agency psychologBt. Tangemarompleted a Psychiatric Review Technique (“PRT"), in whig|
he concluded Plaintiff did not meet or equal the requirements ond i&2.08. (Tr. 96.) As part of this analysis, Dr|
Tangeman found Plaintiff had moderate difficulties in maintainingas@mctioning. (d.) Dr. Tangeman also assesse
Plaintiff's Mental RFC. (Tr. 99.01.) As part of this assessment, Dr. Tangeman found Plaintiffnadsedly limited in
his ability to interact appropriately with the general public, and moelgrimited in his abilities tq1) get along with
coworkers an@2) accept instructions and respond appropriately to criticism from sgpesviTr. 100.) Dr. Tangeman
concluded Plaintiftould “relate appropriately as needed in everyday circumstances. He can relagpenficial level
with minimal public contact.” (Tr. 101.) In September 2015, state ggeychologist Dr. Goldsmith also found Plaintiff
did not meet or equal the requirements of Listing 12.08. (Tr-1B30) In assessing Plaintiff’'s Mental RFDy¥.
Goldsmithfound Plaintiff had moderate limitations in interacting with the pubbteyarkers, and supervisors. (Tr. 135.
He concludedPlaintiff was “limited to occasional and superficial interpersonal contéid.)
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confrontation, directing the work of others, persuading others, or being responsib&edafdty and
welfare of others; no contact with the public; and limited to simple aneleked decisions.” (Tr. 16.)

Plaintiff argues remand is required because the ALJ’s decision is ingeamall logcally
inconsistent as to the degree of limitation in the aresail functioning.The Court disagrees. At
step three, the ALJ found Plaintiff had marked limitations in his ability to inten#éitiothersbased
on his impulse control and anger issues but expressly noted that, for purposes of ,tRéaRIEE
“can nevertheless work in a job with occasional and superficial interactiortewtiorkers, and no
contact with the public.” (Tr. 15.) The ALJ then proceeded to include these limitatitres RFC.
(Tr. 16.) As both the Magistrate Judge and ALJ correctly note, these limitateoosresistent with
the opinion of Dr. Tangeman, who found Plaintiff had marked limitations in his ability te tela
the general public but only moderate limitations in his abilities to get along witodersand
supervisors (Tr. 100) Dr. Goldsmith also concluded Plaintiff had moderate limitationgis
abilities to relate tahe others finding hecould “relateon a superficial level with minimal public
contact” and “is limited to occasional and superficial interpersonal contétt.”135.) Moreover,
in his RFC analysis, the ALJ explained his reasoning for not imposmrg restrictive mental
limitations, noting Plaintiff's “limited treatment history,” improvement with therapy and medication
and generally mild reported symptofns.

In light of the above, the Couatgrees with the Magistrate Judge ttit ALJ’s decision is
not logically inconsistent regardirige issue oPlaintiff's degree of limitation irsocial functioning

The ALJ accorded Plaintiff the benefit of imposing marked limitations in his abilityeoact with

8 Notably, Plaintiff does not direct this Court’s attention to any medicatsapinion that concludes either that Plaintiff
met or equaled the requirements of Listing 12.08, or that additional If¥t€asocial limitations are warranted.
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the general public, and adequately explained his reasoning for otherwise imposiegteo
limitations in social functioning. Accordingly, Plaintiff's Objection is without merit and overruled.
II. Conclusion

For all of the foregoing reasons, Plaintiff's Objectioroi®erruled The Courtaccepts the
Magistrate Judge’s Report and Recoemdation, and the Commissioner’s decisicaffismed

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: August 14, 2019 U. S. DISTRICT JUDGE

" In his Objection, Plaintiff does not argtieat remand is required because the ALJ failed to include more restrigti
limitations relating to his ability to interact with supervisors. Therefibre Court deems this argument waived.
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