Howe et al v. City of Akron

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CASE NO. 5:06 CV 2779
WILLIAM HOWE, et al.,
Plaintiffs, JUDGE JOHN R. ADAMS

V. ORDER

CITY OF AKRON, (Resolves Doc. 483)

Defendant.

On July 28, 2011, Plaintiffs rested their case in this bench matter. Plaimsiffsought

Doc. 484

the admission of Exhibit 208, a document containing back pay computations performed by

Bradley Carr The Court orally excluded the exhibit on two grounds. First, the production of the

exhibit was not consistent with Plaintiffs’ discovery obligations. Second, the Caontctuded
that the exhibit contained information that went beyond that appropriate for attegsv This
order will serve to supplement the Court’'s reasoning regarding the productiodnibft 208.
The exhibitis EXCLUDED.

l. Background

On January 28, 2011, this Court conducted a telephone status conference to discuss how

this matter would procedd retrial on damagesDuring that onference, Plaintiffs indicated that

they would likely alter their strategy frorhd intial trial and rely upon a newly named expert to

supporttheir claims for damages. This expeddavid Keley, was named for thérst time in

“Plaintiffs Supplemental Initial Disclosurgsa documentfiled on October 11, 2010, after this
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Court resolved pogtuidgment motions from the initial trial in this mattBuring the January 28,
2011 conferencethe Court strongly indicated that if Plaintiffs were inclined to essentially start
discovery anew, then it was likely that the maw®uld be certified for an interlocutory appeal
as the Court was not inclined to allow a full year of discoverthersoleissueof damages.On
February 22, 201 IPlaintiffs filed their position statement in this matter regarding retrial. In that
statementPlaintiffs asserted as follows:

Plaintiffs have decided to proceed with the damages trial without using an expert

witness on the individual damages, relying on existing evidence, updated pay

records, pension adjustments, &ldintiffs’ own testimony
Doc. 323 at 2 (emphasis added). Thus, it is apparent that Plaintiffs asserted thatullderyotv
rely upon an egert in an effort to avoid this matter being sent to the Sixth Circuit prior to retrial.
The Courtthenput on its trial order on April 5, 2011. Based upon the above representiaéon,
schedule chosen by the Court did not incorporate any timeline for the disclosure of exmest
or expert discovery. In essendbe Court truncated the period of discovery, allowing roughly
ninety (90) days because Plaintiffs indicated that no experts would be utilized.

Despite tle abovequotedrepresentationit is clear from Plaintiffs’ depositions thateth
never intended to rely upon thewn testimonyo establish damaged his choice of strategy is
particularly troubling given not only the aboxepresentations to the Court and opposing
counsel, but also the history of this litigation. Plaintiffs attempted to engage in sirotlas ta
during the original trial of this matter when they sought to introduce exsirntsay through
Bradley Carr and Gregory Snyder. In excluding that evidence, the Court notdid\as:f

Plaintiffs Carr and Snyder will be strictly forbidden from testifying aboyt an

analysis performed by them, i.e., anything that the Court would deem at a later

date to be in that vein. They are not experts, and their testimony will leenexyr

limited. Specifically, their testimony will be limited to thatd they have relied
upon in making their data extrapolations.



In addition, plaintiff Carr's lieutenant summaries and the updated captain
summaries of the data will be excluded and not considered by the jury because of
their untimely production, whit occurred after the Final Pretrial held on
November 18, 2008.

Doc. 189 at 2.

For the purposes of retrial, through the latter half of May 2011 and the first half of June
2011, each Plaintiff was deposed. Those depositions reveal that Plaintiffagaareelying
upon calculations performed by Gregory Snydér fact, nearly every Plaintiff conceded that
Gregory Snyder was solely responsifide the damage calculations and that no Plaintiff had
engaged in his/her own independent calculation of damages.

Throughout each deposition, Akron’s counsel attacked the validity of Snyder’s
calculations. Counsel attempted to demonstrate that Snyder's chosen methodféngg
Plaintiffs’ damages.In fact, several Plaintiffs conceded that certain portions ofi&ts/formula
had the effect of inflating their damages. In particular, Plaintiff Bradley &bmitted during his
deposition that Snyder’s formula had overstated his damages.

The Court notes that beyond the challenges raised during Plaintiffs’ depgsitiens
Court had the opportunity to review Snyder’s computations. Those computations weredinclude
in Plaintiffs’ trial exhibits, along with being introduced at many of the depositioksis
abundantly clear from those exhibits that Snyder had performed theoivarkexpert witness.
Snyder had attempted to calculate front pay and pension loss and even attemyterptwate
mortality tables and life expectancy tables into his calculatidsyder’s calculations ranged
into the millions in total damage Snyder attempted to not only calculate the percentage

increases he would receive, but also attempted to add “terminal pay” to the awapgleattiaa

percentage increase to that amount as well. In addition, without any spaiciggtr Snyder



attemped to calculate his additional “pension loss” that allegedly flowed from his payg
calculations. Snyder was unable to explain why he chose the life expectaechdaldilized,
but admitted he was unaware of the table used by his pensionS3ayderfurther admitted that
he made no adjustments for health conditions when using hisheslén life expectancy table.
Snyder’s deposition makes clear that his chosen formula required specializdddgew he
purported methodology is far beyond the knowledge of a layperson and would require
specialized knowledge or expertise to correctly utilidayder’'s deposition also made clear that
he lacked the expertise to utilize his own formulMoreover, no expert report was produced as
would be required under Fed.R. Civ.P. 26, and Plaintiffs never sought leave to amend the Court’s
scheduling order to allow a period for expert discovery.

1. Trial Proceedings

As noted above, all 23 Plaintiffs were deposed prior to retrial in this mageery
Plaintiff testified to relying upon Snyder’s calculations. Moreover, nearly every Plaintiff
asserted that he or she had never conducted his or her own independent calcidatienser,
upon trial beginning, it became clear that Plaintiffs had abandoned Sngdledsatonsin favor
of calculations performed by Bradley Carr. The Court also learned thé& Calculations were
provided to Akron for the first time on June 17, 2011, the final day of discovery in this matter.
In an effort to remedy any prejudice to Akrasulting from this untimelgisclosure, the Court
ordered Carr to be deposed during the first day of trial in lieu of goingafdrwith witness
testimony That same day, the Court entered an order compelling the deposition and explaining
in a preliminarymanner the facts that gave rise to the need for the deposition.

On July 27, 2011, the Court conducted a voir dire of Carr to further develogsthes

surrounding his formula and Plaintiffs’ choice to change to the use of that fori@ala’'s voir



dire reveals several facts that compel the Court to conclude that Plaintiffs made &momsei
choice to change their trial strategy after all 23 of them had been deposed. TheaesCour
compelled to reach this conclusion for several reasons.

First, Carr adhitted under questioning from the Court that he performed his alternative
calculations onlyafter his deposition. In fact, Carr admitted that the questions asked by Akron
during the deposition prompted a need for him to do an alternative calculatioraitept to
justify the prior calculations performed by Snyder. Carr, however, testifedeither he nor
any of the Plaintiffs intended on using this new formula prior to July 7,.28p&cifically, Carr
contends that this Court’s order promoting Plaintiffs required a change in meitppdolhe
Court cannot accept this proffered reason in light of the known facts.

This Court previously described the two methods for calculating damagesdublze
Plaintiffs.

Method A’s formula involves the followingPlaintiffs compute the average salary

of all Lieutenants or Captains promoted off of the prior examination. A Pfaintif

that was a Lieutenant candidate then would compare his actual salary for a

particular year with the average salary for others promooea the examination.

This method appears to represent an effort to simplistically compare Plaintiffs

with promoted firefighters.

Method B’s formula involves the following. Plaintiffs lay out their salary by

paycheck for the period of time that the Cobes held governs back pay.

Plaintiffs thenincorporate step increases into each paycheck at the appropriate

time. In other words, for year one, Plaintiffs incorporate the roughly 4%adser

they would have received upon promotion, and at year two aed, tRtaintiffs

similarly incorporate further increase
Doc. 448 at 1-2.Snyder created Method A. Carr created Method B.

As this Court previously explained, Snyder’'s formula became unworkable when this

Court ordered that back pay would commence on April 5, 2007. Doc. 448.afTBe use of

Snyder’s formula was dependent upon the ability to compare Plaintiffs witiglitexfs that were



promoted in 2005. As this Court found that back pay would not stretch back to 2005, Snyder’s
formula would dramatically overstate the back pay under the law of this case. hAdhgsic
Court gave its preliminary view that “[a]Js the use of [Snyder's formula] dmdgame
problematic on July 13, 2011, it somewhat explains the shift by Plaintiffs.” Doc. 448 at 3.
Unfortunately, the Court’s preliminary views were in error. Carr’s voir dire nthela that it

was not the Court’s order altering the date of back pay that caused the shift in nogfiesdol
Instead, Carr swore under oath that the promotion of Plaintiffs required them ridoaba
Snyder’s formula.

As detailed above, Snyder’s formula for back pay involved comparing Plairatiffsal
pay with the average pay of firefighters that were promoted in May of 2005.Céhi$ ordered
Plaintiffs to be promoted in 2011. There is no question that the promotions eliminateddhe nee
to calculate front pay. In fact, Carr admitted that he had to edit his spresdsheliminate
front pay calculations. However, there is absolutely no legal rationale to supp@tgumen
that Snyder'dack paymethodology was altered by the order of promotion. As such, the Court
cannot accept the reason proffered by Plaintiffs for altering their darakoggations.

The Court has also fully considered whether it is conceivable that Carr misspoke and
meant that the change in methodology occuwéeén the Court established the date back pay
would commence. However, Plaintiffs’ witness list for this retrial was filedr to the Court
order that establishatie dateback paywould commene Accordingly, it cannot be argued that
the date that back pay would commence caused the shift in methodologies.

As the proffered reason for altering methodologies, Plaintiffs’ promotions, hasisdrba
fact, it must be rejected. In the Court’'sew, that leaves but one alternative: Plaintiffs made a

strategic trial decision to alter their damage theory after every iiepom this matter was



completed. In other words, Plaintiffs engaged in a classieabdiswitch maneuver. Plaintiffs
baited Akron into conducting discovery on Snyder’s calculations. Then, without warning or
notice, Plaintiffs switched their method for computing damages. To effectuatsvihich,
Plaintiffs provided a 48¢pagedocument containing this new methodology to Defendants on the
day discovery closed. No explanation accompanied this document. The next occasion that
Akron saw a similar document occurred when trial exhibits were exchanged on July 15, 2011.
The Court acknowledges that Plaintiffs filed their initiah#xt list on July 13, 2001. That
exhibit list included Exhibits 149 and 150 that were labeled “Carr DocumeRt®motional
Wage Loss.” That list, however, diabt include Exhibit 208. f#n the exchange of trial
exhibits did not reveal that Plaintiffead switched their methodologylf Plaintiffs are to be
believed, a Court order from either July 7 (promotion order) or July 13 (back pay
commencement order) required a shift in methodologies. However, Plaintifisaducel trial
exhibits fromboth Carr and Snyder. As a resultwhen trial began in this matter, Akraill
had no way of eveknowingPlaintiffs’ chosen methodology, let alone an opportunity to conduct
discovery on that methodology. If Plaintiffs had made a genuine decision to alter the
methodologies based upon a Court order, it strikes the Court as quite odd that they would stil
mark as exhibits the computations done under the methodology they were forced to abandon.
These facts again compel rejeatof any argument that Plaintiffhands were forced by the
Court and that they had no choice but to change their methodology on the eve of trial.

Plaintiffs argue thatho prejudice accrued to Defendants based upon the untimely
production of these documents and their unannounced shiftethodologies. In support,

Plaintiffs rely uponJordan v. City of Clevelandi64 F.3d 584 (6th Cir. 2006). lwordan the



Sixth Circuit concluded that sanctioning Jordan for fmampliance with Fed.R. Civ.P. 26 was
improper under the facts of that case. The Court noted in a footnote as follows:

Such inappropriateness is underscored by the facts that Cleveland had all the

information relevant to the computation of damages in its possession, that it made

no opportunity to confer with Jordan to access any damages information before

bringing its motion in limine and that it had a full oppaity during Jordars

deposition to question him about damages.

Id.. at 601 n.22 (citation omitted). RelianceJumdanis misplaced. In stark contrast to the facts
of Jordan Akron did not have all of the information relevant to Plaintiffs’ computation of
damages at the time of the depositions in this mattefact, Akron solely had information in its
possession that ultimately turned out to be useless. Countless hours were spent tiorgeposi
examining Plaintiffs about Snyder’'s calculations and their propriety. ryEgge of those
guestions lost all value when Plaintiffs chose to alter their theory of damadgs@vide no
notice of that choice.

Beyond all the \asted time and expense caused by Plaintiffs’ shift in theory, it has
become apparent that allowing the deposition of Carr during this retrial did nettselleviate
prejudice to Akron. As noted above, nearly every Plaintiff denied duringdbpuwsitons that
he or she had engagedainy independent calculation of his or her own damages. Instead, nearly
all Plaintiffs testified that had relied entirely on Snyder to calculate their damages.arkn st
contrast, during this retrial and after this Court indicated its initial thoughtfie propriety of
relying upon Carr, many Plaintiffs testified that they had in fact done theircaculations in
order to verify Carr’scalculations. As a result, although Akron was permitted a discovery
deposition for Carr to inquire about his formula, Akron was deprived of its ability to depose the

remaining 22 Plaintiffs and fully inquire about the calculations purportedly done lby eac

individual Plaintiff. In addition, the Court finds much of this testimony to lac&dibility.



Plaintiff Bruce Clough candidly admitted during his testimony that he viewgde$and Carr as
his expert. While certainly not dispositive in dagal sense, Clough’s statement sheds light on
the facts surrounding this matter. As Plafstibdmitted during their depositions to wholly
relying on Snyderand Clough admitted to viewing both Snyder and Cadeafactoexperts, it

is difficult to believe that Plaintiffs engaged in any form of independent ctitmda-- despite
their represefations duringtrial testimony' Further, from the Court’s perspective, more and
more Plaintiffs testified to performing their own calculati@mdy after this Court expressed its
initial views about Carr’s calculations and Exhibit 208.

Throughout hese retrial proceedings, Plaintiffs’ damages have been a moving target.
Some of the movement was no doubt caused by the Court’s order of promstion an event
eliminated front pay. However, every other shift in damages is attributabtéido ar naction
by Plaintiffs.  Without legal justification, Plaintiffs shifted their entire methodoldgy
calculating damages. Even if this Court were to somehow excuse that fact, thengmiaring
discovery issues compel the exclusion of Exhibit 208.

As detailed above, the calculations were first provided on the final day of digcove
However, it is not as though that same document moved forward and became a trial exhibit
Instead, that document was further altered before trial began. The Court dgaowladges
that front pay was removed based upon a Court order. However, other corrections were made
when errors were discovered. As a result, Akron has not known the final numbers claimed a
damages by some Plaintiffs until as late as the Sunday libferelonday trial beganin large
part, this late disclosure mimics the late and untimely disclosures that occumiregltte initial

trial of this matter that led to the exclusion of evidence offered by Carr. Themdw, Carr

! As described above, Plaintiffs similarly relied on Carr and Snydesefgain statistical analyses during the initial
trial of this matter. Then, like now, the remaining Plaintiffseck upon thosenalyse without performing any
analyss of their own.



provided updated doowents for the first time after a final pretrial. In that regard, Plaintiffe hav
demonstrated a pattern of conduct that involves updating vital exhibits all the wayhepdiate
of trial. Whether this is a strategic choice or simply poor trial praparat is improper and
prejudicial. Such conduct leaves Akron with no opportunity to meaningfully revielv an
challenge the propriety of Plaintiffs’ trial exhibits. Consistent with the Coortier before the
first trial of this matter, discovery tha not turned over in a timely matter must be excluded.

A portion of Plaintiffs’ opposition also appears to suggest that their discobesgs are
justified because Akron engaged in a similar pattern of untimely disclosure. In tsuppor
Plaintiffs discussat length Akron’s failure to timely provide damage calculations performed by
its witness, Mark McLeod. If and when necessary, the Court will resolve thesablifity of
any documents offered that were produced by McLeod. What is abundantly clearehasvev
that Plaintiffs cannot justify their discovery abuses by pointing to alihys@&ron. Even if this
Court were to conclude in this order that Akron abused the discovery process, it would not
somehow lessen the abuses engaged in by Plaintiffs. [&th to this litigation had an
independent obligation to engage in the discovery process in this matter in confowrtartbe
Civil Rules and Court orders. It is abundantly clear that Plaintiffs failedulfdl their
obligation.

Given the untimely dclosure of Carr's computations, the constant editing of those
computations all the way through the eve of ttiad fact thathis conduct is remarkably similar
to conduct that led to the exclusion of evidence before the first trial, and thesGiodirhg that
Plaintiffs’ shift in methodologies was not supported by any legitimate reasan,sC

computations must be excluded. To the extent necessary, the Court relies upon Fed.R. Civ.P. 37,
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excluding the evidence as a discovery sanction, and its own inlzerdatrity to exclude this
evidence as a sanction for Plaintiffs’ conduct.

Fed.R. Civ.P. 37(b)(2) allows this Couiot prohibit a party from “introducing designated
matters into evidence” when they have failed to comply with discovery orders. dinisoGite
clearly ordered Plaintiffs to disclose their theory of damages durindishevery period in this
matter. Instead, Plaintiffs introduced a theory and abandoned that theory at the close of
discovery. As a result, Plaintiffs evaded any discovery depositions on their teag) of
damages. Moreover, as this matter was set for retrial on damages only,f®lewatifed being
deposed on theole relevantssue that remained in this matter.

The Court considered lesser sanctions before excluding Carr's computationst, &3 fac
noted above, the Court attempted to alleviate the prejudice to Akron by allowing Carr to be
deposed at the onset of this retrial. However, as retrial progressed, it becamkidaaras
not only prejudiced by an inability to depose Carr. With eBEintiff's testimony, it has
become clear that Plaintiffs not only changed their methodology, but that mamyffSlaieged
that they calculatel their own damagetor the first time during the week of trialAs a result,
Akron was placed in a position of having deposition testimony in which Plaintiffs admitted to
not calculating their damages and now having trial testimony thataimatically different?

Thus, Plaintiffs’ discovery abuses prevented any meaningful trial preparagioAkion.
Accordingly, there can be no remedy short of exclusion that would alleviatere¢hedice to
Akron.

[1. Conclusion

2 As noted above, the Court has significant doubts that these inieparalculations were in fact performed at any
time prior to the Court expressing its doubts during trial about the adititigsof Carr’s testimony and exhibits.
Instead, the evidence suggests that Plaintiffs did nothing more thgedileerify the calculations of Carr.
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Exhibits 208 will not be considered by the Court in any manner. Furthermore, any
testimony given that it exclusively reliegpen that Exhibit will also not be considered in any
manner. Additionally, as the Court has concluded that Plaintiffs’ tactical decision toth#g
methodology eliminated any value in Akron’s retrial preparation, the Court nonstider
whether exclusin of theExhibit is a sufficient penalty to remedy the harm that flows from
Plaintiffs’ conduct.

On August 9, 2011, this Court ordered Plaintiffs to deposit $200,000 with the Court
registry based upon the Court’s prior oral statements about the likelihood thdtfeesiwould
be imposed. On August 12, 2011, Plaintiffs moved for reconsideration of that order. Doc. 483.
The motion is GRANTED IN PART. At this time, the Court will STAY its prior order.
Furthermore, the parties are placed on notice tiatCourt is contemplating an award of
attorney fees pursuant to 28 U.S.C. 81927 which provides as follows:

Any attorney or other person admitted to conduct cases in any court of thé Unite

States or any Territory thereof who so multiplies the proceedmgsy case

unreasonably and vexatiously may be required by the court to satisfy plgrsona

the excess costs, expenses, and attorneys' fees reasonably incurred because of

such conduct.

Each party may file a position statement on the propriety of suciwand by no later than

August 26, 2011.

IT IS SO ORDERED.

August 12, 2011 ¢/ Judge John R. Adams
Date JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT COURT
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