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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRIAN D. PATTERSON, et a] ) CASE NO. 5:08CV1300
)
PLAINTIFFS, ) JUDGESARA LIOI
)
VS. )
)
CITY OF AKRON, et al., ) MEMORANDUM OPINION
) AND ORDER
)
DEFENDANTS. )
)

Before the Court is defendants’ motion for summary judgment (Doc. No. 89),
plaintiff's brief in opposition (Doc. Nos. 93, 95),fdadants’ reply (Doc. No. 96), and plaintiff's
sur-reply, filed with leave of @urt (Doc. No. 98). For the reasons discussed below, the motion is
GRANTED.

. FACTUAL AND PROCEDURAL BACKGROUND

On May 28, 2008, Brian Patterson (“Briarénd Derek Patterson (“Derek”), who
are brothers, filed a complaintaigst the City of Akron, Ohio {he City”) and several of its
police officers asserting claims ekcessive force, failure toain, and failure to supervise under
42 U.S.C. § 1983, a conspiracy claim under 42 U.S.C. § 1985, and state law claims of intentional
infliction of emotional distresand negligent trainingupervision, and retéon. (Doc. No. 1.)

The Court fully set forth the facts untieng the complaint in a Memorandum

Opinion and Order ruling on defendants’ motfon summary judgment on the issue of qualified

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohndce/5:2008cv01300/151363/
http://docs.justia.com/cases/federal/district-courts/ohio/ohndce/5:2008cv01300/151363/99/
http://dockets.justia.com/

immunity. (Doc. No. 66.) This ruling was affirmenh appeal “upon the ampon of the district
court.” (Doc. No. 72.) Facts suffemt to place the instant ruling in context are set forth below.
On Memorial Day weekend in 2006, Brian and Derek, who both live in Florida,
were visiting their parents in the Akron area. @ay 27, 2006, they separately went with friends
to a bar on West Exchange Street near South Beet. As people left the bar around 2:15 a.m.
on May 28, 2006, they congregatedtba sidewalks outside the bar. Accounts of the number of
people vary, but it seems likely frotine evidence that there war®re than a hundred people.
Brian was leaning againstpolice cruiser parked indnt of the bar. Defendant
Timothy Givens (“Givens”), an Akron police offr, approached and told Brian not to lean on
the cruiser. Brian complied, but shortly thereafteegan leaning on the car again. Givens came
back and told Brian to leave the scene or he evbel arrested. Brian did not leave, stating that
he was not doing anything wrong. Givens, assibiedefendant officers M. Rinn (“Rinn”) and
D. Bickett (“Bickett”), arrestedBrian. Accounts of the arrest diffeBrian claims that he quietly
allowed them to arrest him and handcuff hinmibd his back. The officers claim that he fought
them and, even after he was handcuffed, refusatide them to place him in the cruiser; this is
confirmed by the testimony of Brian's frds, Anthony Gary and Kara Monaghan, who
witnessed the arrest. While this was ocagri Derek became aware that Brian had been
handcuffed; he rushed over to inquire and askethlk to Brian, which the officers permitted.
Brian told Derek that he had done nothing wrangd did not know why heas being arrested.
According to the officers, by this timeyalling inebriated crowd was closing in.
Fearing trouble, they moved iBn to the middle of the street, followed by the crowd. Brian
claims two officers tried to “body slam” him and then turned him toward a third officer,

defendant K. Evans (“Evans”), who shot Brian in the chest with a taser. He fell to the ground and

2



was “drive stunned” with the taser in his back, left leg and buttocks, while another officer had his
knee on Brian’s head. People in the crowgdreto yell that it was police brutality.

When Derek observed Brian being taskd,“freaked out,” running toward the
officers ahead of a group of bystanders, integdio pull them off Brian. Before he reached
Brian, however, defendant officer P. Didyk (k") tackled him. Didyk and Bickett grabbed
Derek and tried to handcuff him. When Demesisted, despite clear commands, Didyk drive
stunned him on his thigh and buttocks; Derek dellhis face and was handcuffed. Derek claims
Bickett drive stunned him at least five more ésnonce on the back of the head, twice on the
back of the neck and twice on his left shoulddne officers claim that, during this struggle,
Brian broke free and kneed Bickett in the dhelsleanwhile, an unruly crowd was gathering and
yelling obscenities and “police brutalityThe officers then pepper sprayed the crowd.

Brian was charged with assault on a pobffcer, resisting arrgt, and disorderly
conduct; a grand jury indicted himrfassault on a police officer felony) and resisting arrest (a
misdemeanor). Derek was charged with disordedgduct, obstructingfficial business, and
resisting arrest. On September 16, 2006, Derekrezhta plea of “no contest” to disorderly
conduct and the remaining charges were drop@s January 16, 2007, represented by counsel,
Brian entered a plea of “no contest” to resistargest, in return for dismissal of the felony
charge of assaulting a police officer. During the plea proceeding, Brian agreed to waive all
claims against the City and its officers.

On August 26, 2009, this Courtled that all of Brian’s @ims must be dismissed
with prejudice because of hisragment to waive all his claims. This ruling was affirmed on

appeal. In the same order, theut ruled that there were facts in dispute with respect to whether



Derek’s arrest had been carried out witlcessive force. This precluded issuing summary
judgment on the question of qualified immuymnithis ruling, too, was affirmed on appeal.

Following the appeal, this Court set timatter for summary judgment briefing on
the merits and on thilonell claim against the City. This isé¢hmotion that is presently before
the Court and ripe for resolution.

II. DISCUSSION
A. Summary Judgment Standard

Under Fed. R. Civ. P. 56(a), when atmo for summary judgent is properly
made and supported, it shall beugted “if the movant shows thetere is no genuine dispute as
to any material fact and the movant isiged to judgment as a matter of law.”

An opposing party may not rely merebn allegations or denials in its own
pleading; rather, by affidaviter by materials in the readr the opposing party must set out
specific facts showing a genuinesue for trial. Fed. R. CivP. 56(c)(1). Affidavits or
declarations filed in support afr in opposition to a motion for summary judgment “must be
made on personal knowledge, set out facts tlmatidvbe admissible in evidence, and show that
the affiant or declarant is competent to testify on the matters stated.” Fed. R. Civ. P. 56(c)(4). A
movant is not required to file affidavits other similar materials igating a claim on which its
opponent bears the burden of proof, so longh&s movant relies upon the absence of the
essential element in the pleadings, depositianswers to interrogatories, and admissions on
file. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

In reviewing summary judgment motionsistiCourt must view the evidence in a
light most favorable to the non-moving partydetermine whether a genuine issue of material

fact exists.Adickes v. S.H. Kress & Ca398 U.S. 144, 157 (1970White v. Turfway Park

4



Racing Ass'n909 F.2d 941, 943-44 (6th Cir. 199y pliedly overruled on other grounds by
Salve Regina College v. Russdl®9 U.S. 225 (1991). A fact is “material” only if its resolution
will affect the outcome of the lawsuifnderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). Determination of whether a factual isssig'genuine” requiresconsideration of the
applicable evidentiary standards. Thus, in mastl cases the Court must decide “whether
reasonable jurors could find bypaeponderance of the evidence that the [non-moving party] is
entitled to a verdict[.]1d. at 252.

Summary judgment is apgpriate whenever the non-mag party fails to make a
showing sufficient to establish the existence oklement essential to that party’s case and on
which that party will bear #nburden of proof at triaCelotex 477 U.S. at 322. Moreover, “[t]he
trial court no longer has the duty to search the emBrord to establish that it is bereft of a
genuine issue of material facStreet v. J.C. Bradford & Cp886 F.2d 1472, 1479-80 (6th Cir.
1989) (citingFrito-Lay, Inc. v. Willoughby863 F.2d 1029, 1034 (D.C. Cir. 1988)). The non-
moving party is under an affirmative duty to point specific facts in theecord as it has been
established that create a gamaissue of material fadtulson v. City of Columbu801 F. Supp.

1, 4 (S.D. Ohio 1992). The non-movant must showentlban a scintilla of evidence to overcome
summary judgment; it is not enough for the moaving party to show that there is some
metaphysical doubt as to material fadds.
B. Analysis
1 Count One-- Monéll Claim Against the City
The City argues that it is entitled sommary judgmentn Derek’s Section 1983

Monell claim?

! Count One is also leveled at the individual defendants; they have not moved for syuagagnt.
5



A municipality is liable under 42 U.S.& 1983 only if the municipality itself
caused the constitothal deprivation.Monell v. Dep’t of Soc. Serys436 U.S. 658, 690-91
(1978). A municipality cannot be held liable facts of its employees solely on a theory of
respondeat superiodd. at 691. “[l]t is when execution ad government’s policy or custom,
whether made by its lawmakers or by those whosgsedr acts may fairly be said to represent
official policy, inflicts the injury that the govement as an entity is responsible under § 1983.”
Id. at 694. In other words, the “official policy stube ‘the moving force of the constitutional
violation’ in order to establish éhliability of a government body under § 19&lk Cnty. v.
Dodson 454 U.S. 312, 326 (1981) (quotiMpnell, 436 U.S. at 694).

“To prevail on a claim of mnicipal liability uncer section 1983, [plaintiff] must
establish: 1) that he was deprived of a constmatioight; 2) that the muaipality had a ‘policy’;
and 3) that the policy was ‘the moving det behind the constitional violation.” O'Brien v.
City of Grand Rapids23 F.3d 990, 1000 (6th Cir. 1994) (quotignell).

“There are at least four amues a plaintiff may take farove the existence of a
municipality’s illegal paicy or custom. The plaintiff can look to (1) the municipality’s legislative
enactments or official agency policies; (2) actidaken by officials wi final decision-making
authority; (3) a policy of inadpiate training or supesion; or (4) a custom of tolerance or
acquiescence of federal rights violation§tiomas v. City of Chattanooga98 F.3d 426, 429
(6th Cir. 2005) (citations omitted).

The City argues that, even assuming Dexak establish that he was deprived of a
constitutional right, he has failed to estdfligl) that a City rule, policy or custom was
responsible for that deprivation; (2) that theéyCias promulgated rulesr policies, or had a

custom of, directing its officers to unlawfullyse a taser on an arrestee who has been subdued
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and placed under control; (3) that a City pollogking official has possessed knowledge of any
history of unlawful use of tasemn subdued arrestees sufficienesiablish a custom; (4) that a
City official with final decision-making authority icted or authorized the actions of either of
the officers (Bickett and Didyk) who utilized the tesé this case; and/@b) that the City has
deliberately failed to respond “to repeated compdaat constitutional violations by its officers”
in their use of tasers on subdueckatees or that it ignored “feseeable consequences that could
result from the lack of instruction[.]Cherrington v. SkeeteB44 F.3d 631, 646 (6th Cir. 2003).
Defendants rely upon the affidavit of Sergeantidiel Yohe (Doc. No. 89, Ex. P), wherein he
clearly articulates the extensive and comprehertsareing officers receive in the use of tasers
and the assistance he gives Akron police supawis the oversight ofaser deployments on
suspects.

In opposition, plaintiff relies for the fitdime upon a theory afatification, under
which, “[i]f the authorzed policymakers approve a subordifatdecision and the basis for it,
their ratification would be chargeable to tihenicipality because their decision is finaCity of
St. Louis v. Praprotnik485 U.S. 112, 127 (1988). Plaintiff arguthat the City ratified its
employees’ unconstitutional acts “by failing reeaningfully investigate those acfs(Doc. No.

93 at 1098, citing-each v. Shelby Cnty. Sheri91 F.2d 1241, 1248 (6thir. 1985) (finding

county ratified employee’s unconstitutional act, i.e., failure to provide for medical needs of

2 The Court finds no specific assertion in the complairatfication in the form now argued by plaintiff. Rather,

the complaint alleges that the City, the police chief, and Schnee had “notice or constructive notice of persistent
patterns, policies, practices, and customs of the City Police Department and its officers, including Defendant
Officers, to deprive citizens of their right to be free fritva use of excessive force. & teliberate indifference ... to

the failure of their officers to use force which is reastmabnstitutes an official policy which was the moving force
behind the deprivation of Plaintiffs’ rights. By their iffdrence, these Defendantsplicitly authorized, approved,

and knowingly acquiesced in the unconstitutional conduct against Plaintiffs.” (Compl. 1 29.) The complaint further
alleges that the City, the police chief and Schnee “had poiice of the offending Officers’ propensity to engage in
unconstitutional conduct, but failed to sufficiently train thienproper use of force or to adequately supervise them

or discipline them for their misconduct.” (Compl. { 30.) There is no mention in the complaint of ratification in the
form of failure to meaningfully investigate the acts of the individual defendants.

7



paraplegic inmate, by not meaningfullyvestigating employee’s conducitarchese v. Lucas
758 F.2d 181, 188 (6th Cir. 1985) (finding meipality ratified sheriff's deputy’s
unconstitutional act, i.e., beating of an inmdte failing to meaningfully investigate act).)

Plaintiff argues that a ratification chai has two elements: (1) that a final
policymaker approved an investigation that (2) wasmadequate as to cditate a ratification of
the alleged constitutional vidlan. (Doc. No. 93 at 1099-1100, citiMyright v. City of Canton,
Ohio, 138 F. Supp. 2d 955, 966, 967 (N.D. Ohio 2001heme a judge of this court concluded
that “the investigation was not designedliscover what actually happened”) dRdsh v. City of
Mansfield 771 F. Supp. 2d 827 (N.D. Ohio 2011) (same).)

Plaintiff asserts that defengtaSchnee’s investadion of the officers’ use of force
“had the rubber stamp approval of Major @rdbilbride, the commanding officer, in ‘the
unbroken line of authority from the Chief Bblice downward through single subordinate at
each level of command ....” (Doc. No. 93 at 1180Under Ohio Revised Code § 737.12, the
chief of police is the final polianaker with regard to invaghtions that do not result in
disciplinary action.”"Wright, 138 F. Supp. 2d at 966. Since ther@s no discipliary action in
this case, plaintiff argues that Police Chief Maich’s approval of the investigation into the
matter constitutes municipal polieyd is a ratification of the uncditational use oforce by the
defendant officers.

Plaintiff further asserts that whetheGilbride rubber-stamped Schnee’s

investigation is, at the veryeast, a question of material fact. Plaintiff argues that the

3 Although this material is in quotation marks in plaingifirief, he does not supply a source for the quotation. He
seems to be asserting that, because Gilbride allegadiper stamped” an allegedly deficient investigation by
Schnee, that “ratification” travels uthe line of authority and is attributed to the chief of police, the final
policymaker. Gilbride is not a party to this action. Furtlleere is no allegation thaither Schnee or Matulavich
used any excessive force. Their sole involvement with respect kbahell claim was their role in the investigation
of the incident.



department’s own internal policy required tsatmeone other than Givens, who was involved in
the use of force, had to invesitg the incident; but it was Gine who took Derek’s statement on
the night in question, &chnee’s direction. A week later, alsbSchnee’s dir¢ion, Givens took
the statements of the three \talevho witnessed the incidennquiring not about the officers’
actions but only about the crowd. No membgthe general crowd was interview&dpr were
the other officers who came to the sc@decording to plaintiff,
Lt. Schnee simply accepted the written statements of Givens, Bickett,

Evans and Didyk, the officers who decidedntake use of their tasers. It was

required by the Department’s internal pglend crucial to an actual investigation

into whether the specific force used was necessary, to interview bystanders,

strangers to the events, who had a vi@wthe activities. Itwould have been

appropriate and helpful @sk the involved officers questions, to interrogate them,

not simply accept their written statementswould have been appropriate and

helpful to question the officers who ditt provide statements. Lt. Schnee did

none of this. It was not appropriate leelpful to permit Givens, who regularly

patrolled the bar distri¢b interview the three basalets (R. 51-10, Givens Depo.

pg. 35-36), all of whom werstationed outside of [the bar] where Bickett was

working that day.
(Doc. No. 93 at 1102.) Plaintiff concludes thainstruing these alleged “facts” in the light most
favorable to him, a reasonable jurguld find that the City ratifek the defendants’ use of a taser
on an incapacitated, unarmed individual posing meathto the officers oothers, by approving
an investigation “not designed to discover what [really] happenéd,”quotingRush 771 F.
Supp. 2d at 864.)

In reply, the City points out that plaifithas made assertions and arguments, but

has failed to cite to any Rule 56(c)-type evideircéhe record to support those assertions and

* One of Brian’s friends who witnessed the arrests, Anthony Gary, was interviewed and a tape of that interview is in
the recordSeeDoc. No. 39, Ex. E, Item 2, manually filed at Doc. No. 40.

® According to plaintiff's reading of the various Use Rfrce Reports, the followingfficers were on the scene:
Didyk, Bickett, Evans, Givens, Rinn, Kubasek, Burton, Rea, Enlehart, Donahue, Meech, and Uliman. (38c. No
at 1094, n. 6.)



arguments. In particular, according to defendguitsntiff has failed to produce any evidence to
establish a genuine issue of material fact wetspect to whether the investigation was designed
to discover the facts surroundingetluse of force. In any event, defendants argue, Schnee’s
affidavit supplies sufficient egtence that a thorough andeaningful investigation was
conducted, notwithstanding plaintifftisagreement with the outcome.

In his sur-reply brief, plaintiff arguethat defendants haveisstated the legal
standard for a federal ratification claim. Plainfiffther argues that “[fpm discrepancies in the
record and missing pieces in the investigatidaca finder can well corade that Lt. Schnee’s
investigation was not designed discover whether the usef force against [Derek] was
appropriate but rather to wash over the faet tihe officers may have used excessive force.”
(Doc. No. 98 at 1223.) Plaintiffsgerts that, contrarp defendants’ argument, Schnee did not
conduct the “entire investgion,” but directed Givens, who was/olved in the use of force, to
conduct important parts of theviestigation, namely, the intaews of Derek and, one week
later, of the three valet witnessdn other words, Givens conded four of the six interviews
done in the investigation. Plaintiff argues thatjnterviewing the valets, Givens “did not ask
guestions which would identify treubjects of the tasering or afk details as to what actions
preceded each use of force, whaactly the valet saw and heawnhere he was in relation to the
acts observed, the number of officers he sawarstheet and on the sidewalk and their location,
the number of police cars and location, the laratf any obstruction this view, and how they
were able to see the eventdd.(at 1224.) According to plairitj since Givens conducted the
interviews of the valets several days after the incident, he had plenty of time to plan the
interviews and his failure to question in detail “was not due to haste or the exigencies of the

moment.” (d.) Schnee did not interview the officers who used the force, but simply relied on
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their written reports. Schnee did not interviemy af the other officers who were on the scene,
purportedly because the events were “clearly rlesd” in the use of force reports of the
offending officers. However, according to plaifhtthere are discrepancies in the use of force
reports, and even in Schnee’s own investigatiymnte Plaintiff also argues that the security
camera footage, which Schnee dismissed asacong no useful information, actually shows
that the situation was under cortvath respect to bystanders. Schnee did not interview any of
the bystanders.

The Court is inclined to age with plaintiff that there are material factual disputes
as to the adequacy of thevestigation conducted by Schrfedlthough the &ctual scenario
underlying this case is not quite as dramati¢chasscenarios in the three cases relied upon by
plaintiff, Wright, suprg Rush suprg Phelps v. City of AkrgnNo. 5:04 CV 2490, 2006 WL
2945947 (N.D. Ohio Oct. 13, 2006), there are similarities and the cases do provide some
guidanceWright suggests that Schnee’s failure to condtetrviews of the officers at the scene,

coupled with her allowing Givens to conduct theerviews of both Derek and the three valet

¢ Although defendants argue that plaintiff has failed to produce Rule 56-type evidence to ssppssetiion that
he should prevail against the City on the basis of ratifinatir even to establish that there are material facts in
dispute with respect to this issue, the Court concludes that the sur-reply brief, althoughnggpigiwoint citations
to the record, does point generally to evidence this Gmanvs to be in the record. Although the Court would have
preferred pinpoint citations to the record and failurgitovide those suggests a lakan rigorous approach by
counsel, granting summary judgment becafdack of citations to a recordahthe Court knows exists would exalt
form over substance.

The Court finds it problematic th&chnee instructed Givens, who was involved in the use of force against
Brian, to conduct critical interviews. Obviously, he had derast in steering the interviews in a fashion that could
exonerate him and the other officers; whether or not he did so is a question of fact for the jury. Even though
defendants assert that it was permissible for him to do the interviews because he was only involvedci tlsed
on Brian, whose claims are no longerissue in the case, at the time thenviews were conducted no one could
have known that Brian would eventually be dismissed from any possible lawsuit. The Coanstdsraderned that
Schnee did not interview the other officers on the scene who had not been directly involved in the use of force.
Surely, to varying degrees, they observed what had transpired and might have been able to supply useful factual
input, especially with respect to what was happeninth Wystanders. It is not clear whether interviews of
bystanders themselves would have been helpful; but itsseedefy logic that no bystander was interviewed on the
night of the events in question, given the numbers of officers on the scene and given the officers’ consistent
insistence that their behavior was guided at leastrirbgahe threatening natei of the large crowd.
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witnesses, was questionable fr@am investigative standpoihtBoth Rus and Phelps suggest
that the investigation conducteég Schnee may have had so manyehkdhat a fact finder could
conclude that it was not a meaningful investign and that she had merely gone through the
motions so as to exonerate the officers.

That said, if, for the sake of argent, this Court were to conclutdeth that there

was a constitutional violatiorand that Lt. Schnee’s investigation of that violation was

" In Wright, another judge of this court denied defendants’ motions for summary judgment in a case against two
officers and a city wherein exegive force during an arrest was alleged. The plaint¥¥/iight, who suffered very

severe injuries, sought to hold the city liable on a theory that it had ratified an unconstitutional use of force by
failing to adequately investigate the officers’ conductWright, the record showed that the investigator (1) never
interviewed the emergency room doctor who had a nurse call the city police department after both seeing the extent
of Wright's severe injuries and hearing the officers involved change their stories upon his questioning, (2) never
inquired of the doctor as to the extent of Wright's injuries, and (3) never incagreéd the behavior of the two
accused officers. The investigation wasmcluded without knowledgthat the emergency room doctor insisted that

the police officers had given three different stories as to how Wright may have suffered his injuries and that the
emergency room doctor believed Wright had not bejemed as a result of a single takedown.

8 In Rush a civil rights action was brought against the City of Mansfield, Richland County, Ohio and various
officers following the execution of a nightte search warrant thatstdted in the death dhe plaintiffs’ decedent.
Another judge of this court denied the city’'s motion for summary judgment, concluding that “a reasonable jury
could find that the City of Mansfield ratified [Deta®] Bosko’'s unconstitutional actions by approving an
investigation ‘not designed to discover what actually happenBdsh 771 F. Supp. 2d at 864 (quotivégright, 138

F. Supp. 2d at 967). The judge noted that the investigating officer failed in the following respects: (1) he made no
determination as to whether the officer who had obtained the search warrant had relied appropriately upon
confidential informants; (2) he made no determination ashtether, under the circunasices, it was appropriate to

call a SWAT-type team to execute the nighttime warrant; (3) he determined that the residents knew it was the police
based on the testimony of two police officers outside the household, despite contrary testimohg fesidénts;

(4) he separately interviewed all of the residents idiately after the events, but did not separate the law
enforcement officials from each othafter the shooting; (5) he relied daw enforcement statements prepared
several days after the shooting, as opposed to interviewstdaomine what had occurred from the perspective of the
officers at the scene, notwithsiding his lack of knowledge as to whether attorneys had helped any of the officers
prepare these statements; (6) he toekakk-through with the officers and the officers’ attorneys during daylight to

see what had happened, but recorded no statements made by the officers during that wallatitrocmliid
remember no such statements; and (7) he concluded thatt@iiish had shot first atthgh officers testified during

the court proceedings that they had shot firsthédlgh the underlying facts and investigative errorRishare
significantly more egregious than in the instant c&eshdoes point to the inadequacy of an investigation that
clearly has holes that need to be filled.

° In Phelps the plaintiff alleged that his constitutional rights were violated when he was beaten and attacked by an
Akron police officer after his arrest on November 20, 2002 for possession of drug paraphernaliarefaonded

for summary judgment. They arguddter alia, that there could be no municipal liability based on a theory of
ratification. Plaintiff asserted that ratification could be found because the supervisor who conducted the
investigation, which exonerated the atieg officer, had a conflict of interebecause he was the officer’'s direct
supervisor. The court rejected that argument, but nonetheless found that summary judgment was precluded because,
relying onWright, the fact that the investigatjnofficer had “made no effort to contact anyone other than [the
arresting officer] demonstred a lack of any meaningfinvestigative processld. at * 9.
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inadequate, that would still npreclude summary judgment for the City. As noted by the very
case plaintiff relies upon to prove municipal litlgilunder an “inaction’or ratification theory,
plaintiff would also have to t®ow not only that the investigatiovas inadequatéut that the

flaws in this particular investigation were representative of (1) a clear and persistent pattern of
illegal activity, (2) which the Department knew should have known about, (3) yet remained
deliberately indifferent about, édn(4) that the Department'sustom was the cause of the
[constitutional violation] here. Thomas 398 F.3d at 433 (citin@oe v. Claiborne Cnty.103

F.3d 495, 508 (6th Cir. 1996)).

As noted by the court iThomas there is danger in “attempting to infer a
municipal-wide policy based solebn one instance of potential miscondudtl” at 432. “This
argument, taken to its logical end, would teso the collapsing of the municipal liability
standard into a simpleespondeat superiostandard. This path tounicipal liability has been
forbidden by the Supreme Courtd. at 432-33 (citingVionell). Further, Doe makes clear that
the plaintiff bears a heavy burden in proving municipal liability, and he cannot rely solely on a
single instance to infer a policy of deliberate indifferenég.”at 433. InDoe, the court “found
that even where a school board had some infiilomahat one of its sechers may have sexually
abused students in the past and the board failegiiove him before he abused the plaintiff, the
school board could not be foundhdia for having a policy, custom, or practice of condoning such
abuse because there was no evidence that the school board failed to act regarding other teachers
in similar circumstances; thus theresa@o evidence of any deliberate pattetd.”(citing Doe,

103 F.3d at 508). Further, “[tlhere is an amiahl distinction betwen being deliberately
indifferent as to one particulancident, and having a ‘policydf always being deliberately

indifferent to unconstitutional actionddoe, 103 F.3d at 508.
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Here, plaintiff has presented no evidencé¢hef City failing to act or inadequately
investigating the use of force thre use of tasers byhar officers. Without any citation to record
evidence, plaintiff merely asserts in his oppositioref that “[t]his isnot the first time that
Akron’s Police Department failed to adequwtenvestigate its police officers’ arguably
excessive use of force on citizens whot [sic] hatlcommitted a serious offense, were unarmed
and posed no threat of physical harm todfieers or anyone else(Doc. No. 93 at 1103.)

The Court concludes that the City is entitled to summary judgment on Count One
of the complaint given the absence of this critical evidence.

2. Count Two -- Conspiracy

The individual defendants argue that treeg entitled to sumary judgment on
Derek’s Section 1985 conspiracy claim.

Section 1985(3) creates no substantivetsighut simply affords a civil remedy
for private conspiracies to depeipersons of their civil rightd/olunteer Med. Clinic, Inc. v.
Operation Rescye948 F.2d 218, 225-26 (6th rICil991). To establis a claim under Section
1985, a plaintiff must prove thatefendants (1) conspired (2) for the purpose of depriving a
person or class of persons of the equal protectfahe laws, and that (3) one or more of the
conspirators committed an act in furtherance of the conspiracy, (4) whereby another was injured
in his person or propertyriffin v. Breckinridge 403 U.S. 88, 102-03 (1971)phnson v. Hills
& Dales Gen. Hosp.40 F.3d 837, 839 (6th Cir. 1994). Funthtor section 1988) to apply,
“there must be some racial, or perhaps otherwlass-based, invidioustliscriminatory animus
behind the consmtors’ action.”Griffin, 403 U.S. at 102.

Plaintiff's complaint is not specific abotihe conspiracy count, merely alleging

that the defendants “conspired together and ®aith other” to deprive Brian and Derek “of their
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equal protection of the law as African-Americarales and Fourth arfeburteenth Amendment
rights to be free from excessive force.” (Compl. § 33.)

Defendants argue that, to the extenbaspiracy may have been properly pled, it
would be barred by the “intracor@ie conspiracy doctrine.” A cgpisacy requires two or more
persons. “[W]here all of the defendants are merslof the same collecgventity, there are not
two separate people to form a conspiradycCrary v. Ohio Dep’t of Human Sery$No. 99-
3597, 2000 WL 1140750, at * 3 (6th Cir. Aug. 8, 2000) (citthgl v. Cuyahoga Valley Joint
Voc. Sch. Dist. Bd. of EAu@26 F.2d 505 510 (6th Cir. 1991)).

Plaintiff has offered no opposition to thgortion of defendants’ motion for
summary judgment. The Court findgell-taken defendants’ argumethiat plaintiff has failed to
establish a conspiracy claim and, therefordemi#ants are entitled to summary judgment on
Count Two.

3. Count Three-- Tort Claim: Intentional Infliction of Emotional Distress

The individual officers argue that they are entitled to summary judgment on
Derek’s state law tort claim of inteanal infliction of emotional distress.

First, the officers argue that they amtitled to immunity undeOhio Rev. Code §
2744.03(A)(6) which provides immunity to City employees unless one of the following applies:

@) The employee’s acts or omissions waanifestly outside the scope of the
employee’s employment offwial responsibilities;
(b) The employee’s acts or omissionsre with malicious purpose, in bad

faith, or in a wanton or reckless manner;

(c) Civil liability is expressly imposedpon the employee by a section of the

Revised Code. Civil liability shall not be construed to exist under another

section of the Revised Code merely because that section imposes a

responsibility or mandatory duty upon an employee, because that section

provides for a criminal penalty, becausfea general auth@ration in that

section that an employee may sue and be sued, or because the section uses
the term “shall” in a provisin pertaining to an employee.
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Defendants argue that they were actinthiw the scope ofheir employment and
official responsibilities with the City and thBterek has not asserted that any statute expressly
imposes liability. Therefore, they can only be lgghf at all, for acting with malicious purpose,
in bad faith, or in a wantoar reckless manner, Ohio Revod § 2733.03(A)(6)(b), which they
claim Derek cannot establish.

Even if they are not immune, defendaatgue that Derek is unable to prove the
elements of the tort of intentional infliction @&motional distress: “1) that the actor either
intended to cause emotional distress or kievshould have known that actions taken would
result in serious emotional distress to the pldirif that the actor'sanduct was so extreme and
outrageous as to goeond all possible bounds of decen@id was such that it can be
considered as ‘utterly intolerable in a cizéd community,” Restatement of Torts 2d (1965) 73,
Section 46, comment d; 3) thakethctor's actions were the proxiteaause of plaintiff’'s psychic
injury; and 4) that the mentainguish suffered by plaintiff is serious and of a nature that ‘no
reasonable man could be expected to endhirdRestatement of Tids 2d 77, Section 46,
comment j."Pyle v. Pyle11 Ohio App. 3d 31, 34 (Ohio Ct. App. 1983).

In opposition, plaintiff argues that genuirgsues of material fact exist regarding
the application of Ohio Rev. Code 8§ 2744.03 teirtltonduct. He further argues that he has
presented sufficient evidence to raise genuine issugsterial fact as to the nature and extent
of his emotional injury.

The Court concludes, as the individuafedelants argue, thateis are entitled to
immunity under Ohio Rev. Code § 2744.03 becausg Were acting within the scope of their

employment and responsibilitieadhare not liable under any exprasstute. Further, there is no
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evidence that they acted out of malice or wardisregard for Dereleven though, in hindsight,
someone might conclude that thefendants did not exhibit the bgstigment, especially at the
earliest stage of the evenifs.

Even if they were not entitled to immunity, plaintiff is unable to meet the very
high standard of “extreme and owgemus” conduct requiretd prove this tort. Ohio courts have
made clear that “[l]iability h& been found only where the conduct has been so outrageous in
character, and so extreme in degree, agotbeyond all possible bounds of decency, and to be
regarded as atrociouspchutterly intolerable in a civilized communityYeager v. Local Union
20, Teamsters, Chauffeurs, Wasekemen, & Helpers of Americé Ohio St. 3d 369, 375
(1983), abrogated on other grounds MWelling v. Weinfeld113 Ohio St. 3d 464 (2007). The
facts of this case, even viewed in the light niagorable to the plaintiffdo not meet this test.

Accordingly, the individual defendantsre entitled to summary judgment on
Count Three.

4. Count Four -- Tort Claim: Negligent Training, Supervision, and Retention

The City argues that it is entitled tonsmnary judgment on Derek’s state law tort
claim of negligent trainingsupervision, and retention.

As an initial matter, the City correctigrgues that, although this count includes
Chief Matulavich and Lieutenant Schnee, it doesapetcifically state whether they are sued in
their individual or official capaties. “[A] plaintiff's failure to explicitly state ‘individual
capacity’ in the complaint is not necessarily fatal to the lawsRibdgers v. Banks344 F.3d

587, 594 (6th Cir. 2003). In that situation a ¢alrould “employ a ‘course of proceedings’ test

19 The Court notes that thetee sequence of events was triggered biamBteaning on a pale car, an event that
might be viewed by some as somewhat insignificant.
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to ascertain whether 1983 defendant was on naithat the plaintiff itended to hold him or
her personally liable, notwithestding the plaintiff's failure to provide explicit noticéd’ at 967-
68 (citing Moore v. City of Harriman272 F.3d 769, 772 (6th Cir.2001) (banc)). The court
can look to “the nature of th@aintiff's claims, requests for ogensatory or punitive damages,
and the nature of any defenses raised inomesp to the complaint, particularly claims for
qualified immunity, to determine whether thefetelant had actual knowdge of the potential
for individual liability.” 1d. at 968 (citingMoore, 272 F.3d at 772 n. 1Additionally, a court
considers “whether subsequengandings put the defendant on netof the capacity in which he
or she is [being] suedld. (citing Moore,272 F.3d at 772 n. 1).

Plaintiff has not addressed this issue in his brief in opposition or his sur-reply.
Although the Court notes that Matulavich and Sshare listed in the capti of the complaint as
being sued in both their individual and oféil capacities, and although plaintiff seeks
compensatory and punitive damages, jointly aaderally, against all of the defendants, after
reading the entire complaint irsibwn context, in view of theaét that plainff has not opposed
defendants’ assertion that thigunt is aimed at them only indin official capacities, the Court
concludes that defendants’ argument has merit. Therefore, since a suit against government
officials in their official capacity is really a suagainst the government téy itself, Count Four
is construed as beingdarght against the City.

Defendants argue that the Cityilsmune under Ohio Rev. Code § 2744 seq
from state tort causes of action seeking damagjating to police functions. Plaintiff has made
no argument in opposition to this assertion by @ity and the Court concludes that political
subdivision immunity applies. Therefore, theyCiand Matulavich and Schnee in their official

capacities, are entitled to summary judgment on Count Four.
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I1l. CONCLUSION
For the reasons discussed above, Doc. No. 8RIENTED. All that remains for

trial in this case is Count One asatates to the individual defendants.

IT ISSO ORDERED.

Dated: Sptember 7, 2012 (ST
HONORABLE SARA LIOI
UNITED STATESDISTRICT JUDGE
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