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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

INFOCISION MANAGEMENT CORP. CASE NO.5:08CV1342

PLAINTIFF, JUDGE SARA LIOI
VS.

MEMORANDUM OPINION
AND ORDER

FOUNDATION FOR MORAL LAW,
INC.,

)
)
)
)
)
)
)
)
)
DEFENDANT. )
)
Before the Court are Plaintiff's motion for prejudgment interest undiéo Rev.
Code§ 1343.03(A) (Doc. No. 202) and Defendant’s motion for stay pending appeal (Doc. No.
205). For the reasons discussed below, Doc. No. 20BRANTED and Doc. No. 205 is
DENIED.!
A. Plaintiff's Motion for Prejudgment Interest (Doc. No. 202¥
On August 30, 2011, this Court entered final judgment in fai/Btaintiff against
Defendant in the amount of $345,991.89. Plaintiff now seeks prejudgment interesaton th
judgment pursuant to Ohio Rev. Code § 1343.03(A), which provides, in pertinent part:
In cases otér than those provided for in sections 1343.01 and 1343.02 of the

Revised Code, when money becomes due and palablepon all judgments,
decrees, and orders of any judicial tribunal for the payment of money avising

1 On December 11, 2009, the Court issued an order (Doc. No. 98) granting defendiarBt€ur's motion under 28
U.S.C. § 1927 and the Court’s inherent power to recover costs, expensetipare)’'a fees from Percy Sqai
counsel for Foundation for Moral Law, Inc. (FML), relating to Case N@9GY951.Stern’s motion for attorney’s
fees and cost@®oc. No. 194)s currentlypending andully briefed. Although the Order of December 11, 2009, was
originally appealedggeDoc. No. 103), that appeal was subsequently voluntarily dismisss®D6c. No. 111).
Therefore, sincé&tern’smotion has no delaying impact on the pending consolidated appeals1(®$408, 11
4078) 6eeDoc. No. 209, noting that appeals will be heldabeyance), the Court need not decideeitein Rather,
the Court will issue a separate order addressing that motion.

2 Defendant filed an opposition to the motion (Doc. No. 203); plaintiff filedply (Doc. No. 206); and defendant
filed a supplement tiis opposition (Doc. No. 215).
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of [...] a contract or otheéransaction, the creditor is entitled to interest at the rate
per annum determined pursuant to section 5703.47 of the Revised Code, unless a
written contract provides a different rate of interest in relation to the money tha
becomes due and payable, iniethcase the creditor is entitled to interest at the
rate provided in that contract. [...]
Ohio Rev. Code§ 5703.47 provides that the tax commissioner shall annually
“determine the federal shet¢rm rate” and that “[flor purposes of any section of Revised
Code requiring interest to be computed at the rate per annum required by this deetrate t
determined by the commissioner under this section, rounded to the nearest whole number pe
cent, plus three per cent, shall be the interest rate pemansed in making the computation for
interest that accrues during the following calendar.year
Plaintiff asserts that the breach of contract upon which it obtained a judgment
occurred on November 1, 2005. Therefore, it asserts entitlement to prejudgtessgt from
Novenber 1, 2005 to August 30, 2011 at the rates set pursuant to § 5703.47. Plaintiff's interest
calculationsamounting to $119,326.94, are shown in an attachment to its motion.
In opposition, Defendant argues: (1) that Plaintiff, by @rtof statements made
by counsel during closing arguments at the trial of this matter, waived any claterest; (2)
that Plaintiff “has provided no evidence whatsoever to support the federal shorinterest
rate” and “merely alleges that the ralisted are from the Ohio Department of Taxation[;]” and
(3) that Plaintiff has failed to support with evidence its assertion that interest, if any, started t
run on November 1, 2005.
Defendant’s first argument has no merit. During closing at the tridendant’s
counselrgued as follows:
[MR. SQUIRE]: You heard testimony that basically said untter Breakeven

Agreement, the proceeds from thecedl invoices will be paid first, then the
proceeds from therospecting campaign. What difference ddbat make?
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You've been told the reall program is less expensive th#re prospecting
program.

That means the invoices from prospecting goéng to be larger than your
invoices from the reall program.

Now, if when the money comes in from treecdl program, you pay off the re
call invoices first,those smaller invoices are eliminatéthese largeinvoices,
which will be older, will be charged interestcording to what you see here. All
invoices are billed ahe conclusion ofa&ch week and areud in 14 days.

It's critical that invoices be paid timelfny invoices outstandin@0 days will
accrue a % [percent]interest charge and an addition&k percent charge will
accrue each 36ay period any invoice remains outstanding.

So what that meanis those old large invoicéisat are lefoutstanding will accrue
greater interest, deng as they’re outstanding, and cost the Foundation thare

-- the more recent invoices. So Infocision conducte-@all program. They pay
off the recall invoices which are newer and smaller and don’'t accrue as much
interest.Then they turn around and they charge this greater amoumteaést to

the Foundation.

(Trial Trans.at 464-65 [Doc. No. 213].) Plaintiff's counsel responded in his closing as follows:

[MR. BERTSCH]:But I'm going to respond now to the otlagument | heard in
closing, which $ interest. They deliberately applied the money to the oldest
invoices first so that would earn them more interest.”

No. It was the other way. If | am applying the oldest invoicérst, the new ones
havent even begurio accrue interest. The oldest invoices are the onesatbat
accruing interest, and interest was being charged.

And | heard this for the first time in closirggument. Interest charges, fqlkis
there were interestharges, this 422,000 that's been out there since 2005 would
be over a million dollarsNe haven’t assessed them any interest on that amount.

But clearly, if we really wanted to make thmney and inflate this, we would pay
off the most recenvoices first and let those old ones gather more intékesa
credit card company.

Think about it a moment, though.dbesnt -- there's nothing to be gained by us
for doing itthat way. Wére taking the oldest ones first. If anytjnf we were
charging interest, you would benefit that wdut we havert’ been charging
interest. This figure has besiiting out therdor the last five years. Theehot
beeninterest charges assessed against it.
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(Id. at 47576, emphasis addedrhe Court finds that this exchange during closing arguments did
not constitute a waiver by Plaintiff of interest due on aerdictthe jury might award and/or a
judgmentissued by the Court. In fact, it would have been improper for Plaintiff to askrihtoj
award any interesas that is solely a question for the Court.

Defendant’'s second argument equally lacks merit. The rate of prejudgment
interest is a statutory matter. Further, the Court itself has confirmed, kiggaference to the
Ohio Department oT axation’sofficial website® that the rates of interest contained in the chart
attached to Plaintiffs motion are the correct rates for each of the yeans265 to and
including, 2011.The Court can take judicial notice of this information tisateported on the
Department of Taxation’s official websit8ee, e.g.Marshek v. Eichenlayl266 FE App’x 392
(6th Cir. 2008) (taking judicial notice of the Bureau of Prisarficial website for purposes of
determining that an inmate had already been transferred to a Communiggticos Center,
which was the very relief sought in his habeas petition, rendering the petittbthe appeal
moot); see alsd~ed. R. Evid. 20Xcourt may take judicial notice of a fact “capable of accurate
and ready determination by resort to sources whose accuracy cannot reasomgigstioaed”
and may do so “whether requested or ndDgnius v. Dunlap330 F.3d 919 (7th Cir. 2003)
(finding it was anabuse of discretion fahedistrict court to withdraw its initial judicial notice of
information on the National Personnel Record Center’s official websitaubecit met the
requirements of Rule 201n re Wellbutrin SR/Zyban Antitrust Litig28L F. Supp.2d 751, 754
n.2 (E.D. Pa. 2003) (“Courts have defined a public record to include published reports of

administrative bodies. [...] The fact that an agency report is ‘published’ on the wide web

% Seehttp://tax.ohio.gov/divisions/ohio_individual/individual/interest_rates,stharts and journal entries thereon.
(Last visited 11/18/11.)



does not affect the Court’s ability to takelicial notice of the contents of that reportHall v.
Virginia, 385 F.3d 421, 424 (4th Cir. 2004) (taking judicial notice of statistics on the Virginia
Division of Legislative Services’ official website).

As for Defendant’s third argument, attacking the date when any prejudgment
interest would begin to run, “while the right to prejudgment interest in a comem is a
matter of law, the amount awarded is based on the court’s factual determinatiomacfraal
date.” Norco Equip. Co. v. Simtrex, IndNo. 95914,2011 WL 3211102, at *2 (OhiGt. App.

July 28, 2011)“T he award of prejudgment interest is compensation to the plaintiff for the period
of time between accrual of the claim and judgment, regardleshather the judgment is based

on a claim which was liquidated or unliquidated and even if the sum due was not capable of
ascertainment until determined by the couRdyal Elect. Constr. Corp. v. Ohio State Unik3

Ohio St.3d 110, 11611 (1995) Syllabus. This Court has previously held thBefendant's
breach of contract occurred October 2005, when, based on its misinterpretation of tealre
provision in the contract, it instructed Plaintiff to stopkingre-calls. Therefore, the Court finds
thatNovember 1, 2005 is the appropriate accrual date.

In light of the above discussion, the Court concludes that Plaintiff is entitled to an
award of prgudgment interest on the judgmeribefendant hasoffered no challengeto
Plaintiffs computation of interest irthe chart attached to the motioithe Court has
independently reviewed the chart and the computations and finds the figures to be correct.

Accordingly, Doc. No. 202 iISRANTED. Prejudgment interest in the amount of
$119,326.94 is awarded with respect to the judgment of $345,991.89. The Court will enter a

separate Judgment Entry to that effect.



B. Defendant’s Motion to Stay Pending Appeal (Doc. No. 205)

Defendant seeks a stay of the judgtmen favor of Plaintiff “pendhg
[Defendant’s] appeal to the United States Court of Appeals for the SixthtGir¢his case and
the related case currently pending before the appeals court, NeC¥8:0812.” (Motion, at 1.)
Defendant wants the stay to be without the posting of any bond.

Fed. R. Civ. P. 62(d) provides for the granting of a stay pending appeal if the
appellant files a supersedeas boHRge Sixth Circuit has held, however, that Rule 62 “in no way
necessarily implies that filing a bond is the only way to obtain a stalgan v. West Pub. Corp.

345 F.3d 390, 409 (6th Cir. 2003). Granting a stay is also within the province of the court’s
discretion.Id.

Defendant has posted no bond and moves for a stay pending appeal in reliance on
Countrywide Home Loans, Inc. McDermott No. 5:09MC82, 2009 WL 3259131, &2 tN.D.

Ohio Oct. 7, 2009) an@apital One Bank (USA) N.A. v. Jon&40 F.Supp.2d 634 (N.D. Ohio
2010). However, neithe€Countrywide nor Capital Oneinvolved staying a judgment with a
specific dollar valuewhere a bond serves to shift the risk to an appellant, often the party against
whom the money judgment is directed.

This Court instead finds guidance Werhoff v. Time Warner Cable, IndNo.
3:05CV7277, 2007 WL 4303743, aR{N.D. Ohio Dec. 10, 2007where the court concluded
that whether to grant a stay pending appeal without posting a bond depends on sewesal fa
(1) the protection offered by the bond to the prevailing party below; (2hehpbsting the bond

would pose an undue finaial burdenon the appellant; (3) the risk that appellee’s interesig m

* Plaintiff filed an opposition to the motion (Doc. No. 207) and defendieut & reply, styled as a “response” to the
opposition (Doc. No. 210).
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be irreparably harmed; and (4) the burden on the appellee to enforce thepidg a foreign
jurisdiction. Accord Johnson v. Connecticut Gen. Life Ins. Cdo. 5:07cv-167, 2008 WL
918459,at *1 (N.D. Ohio Apr. 1, 2008jcourts generallyold a full supersedeas bond should be
required “and should only be excused where the appellant has demonstrated témeeexis
extraordinary circumstances(itation omitted)

Here,Defendant is a smlatharity organization which “has minimal reserves and
employs only three fullime employees and one p#rme employee.” (Reply, Doc. No. 210 at
1.) It argues that requiring a bond in order to stay the execution of the judgment n@wuitber
its ability to maintain its mission and to properly prepare its apgéas. argument goes toward
the second factor listed abowdowever, those samiacts taken as true for purposes of this
motion, tend to establish that a stay without a bond should not be granligtit of the other
three factorsPrecisely lecause Deferaht “has minimal reservesPlaintiff (i.e., the prevailing
party) needs protection from the possibility that, while the appeal is peridefgndant’s
financial resources become even more distead or, for that matter, naxistent. Abond would
tend to protectPlaintiff's interests and guard against the irreparable harm that wouwll res
should Defendant become unable, following an unsuccessful appeal, to pay the judgment.

Accordingly, the Cout DENIES Defendant’s motion (Doc. No. 205) for stay

pending appeal without posting a supersedeas bond.

IT 1S SO ORDERED.

Dated:February 3, 2012 L oL
HONORABLE SARA LIOI
UNITED STATES DISTRICT JUDGE




