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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATES OF AMERICA CASE NO.: 5:09CV272

Plaintiff, JUDGE JOHN ADAMS
V. ORDER

CITY OF AKRON, et al.

(Resolvedocs. 53, 104, 105)

Defendans.

This matter appears before the Court on the Government’s unopposed fmoéotry of

the proposed consent dec(ée Decree”) The motion is DENIED.
I. Combined Sewers Explained

Generally, there are two types of water collection systems: combined sestesns and
separate sanitary sewer systems. For decades, separate sanitary sewer systbsenhie
exclusive systems constructed in the United States. As a result, combivers are “artifacts
of anearlier way of collecting sewage and storm water.” Dod @8 3. Mark Klingenstein, a
licensed professional engineer, described the two types of sewer systertmaas fol

In combined sewer systems, one set of pipes is used to collect and transport both
wastewater and storm water. During dry weather, only wastewater tthoawsgh

the pipes; this wastewater flows to the treatment plant to be treated prior to release
to the river or ocean. During wet weather, storm water also flows into these same
pipes. During very small storms, all of the storm water will also flow to the
treatment plant for processing; however, during larger storms too much storm
water will be collected for the treatment plant to handle. Under these
circumstances, overflows to the rivéake or ocean take place from structures
designed and constructed to discharge combined sewage under these higher flow
conditions. These structures are known as Combined Sewer Overflows (“CSOs”)
and are typically located throughout the combined system. The discharges from
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these structures consist of a mixture of untreated sanitary sewage andahdustr
wastewater, groundwater infiltration and storm water.

In separate sewer systems, sanitary sewage is collected in one set of pipes, and

storm water is colleed in another. By design, only sanitary sewage should be

conveyed to thevastewater treatment plant, regardless of the weather.
Doc. 681 at 34. Combined sewer systems contain a wide range of human pathogens including
bacteria, viruses, and parasit¢§vVhen CSOs result in the discharge of raw sewage into surface
waters which are used for contact recreation or as drinking water souregsiepresent a
significant pathway for the possible spread of numerous diseases.” Dbat68 This fact is
paticularly poignant when the Court takes into account that Akron’s annual discharges of
untreated or partially treated sewage exceed two billion gallons pet yareover, the risks
accompanying these pathogens are exacerbated by the relatively small size ofethaysat
receiving the discharges:

The Cuyahoga at less than 500 [cubic feet per second] as a mean flow, is not a

very large river. It doesn’'t provide very much assimilative capacitgrd isn’'t

very much river to disperse and dilute CSO discharge into.
Doc. 87 at 34.

In the case of the Ohio Canal, givendtgaracteristics, it's sort of like a bathtub

with an opening at the end. And when you discharge the CSOs into it, it will

increase its flow and then it will come back to sort of its statatg.

But a lot of what will be left in it at that point will be residual [raw sewage] from
the discharge.

Doc. 87 at 36-37.
[I. The Akron Sewer System
In the late 1800s, Akron began construction of its sewer system. Initially, Akrorditiliz
combined sewers. From 1910 to 1920, Akron’s sewer system was substantially expanded using

combined sewers. In 1923, Akron adopted a separate sewer system policy. Accoatlingly

! This figure was utilized by Klingenstein, however, it is based uptmatampiled by Akron itself.
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construction following 1923 has involved separate systems for storm sewers &ag saniers.
Despite this change going into effect nearly 90 years ago, Akron siifitaimt&s numerous
combined sewers- those sewers currently comprise nearly 30 percent of the Akron system
These combined sewers are at the heart of thgation.

Overdl, Akron’s system serves roughly 328,000 people in a service area spanning 183
square miles. The system includes the cities of Akron, Cuyahoga Falls, Huds@wyrkstow,
Tallmadge, Lakemore, Mogadore, Munroe Falls, and Silver Lake. The systemmaudes the
Townships of Bath, Coventry, Copley, and Springfield. The full system contains apateby
1,365 miles of sewer pipe. There are 175 miles of combined sewer pipes, 690 milesaiesep
sanitary sewer pipes, and 369 miles of separate storm sewer pipes. Theseatemgwith 39
pump stations, transport the collected wastewater and storm water to Akroné&vatas
treatment plant.

The wastewater treatment plant is an activated sludge treatment plant. Klimgenste
described the processef the plant as follows:

i) Wastewater entering the plant first passes through screens that removedrags an

debrisfrom the wastewater. The collected material is hauled offsite for disposal in

a landfill. ...

i) Degritted wastewater then passes throwgh thannels to several paeration

tanks,in which air is added to raise the dissolved oxygen level in the raw sewage.

One ofthe two aforementioned channels is equipped with a gate through which

raw wastewater can be diverted to a 10 MG capacity stamntien facility....

iii) From the preaeration tanks, the aerated wastewater flows to 24 rectangular

primary clarifiers. In these tanks, settleable solids are removed via simpleygravit

settling....

iv) Following primary clarification, the wastewater flows to the sirgibge

activatedsludge system... Air is added to the aeration tanks as well, creating

conditions in which the organisms chrst adsorb and then metabolize soluble
pollutants in the wastewater.



V) ... Following secondary treatmerthe tieated wastewater flows to two parallel
chlorine contact basins for disinfecti@md dechlorination (to remove residual
disinfectant) prior to discharge to the Cuyahoga River. Waste sludges are
thickened and composted prior to disposaldmg application.
Doc. 681 at 67. The plant isalso equipped with several bypass capabiliti@arough the
bypasses, wastewater can lpgpassed directly to dischargeiqr to preliminary treatment,
directly to disinfection from he stormwater retention facilityand fran a point just prior to
secondary treatment.

Within the combined portion of the sewer system, there are 37 diversionusdsuct
known as “racks” andt least35 activeCSO points. Six CSOs discharge into the Cuyahoga
River, twenty-one discharge into the Little Cuyahoga River, seven disdh&wghe Ohio Canal,
and one discharges into Camp Broolltimately, all of these discharges, whether directly or
through tributaries, flow into the Cuyahoga River and the Cuyahoga ValleynPark.

In turn, he Cuyahoga River then flows into Lake Erie, the thirteenth largest lake in
world. While the fourth largest of the Great Lakes, Lake Erie’s fish populagitimei largest

among the five lakes and supports commercial, recreational, and sport fishing. ®Wwa¢pll

accurately indicates the preciseations Akron’s discharge points:
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Legend The numbered red circles indic&80discharge points.
[ll. Cuyahoga Valley National Park
During the 1960s and 1970s, urban expansion threatened Ohio’s rural apemsalky
the existing rural arealsetween Akron and Cleveland. The need to protect these areas was
apparent to many, but John F. Seiberling spearheaded the efforts to protect the laddip&ase
his environmental concerns, in August of 1965, Seibediogght to arrange a meeting with
thenOhio Governor James Rhodes. In attempting to arrange that meeting, Seibetlinghme

Eddie Thomas, the retired president of Goodykes & Rubberand therchair of the Akron



park board. During the meeting, Seiloggl remarked that “it would be a shame to let this
beautiful Valley go down the drain.” “Thomas replied, ‘Yes, and it was a shartet the drain
go down the Valley,” a reference to Akron’s sewage treatment system.” NE&soiel, A

Passion for the Land, John F. Seiberling and the Enviromtdotzement at 48. Further public

support fora park arose on June 22, 1969 when the Cuyahoga River caught fire. It was at least
the tenth time the River had caught on fire, but it garnered significant medé&oatteThe
burning of the River also spurred a movement that led to the passage of the CleaAdVim
1972. In fact, a Time magazine articleritten shortly after the firaised the burning of the
Cuyahoga River amnaxample bthe plight of many Amecan rivers That article included the
following quote: “If you fall in, you don’t drowr you decay away.” Even that attention did
not immediately lead to the creationafark. Rather, it was only through the continued efforts
of Seiberling and o#rs that a ark finally became nationally recognized in 197d.fact, it was
a bill sponsored by then U.S. Representative Seiberling that was signed irlig Ragsident
Gerald Ford on December 27, 19t created the Cuyahoga Valley National Reaveati
Area. The Area was established to preserve“foenic, recreational, natural, and historic
values of undeveloped land between Cleveland and AKidre Area was then redesignated as
Cuyahoga Valley National Paithe Park”) through legislation passed on October 11, 2000,
making the Park the most recently created national park in the United States.

The Park spans over 33,000 acres including 22 miles of the Cuyahoga River, has over
104 miles of trails, and has ten working farms within its bordé@rsnajor attraction of th&ark
is the towpath trail that follows the old Ohio & Erie Caaatl the Cuyahoga RiveiThe towpath
opened in 1993 and visitation to tRark doubled the next year. In 1994, the Environmental

Education Center opened and now serves over 1,800 schools within Ohio. By the time the Park



celebrated its 20th anniversary in 1995, it had an operating budget of over $6 million and
employed nearly 150 people. BQ09, thePark had over 2.8 milliomnnualvisitors, making it
the sixth met visited national park in the entire United States.
One website accurately portrays ek as follows:
Many visitors spend their time hiking or bicycling the parks’ many trails which
visit its numerous attractions, including the crushed limestoneay glortions of
the 20 miles (32.2 km) Towpath Trail, following a former stretch of the 308 miles
(495.7 km) Ohio and Erie Canal.
Waterfalls, rolling hills, winding river scenery attract many park visitSteep
narrow ravines, a rolling floodplain, and lush farmland contrast one another
throughout the park. Animal life is also plentiful.
The park offers an array of preserved and restored displays of 19th and darly 20t
century sustainable farming and pastoral or rural living, while catering to
contemporay interests with art exhibits, outdoor concerts, and scenic excursion
and special event railroad tours on the Cuyahoga Valley Scenic Railroad.
See http://en.wikipedia.org/wiki/Cuyahoga_Valley National_Park (copyfilen last visited
2/17/11). “Some 250 historic structures, including residential and farming propeiés;ated
in the park, in addition to the nationally significant Ohio & Erie Canal and the Valldydya
http://www.nps.gov/cuva/parknews/index.htm (copy on file, last visited 2/23/11
The Cuyahoga River and the towpatlso stand at the center of the numerous other
activities offered by the ParkThere are over 104 miles of trails owned and operated by the Park.
There are 35 miles of trails devoted to running, hiking, and cross country skiingddAiorzal
35 miles are devoted to equestrian use, and another 34 miles are set asidelifiog.biby€act,
over 20,000 cyclists used the trails in 2009. The ten working farms host farmer®tsnark
throughout each year. Ice B@ave is an attraction that routinely draws visitors.

Additionally, the Canal Visitor Center contains a small museum and a fully restored lock.

Weekend visitors can witness how the lock was previously used through employee



demonstrations. Walking along the towpath, one can see families of ducks and wildflowers
full bloom. The numerous waterways also draw in fisherfndn.sum, “[tlhe park is a refuge
for flora and fauna, gives a sense of times past, and provides recreation and solitude’sor O
resdents and visitors.”  http://www.nps.gov/cuva/ index.htm (copy on file, last visited
2/23/2011).
IV. Litigation Background

The United States Government filed this action against the City of Akron and tee@fta
Ohio on February 5, 2009. In its complaint, the Government alleges that Akron has been
discharging pollutants in violation of its National Pollutant Discharge Elimination r8yste
(“NPDES”) permit. The complaint alleges that thro@8O dischargeskron has 1) violated
its general effluent limitatiosy 2) allowed dry weather overflows, 3) allowed unpermitted
discharges, 4) committed bypass violations, and 5) failed to monitor and repagquimed by its
permit.

On May 20, 2009,ite matter proceeded with a case management conference. Following
the conference, discovery between the parties hedaiaputes arose during discovery, resulting
in a motion to compel being filed by the Government on October 13, 2009. However, that
motion to compel was not immediately resolved. Instead, the Court halédbieyance asn
November 13, 2009he Government filed its notice of a proposed consent decree. On May 10,
2010, following a comment period, the Government moved for entry of the proposed decree.
Thereatfter, the Court solicited additional documentation to assist in its revidve proposed
decree. Furthermorbéeginning on January 4, 2011, the Court held/@day fairness hearing
on the Decree. Following the hearing, the Court once again solicited additionalatiforifnom

the parties. The spdic documents requested by the Condre received on January 27, 2011.

2 park officials inform fishermen not to eat any of their catches made dhengetiod of water quality advisories.
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Finally, the Court received several unsolicited filings beginning on February 25, 2011 that
alerted the Court to the current status of the parties’ negotiations.
A. The Government’'s Chims

In Claim | of its complaint the Government contends thakron’'s CSO discharges
violated the general effluent limitations containedith NPDES permit. In support, the
Government relied upon the testimony of Mark Klingenstein, its expert in anvaotal
engineering The Government asserts that Klingenstein's testimony demonstrateidmena
based upon Akron’s violations. In this count, the Government alleged a total of 3,210 violations.

In Claim Il, the Government contends that Akron violaitsdtNPDES permit by allowing
dry weather overflows. The Government asserts that the permit onlysdtbowlischarge from
Akron’s CSOs during wet weather. The Government alleges that dry weather osgerflow
occurred 22 times between 2002 and 2008.

In Claim Ill, the Government asserts that Akron discharged untreated sewage from
sources not contained within the permit. The Government alleges that thesss soakaded
manholes, pump stations, and other pipes. The Government believes that 52 unpermitted
discharges occurred between 2002 and 2008.

In Claim 1V, the Government arguethat Akron allowed bypasses to occur at its
wastewater treatment plant under conditions beyond those specified in the perhat. T
Government alleges that Akron’s own monthly operating reports demonstrate 11 improper
bypasses between 2002 and 2008.

In Claim V, the Government asserts that Akron failed to monitor and report as required
by its NPDES permit. The Government alleges that Akron committed 1,700 violafiotss

monitoring and reporting duties between June of 2002 and June of 2010.



In Claim VI, the Government argues that relief is appropriate undeos&04(A) of the
Clean Water Act. Specifically, the Government alleges that sewage backing hpnms and
buildingswarrants relief. The Government believes that it could demonstrate that 467 building
backups occurred between 2002 and 2008.

B. Akron’s Responses

Initially, Akron noted that the complaint claimed a total of 4,287 violations. Akron
admitted to 94 of thosaolations —including 31 violations that Akron labeled as “technical” and
did not believe warranted a penalty of any kind.

With respect to Claim I, Akron admits that discharges occurred on the deyscdally the
Government. Akron, however, asserts that the discharges occurred within theosradliowed
by the permit.

With respect to Claim II, Akron also admits the underlying factual basiseo€tlaim—
that dry weather overflows occurred. Akron again, however, asserts that thékevsvdid not
violate the Clean Water Act. Specifically, Akron contends that these dry weatbdlows
resulted from exceptional circumstances due to factors beyond its control.

With respect to Claim Ill, Akron admits to 24 of the alleged 52 violations. Akron sadmit
that 24 discharges occurred at its Mud Run location. Akron, however, asserts that 8 of these
discharges occurred on sequential dates due to rain and snow melts. Akron denies thegremaini
28 violations. Primarily, Akron asserts that only one of those 28 violations resulteg in an
discharge reaching navigable waters.

With respect to Claim I\YAkron again admits the underlying factual basis of the claim
that bypasses occurred at its treatment plant. However, Akron contends thgpakses were

in compliance with the conditions set forthitepermit.
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With respect to Claim V, Akron admits certain violations and denies otherson’Akr
response here is broken down into numerous subparts due to the complexity of the alleged
violations. For example, Akron admits one substantive violation and 25 technical violations
related to its monitoring of dissolved oxygen and flow rate. Akron has simifgoness to the
remaining allegations denying most and admitting minor technical violations on relatifesty

With respect to Claim VI, Akron admits that backups occurred 418 times. Akrorsdenie
that the remaining 49 backups occurred. Akron further denies that any of the backaies!
its permit or the Clean Water Act.

C. The Consent Decree

The initial poposed [@cree was lodged with this Court on November 13, 2008e
Court notes that thBecree is a develop and implement decree. In other wordSetitree does
not containa completed schedule for construction and upgradesbe clear, th®ecree isot
by any means a full resolution of the alleged violations. Instead, a develop and inipleme
decreeis effectively an agreement to agree, i.e., there is currently nonagméen the full
schedule of events to occur under Dexree. For that mattehdredoes not appear fresently
be anagreement on all of the projects that are actually necessagqoired by the Bcree.
Rather, the Decree require&r@n to submit an updated loitgrm control plan (“LTCP”). The
LTCP will ultimately be the centpiece of the Decree. It will detail the construction schedule
for nearly every project required under the Decree. As of this date, Akron has sdbisitirst
updated LTCP. Under the Decree, the Governmest thherpermitted to review the proposed
LTCP and accept or reject Akron’s proposahs of the date of this order, the Government has

rejected Akron’s initial proposal, provided additional feedback, and receivedrdsecodified

% Since the fairness hearing, numerous events regarding this process hasedocEhose events and their impact
on this order are discussed in detail later in this opinion.
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proposal from Akron. In sum, theebree provides for and actuatlyquires furthenegotiations,

it does not establish a complete, agrapdn scheduleThis is of particular interest to the Court
because the fairness hearing revealed that the parties have been engagmsdely frese same
negotiations since 2002 without any meaningful progress.

The parties have asserted that such a decree allows for more flexibility to emaife t
remedies as technology changes over time. The parties also suggest tlatletrege allows
Akron’s proposedemedies to change ovieme to fulfill the purposes of the Clean Water Act.

Following the comment period, theebree was slightly modified and resubmitted to the
Court on May 10, 2010. Outside of construction projects, under ¢loee®, Akron agreed to
fund the Brecksville DamState Supplemental Environment Project by paying a total of
$900,000. The Decree also imposed a civil penalty on Akron totaling $500,000.

While the Decreeis a develop and implement decreepribvides for severato-called
early-action projects.

e Akron must upgradés Water Pollution Control Station to achieve a minimum

secondary treatment capacity of 130 million gallons per l[@ayo later than

October 15, 2017.” Doc. 53-3 at 17.

e Akron mustseparate the sewers for the CSO outfallfkacls 8§ 13, 21,25,
and30 within 8 years of the lodging of the decree Doc. 53-3 at 17.

Beyond these projects, the decree contained no other hard deadlines or constructionsschedule
Instead,Akron was required to submit a final LTGpdate by October 12010. Akron was
required to design a schedule for its LTRt is

as expeditious as possiblefor design, construction, implementation and

utilization of the control measures selected in the Proposed LTCP Update

pursuant to 1l.A.1 above. The schedule shall contain a deadline for Achievement

of Full Operation of all control measures in a manner thasigxpeditious as

possible but in no event later than October 15, 2028.

Doc. 53-3 at 73 (emphasis added).
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As of the time of this Court’s hearing, Akrtwad submitted its final LTCP update. All
indications from the parties demonstrate thaty can still find no common ground on a schedule
for the remainder of the projects that will ultimately be necessary undeet¢heedin fact, the
Government has rejected Akron’s first submissiés. this disagreement was made apparent to
the Court, it is important toote that the Decree contains a dispute resolution process. The
process begins informally and allows the parties 20 days to negotiate prior to ith@ngegf
the formal process. The formal process begins by Akron filing a position statenThe
Government then has 45 days to respond with its position statement. Akron then has 15 days to
seek judicial review. The Government is then permitted to oppose Akron’s motion, and Akron is
permitted to file a reply in support of its motion. The matter would then be ripe fodetsn
by the Court. As such, any dispute would take more than three musttttsreach the Court for
consideration. Furthemore, any such dispute would involve a discrete portion of the Decree.
Given the tenor of the parties’ prior nearly dechudey negotiation, there is significant reason
to believe that the dispute resolution process will be invoked over and again, extending this
litigation and possibly completion dates in the Decree by months or even years.

V. Legal Standard

The Sixth Circuit has previously expressed the governing standard for myi¢ue
parties’ proposed consent decree. “The criteria to be applied whdistrict court decides
whether to approve and enter a proposed consentejl@ceewhether the decree is fair, adequate,
and reasonable, as well as consistent with the public interésnited States v. Lexington-
Fayette Urban County Government, 591 F.3d 484, 489 (6th Cir. 2010) (citations and quotations
omitted). In that respect, the Court should consider “the decree’s likely e#eess as a

vehicle for cleansing” the waters at issuénited Sates v. Akzo Coatings of America, Inc., 949
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F.2d 1408, 1437 (6th Cir. 1991]l] n evaluating the efforts of an agency charged with making
technical judgments and weighing complex dgtiais Court] must give a proper deee of
deference to the agency’s expertise, yet also ensure that the agency hasecbafliedf the
relevant evidence in the record and has acted in the public intedekstdt 1426 (discussing
standard of review under CERCLA) (citation omitted). Furthermore, this Couttbaumsindful
that there exists a “presumption in favor of voluptsettlement” and that thgresumption is
particularly strong where a consent decree has been negotiated by the Befpaftdustice on
behalf of a federal administrative agency like EPA[,] which enjoys sutstaxpertise in the
environmental field.”ld. at 1436 (citation omitted).

As the Court is required to give some degree of deference tGakernment as a
representative of the EPA, a brief review of the agencies own guidelines is samggest of
the Court’'s analysis. The EPA maintains a document titled “Combined Sewerlo@gerf
Guidance for Longlerm Control Plah (“Guidance”). The document was designed “to provide
guidance to municipalities on how to develop a comprehensivetéong control plan that
recognizes the site specific nature of CSOs and their impacts on receivingoodies.” See
Memorandum in preface to Guidance dated August 31, 1995. The publication goes on to
provide that “Permittees should give priority to environmentally sensiteasd Guidance at-1
4. “If physically possible and economically achievable, existing overflows to isenaiteas
should be eliminated or relocated[.]” Guidance at 1-22.

Further, “the ability of the municipality to finance the final recommandatshould be
considered. The CSO Cool Policy ‘recognizes that financial considerations are a major factor
affecting the implementation of CSO controls ... [and] ... allows consideration of atteerm

financial capability” in reaching an ultimate decision. Guidance-@6.3In that respeg the
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EPA also produced a document titled “Combined Sewer Overflo@siidance for Financial
Capability Assessment and Schedule Development” (“Schedule”). For palities facing a
low financial burden,deadlines created consistent with the time necgs$or normal
engineering igenerallysufficient. Schedule at 46. For municipalities facing a medium burden,
an implementation schedule of 10 years is suggested, while a high burden msalts i
recommended implementation schedule of 15 years. Tiee $ahedule may be extended “up to
20 years based on negotiation with the EPA and state NPDES authorities.” Schdéuld la¢
EPA recommends that these schedules “be viewed as general boundaries tdieallimpar
establishing reasonable and effective CSO control implementation schedulesédul® at 51.
VI. Evidence Received

It is difficult, if not impossible, to neatly divide the Court’s analysis into thhamonents
listed above: fair, adequate, reasonable, and in the public interest. &sdahpsnents overlap,
the Court’s review of certain factors will necessarily implicate ntben one on occasion.
Accordingly, the Court will review the totality of the evidence presentedttamapply these
factors as appropriate.

The Court notes that it solicited numerous doausi@nd declarations after thedee
was lodged. As a result, the parties made numerous electronic and margsal fOn July 26,
2010, the State of Ohio filed the declaration of William Zawiski along with its atacts. On
the following day, Akron filed six CDs with financial information primarily relatedhe City’s
capital budget. Also on July 27, 2010, Akron filed its supplemental memorandum in support of
entering theDecree along with its attachments and exhibits. TBevernment also filed
documents on July 27, 2010. Those documents included the declarations of Klingenstein and

Gail Coad, along with numerous exhibit®n October 15, 19, and 29, 2010, further documents
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were provided to the Court. Finally, in addititanthe hearing testimony and exhibits, numerous
posthearing documents were filed. nAaffidavit and exhibits from Akron Mayor Don
Plusquellicwere filed on February 25, 2011. Akron then filed an additional supplement on
March 2, 2011. The City of Faavn moved for leave to file ammicus curiae brief on March
10, 2011, and Summit County filed a similar motion on March 11, 2011. Thea @an
permitted responses to Akron’s supplemental filirghose responses were received on March
11, 2011. The Caurt has reviewed every document submitted by the parties in considering this
ruling.
A. Sensitive Area

The Court notes that the parties all agree that Akron’s discharges aftawtitive area,
namely theCuyahoga River and th€uyahoga Valley National Park Generally, under the
EPA'’s standards, sensitive areas include the following:
e Outstanding National Resource Waters
e National Marine Sanctuaries
e Waters with threatened or endangered species or their designated critiedl habit
e Primary contact recreation waters, such as bathing beaches
e Public drinking water intakes or their designated protection areas
e Shellfish beds
Furthermore, the EPA’'iternal policiessuggest that overflows to sensitive areas should be
completely eliminated if physically aretonomically possible.

From the Court’s perspective, it is not at all clear that any consideration wastgitres

factor in the proposed decreeAs the EPA’s guidance suggests that sensitive areas should be
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given priority in any remedy, the Coust compelled to review the nature of the sensitive area at
issue herein.

There is no dispute that Akron’s discharges reach the Cuyahoga Rivéirectty affect
the Cuyahoga Valley National Parkhe Court finds it particularly noteworthy thiiere waso
substantivediscussion of the &k presented by any of the parties to this litigation. While the
paries all seem to agree that tharl is a sensitive area, they seem disinclined to give any
particular value tathe nature of the area. In fact, Akromas quick to point out that “the
definition of sensitive waters covers primary contact recreation, irregpettwhether that goes
through a National Park or not.” Doc. 88 at 244. Akron’s counsel continued:

So I'm not sure there is any special, with dille respect, and believe me, |

recreate in national parks and I'm very sensitive to those concerns. But I'm not

sure as a matter of law and administrative interpretation that flowing through a

National Park gives it any greater protection under the law.

Doc. 88 at 244-45The Court respectfully disagrees.

As a part of this review, the Court must determine whether the decree is in tlee publ
interest. By utilizing only the administrative definition of “sensitive aréas Court would be
required to turn a blind eye to reality. The sensitive area at issue runs dineatighOhio’s
only National Park- a park thahas nearly 3 million annual visitors. As detailed above, the Park
offers nearly limitless activities to its visitors and nearly every one of thobéties is within
the immediate vicinity of the waterways affected by Akron’s CSO discharges

There can be no argument that the public interest herein is much higher @hsituation
thatincludes a stream that meets the definition ofressiive area but is used by a much smaller
population. While both areasould warrant priority under the EPA’s guidelines, the public

interest is clearly stronger hereifrurthermore, one could argue that the public interest herein is

even higher. Theurpose in creating the Park parallels the purpose of the Clean Water Act.
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both were designed to preserve natural resources. Accordingly, the pulbéstimehis matter
is extremely higrand will be more fully reviewed below.

Finally, the Court notes that Loren Denton, the acting branch chief in the municipal
enforcement plan in the water enforcement division of the U.S. EPA, indicated astbliows
testimony: “I think the complication here is tlesery outflow isto a sensitive area.” Doc. 87 at
150 (emphasis added).

B. Financial Capability Assessment

The financial capability assessment is a-piase approach under the EPA’s gliites

The first phase identifies the combined impact of wastewater and CSO control

costs on individual households. The second phase examines the debt,

socioeconomic, and financial conditions of the permittee. The results of the two

phase analysis are combined in a Financial Capability Matrix.
Schedule at 10. The second phats® furtherbreaks down the three mgral categories In
reviewing debt indicators, bond ratings and overall net debt as a percent of full magestypr
value are considered. In reviewing socioeconomic indicators, the unemployatenand
median household income are considered. Finadly reviewing financial management
indicators, property tax revenue collection rate and property tax revenues aera pérfill
market property value are considered. The final results are plugged into the nmatrilke a
matrix can then be used to omemenda reasonable schedule.

The patrties differ over the burden imposed on Akron by the decree. The EPA’s expert,
Gail Coad concluded as follows:

And what we conclude with the mid range financial capability indicator and a mid

range residential indicat, that for this example situation, Akron is a medium

burdened community. And that would, according to the guidartbe guidance

would suggest that a time period of somewhere around ten years is appropriate for
completing a program of this size.
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As based on financial capability, but obviously a lot of other considerations need
to be taken into account.

Doc. 87 at 998. There is no dispute that Coad’s conclusion is a correct application of the
EPA’s policies for conducting fnancial capability asessment.

In contrast, Akron’s expert, Bernie Bouman, concluded as follows:

In the top, you have the residential indicator as | said before. We take up with a

number that puts the City of Akron in the mid range. On the permittee financial

capability scorgit puts us in the weak when you take the matrix together. It puts

the City of Akron in a high burden.

Doc. 88 at 4445. It is undisputed that Bouman’s conclusion is different because he included
local income tax as a burden when performing his calonkat

In evaluating these competing experts, the Court finds that Coad’s testilmuriy be
given more weight for several reasons. With respect to Coad, there was no challeege t
calculations or methodology. She presented her analysis in a $taigind manner and relied
nearly exclusively on data provided by Akron. The Court hadoffortunityto view her
testimony and her work product and finds her very credible.

The Court cannot reach the same conclusion with respect to Bouman’s testifnshy.
Bouman’s testimony relied on a significant amount of work from Mr. Rexhaasenssistant
director of the economic center at the University of Cincinnati. As this Couri@uessiduring
the hearing:

So this witness is testifying about informatiapinions, views, expressed by or at

least others, we're not going to have someone else here to come forward and

testify about the basis of all of this information, these conclusions?

Doc. 88 at 32. Mr. Rexhausen was never offered as a witness andfadheneever subject to

crossexamination. The inability to question Rexhausen’s methods and conclusions undermines

the foundation of Bouman’s testimony.
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Beyond the foundational problems with Bouman’s conclusion, there is a more
fundamental problem with accepting his methodology. The financial capabilitix m&cussed
in the EPA’s guidance contains two componeatpermittee financial capability indicators score
and a residential indicator. The permittee financial capability indicators snohades
socioeconomic, debt, and financial indicators. A weak score for this factoows bed, a mid
range score is between 1.5 and 2.5, and a strong score is above 2.5. These rangest&ckre c
without any consideration being given to local income tax. Accordingly, Bouman’s
methodology of including local income tax could have no effect other than decreasing the
permittee financial capability indicator scorén other words, Bouman’s methodology could do
nothing other than slant his result toward that favored by Akron.

Bouman may indeed be correct that somehow considdmege taxes leads to a more
complete picture of the debt burden of the local community. However, adding thistéettter
existing formulaand maintaimg the same ranges does not apgeaper to the Court. Bouman
is effectively trying to fit a square peg into a round hole. Bouman would like to modifypthe i
into the EPA’s formla, but maintain its end rangie Given that income tax was quite clearly
never contemplated with the guidance, the Court does not believe it can simply be added in to a
calculation and thadvery other part of the guidance should remain unaltered.

A common sense review of Bouman'’s proposal also lessens the weight to be given to his
testimony. Bouman indated that Akron’s local income tax was a debt burden on the
community and therefore had to be taken into consideration. When questioned about the ability
of Akron to turn around and use that very same income tax to fund sewer repairs, Bouman only
indicatal that those taxes were not a “common” source for funding these types of projects.

However, there is nothing in place that prohibits Akron from using these funds. As a result,
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under Bouman’s methodology, Akron may tax its citizens and then turn arodnclaam that
because it taxes its citizens more than other citgesitizens have a lesser ability to fund repairs.
At the same time, Akron has never explained why those same taxes could not ée tppli
remedy the sewer issues.

With respect to the kdlity to fund the decree, Bouman also offered no admissible
evidence about Akron’s ability to incur additional debt. On this issue, Boumad rediarly
exclusively on hearsay from Akron’s officials. He performed no independent stuskrari’s
finances Bouman admitted thdte never examined the declaration provided by Akron to the
Court that listed various special obligation debt issues, nontax revenue, and economic
development bonds. Further, the Court inquired as follows:

Have you done any analysighatsoever as to their ability to borrow monies,
etcetera, to borroffor] necessary projects from 2000 forward?

Doc. 88 at 333. Bouman responded, “No.” Thus, while encouraging a broader approach than
the guidance, Bouman stopped short of fully evaluating Akron’s finances. As such, a lingering
guestion is left as to why Bouman seemed to pick and choose only financial information that
supported his conclusion of a high burden under tidagce.

Furthermore, when questioned about Akron’s debt, Boumaicdted that he had relied
upon numerous newspaper articles about Akron’s finances. This is troubling for seasoaist
First, the Court does not find newspaper artitte$orm an appropriate foundation for expert
financial review. Second, it becantlear during the hearing that Bouman had chosen only
newspaper articles that supported his views. When the Court presented an artoiestraed
Akron in a different financial light, Bouman admitted he had never seen the artithken it
into consideration. Bouman could not explain why only certain articledl articles that

supported his conclusiorswere found during his search.
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Based upon all of the above, the Court has given greater weight to Coad'’s iconclus
with respect to financiatapability. The Court, however, notes thataken into consideration
Bouman’s opinion that local income taxes should be taken into account in the overall
determination made by this Court.

In taking Bouman’s opinion regarding taxes into account, the Court must make note of
the fact that Bouman’s opinion on the issue is-sided. Throughout his testimony, Bouman
indicated that local income tax was a burden on Akron beyond that contemplatée by t
Guidance and therefore should be considered. Bouman, however, included no discubsion of
economic benefit the City of Akron and its surrounding communii@sgd receive from aiver
that is safe for recreational activities such as boating and fisWiagguchBouman’s discussion
of the tax burden is enetd to even less weight.

C. Implementation

While several witnesses and counsel spoke in broad strokes about the implemeitati
corrective measures, only one witness sought to provide hard dates. Paul Novak, the ohanage
the permitting and complianceqgram in division of surface water in the Ohio EPA, spoke to
the specific projects contained in the consent decfdevak began by describing the major
projects laid out in the consent decree. “[ljn essence, what we’re lookindvad tsinnels, a
northside interceptor tunnel, and an Ohio Canal interceptor tunnel.” Doc. 87-89188 |hen
there are the next batch of projects [which] would be ten storage basins,| Ithheral surface
storage basins because they will store combined sewer overflooc” 87 at 189. “And in the
final major ... control project is upgrades at the wastewater treatment p2nt¢.”87 at 189.

With respect to the time frame for completing these projects, Novak noted assfollo

And when | look at what Columbus and RegioBawer District has proposed
and said is reasonable time frames for both design and construction of such tunnel
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complexes, you're looking at a period of time of approximately seven to ten year
to do that.

And that includes both design and construction.
The surface storage basins and the separation projects could also be done in a
period of approximately ten years, as well as upgrades to the wastewater
treatment plant.
Doc. 87 at 190. Novak continued on and indicated that he did not believe thas it w
unreasonable to give Akron until 2028 to finish its upgrades. In so doing, Novak testified:
But | will say that, you know, if | look at the projects based on my best
professional judgment, you know, taking aside the affordability issue, you could
probably finish those in 10 to 11 years total.
Doc. 87 at 191.0ther than Novak, no witness offered specific testimony about the time frame
for fulfilling the projects detailed in the consent decree.
Of all of the witnesses offered to the Court over two @alys, Novak was the most
credible and had the broadest knowledge base with respect to this matter. Novakolvas i
as early as 2002 when Akron first sought to update its LTCP. For that entire time, Nevak ha
been the lead negotiator for the Ohio EPA. Novak informed the Court that many of thé&sprojec
now suggested in the LTCP were suggested well prior to thereB. During the prior
negotiations, the Ohio EPA
wanted them to construct the storage basins. We wanted them to install additional
treatmentat the wastewater treatment plant. We wanteging by memory now.
I'm going to say we pushed very hard to try to get them started on constfattion
the] Ohio Canal interceptor tunnel.
Doc. 87 at 196. Novak’s ability to review the history of the matter stood in stark ¢dotthe

testimony of Loren Denton. Denton, the acting branch chief in the municipal enfotcelsie

in the water enforcement division of the U.S. ERAndidly admitted that he joined the process
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very late and could offer littléo no detail about the past history of negotiations between the
parties.

In stressing the need for Akron to start its projects as soon as possible, Novak also
offered the Court the fact that while the City of Columbus was given 19 yearsitsndecree,
more than two-thirds of the overflows from Columbus will be eliminated in only 9.years

VIl.  Analysis

The Court begins its analysis by accepting that deference is appropriaasnrawhich
the EPA has demonstrated its expertiddowever, given the recorderein,the effect of that
deferences unclear.

For example, the EPA’s financial expert has concluded that the decree woul@ imapos
medium burden on Akron’s taxpayers. If the Court were to give deference tortlchtsion, the
EPA’s guidance would suggest that 10 years is appropriate for the decréleerriare, if the
Court were to defer to Novak’s expertise, the evidence would suggest that 10 tosli yaar
appropriate length of time to complete construction of the major elements of tiee.d€he
parties, however, do not request that the Court give deference to those elementdd, ilnste
appears to this Court that the parties seek defer@migdor their overall conclusion, regardless
of whether the evidence supports such a conclusion.

TheCourt heard over and again that the EPA’s guidance is flexildtow the particular
facts for each community to be taken into account. The Court has fully accepted what vie
However, not one witness offered facts that would support the length dDdbeee. As
indicated above, the quantifiable factors set forth in the EPA guidance all sagdestee of

roughly 10 years. For that matter, it was only through manipulation of the finandeliges
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that Akron’s expert was able to reach a result Humgested 15 years was appropriate. The
Decree, however, provides foearly19 years.

Neither the evidence, nor counsel, has demonstrated thaasuctrease in time beyond
the guidance is appropriatehe Court has heard numerous arguments ablbytthe decree is
“fair, adequate, and reasonable, as well as consistent with the public interestgver those
arguments all boil down to one: “This is the best we can do.” For example, napetHorth
evidence thatl9 years is needed due to tA&ron’s finances. The Court gave Akron every
opportunity to present such evidence. In fact, the Court was hopeful that the testin@ty of
Treasurer Steve Fricker would shed light on this topic. It did not. Insteadotire I€arned
through Frickes testimony that Akron had increased its dedin $750 million around the time
the Decree was entered to $832 million at the time of the hearingnédmingfli portion of this
$82 million in new debt went toward the early action projects in the decree.

Furthermore, Fricker's testimony on this point also offers insight into thendial
capability assessment. As at least a portion of the matrix relies upon thémnet Akron, the
continued spending during this litigation could serve to support a finding of a higher burden on
Akron. However, given that no significant amount of this debt went to remedyinGSke
issues, the Court is not inclined to afford Akron a substantial benefit from its owsnodeo
accrue substantial additional debt in the face of this litigation and its possiisieqtiences.

Fricker’s testimony effectively summed up the underlying financial docisn@otvided
to the Court. Prior to this litigation, remedying its combined sewer overfl@assnat a priority
for Akron. Since Akron began negotiating with the EPA in 2002, it has completed one major
capital project addressing the issuehe construction of a rack to help hold overflow. In

contrast, onlysince lodging the decrae 2009, Akron has incurreadditionaldebt ofmore than
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$80 million. While it is not the Court’s plade dictate Akron’s priorities, these facts clearly
demonstrate that Akron has not to date placed a priority on remedy@§dis

Akron’s recent expenditures are aligned with its prior capital expenditures. T8
through most of 2010, Akron had total capital expenditures of over $1.6 billion. Less than three
percent of those expenditures, roughly $41 million over 18 y@arslved combined sewers.
Furthermore, rany of the costs placed into the combined sewer category were not designed to
directly remedy theCSGs. On a nearly yearly basis, Akron paid for studies of the Ohio Canal,
Little Cuyahoga River, and Cuyahoga River. Further, a portion of Akron’s cagjiahditures
include the cost of the efforts to update the Long Term Control Pltwe. LTCP remains the
centerpiece of the pending Decree, encompassing the schedules for nearlyhall nodjor
projects necessary to fulfill the purposes of the Decrig.the parties have made essdiytia
zero progress on such an update in the last 9 years, those costs seem to have actwerglishe
little.

While over the course of 18 yedte City has invested only $41 million in remedying its
sewer problems, it has had no shortage of other expenditures. In 1996, Akron constructed Canal
Park Stadium for its minor league baseball team at a cost of nearly $29 milliennext year,
Akron renovated a former O’Neil's department store at a cost of $35 million. In 200dn Akr
issued income tax revenuers totaling $215%nillion for city projecs. In 2005, nearly $32
million was spent to make improvements to parking decks. In 2007, another $19.5 million was
spent to improve parking decks.

To put things in perspective, from 1993 to 2010, Akron spent over $10 rmitboaon

repairing parking decks than it did on remedyingd80s While it is notthe Courts role to
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pass judgment on the other expenditures, these facts sappiwang argumerthat Akron has
consistently ignored its sewer problemstfoe better part of the last two decades.

During this same time period, there were large stretches of no improvement iaténe w
quality in the Cuyahoga River. Akron’s lack of spending is particularly troublimgngthe
results of studis performed thrgghout that timdérame.

e “Results from the 1991 Cuyahoga River survey implicated the Akron sewer

system (WWTP, CSOs, SSOs) as a significant source of pollutant loatidgs

chemical and biological impacts.” Doc.-82at 21.

e “Given the relativelyunchanged state of discharges in Akron and Cleveland,

the lack of difference between 1991 and 1996 surveys was not particularly

surprising.” Doc. 62-3 at 22.

e “The general assessment of the situation inl@@8 Studywas that the impact

in the Little Cuyahoga watershed from the combined sewer overflows was so

pervasive that until the impact was mitigated by improvements to the sewer

system, biological and chemical water quality improvement could not occur.”

Doc. 62 at 6.

e The 1998 Study also dicated “dramatic increases in the amount of bacteria”

during wet weather sampling and “high bacteria levels even during dry w&ather.

Doc. 62 at 6.

The parties have also argued that a longer decree is necessary becausedbisisp
andimplement @cree and not an implememtly decree. The Court would be more inclined to
accept this argument without the undisputed history of this maktez.parties began negotiating
as early as 2002While Novak gave this Court background on these negotiatdmen offered
nothing specific about these negotiations until a supplemental filing by Akron nearbeksw

after the fairness hearing in this matt&hile the Court did not solicit this filing, the nature of

the filing compels a review by the Court.
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A. Akron’s Supplemental Filings and the Government’'s Responses

Akron’s first supplemental filing included the affidavit of its mayor, Donald Plu$iquel
Initially, the Court questions whethéfayor Plusquellic’saffidavit is valid. Unlike most
affidavits, the affidavit is not made upon “personal knowledge.” Instead, the affiant simply
claims to “have knowledge regarding the facts” witthe affidavit. A review othe document
reveals why the affidavit reads in this manner. The document is rife witbalyeansupported
factual allegationsand expert opinions well outside of the knowledge and expertise of affiant
The Court will explain those deficiencjeend will alsofully review the documendespite those
deficiencies

If anything, Mayor Plusquetl’s declarationsupports the Court’s determinatitimat the
Decree should be rejected. The declaration indicates that Akron was aware ofabevigsuts
CSGs in 1993 when it began to work on a LTCP. Thus, negotiations over an effective LTCP
have ber ongoing for nearly 18 years. Those negotiations have never led to a schedule that
would quickly and efficiently eliminate overflows to sensitive areas. Moredke tenor of
Mayor Plusquellic’sdeclaration, detailed below, demonstrates how unlikelyilltbe that an
agreement will ever be reached in the future.

It is clear that the declaration seeks to lay the blame for Akqoklems at the feet of
the Ohio EPA and th&).S. EPA. According to the declaration, Akron reached an agreement
with the director of the Ohio EPA in 2002 for implementation of Akron’s LTCP. Of course,
even the documentation relied upon in the declaration only indicates a “tentatemagt”
between Akron and the Ohio EPA. Doc. D4t 1. The document also makes cleat the

U.S. EPA hal not been consulted about the supposed “tentative agreement.” This “tentative
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agreement” apparently gave Akron 30 years to implement its LTCP. Theadlenlahen
squarely placeblame for Akron’s failures on the U.S. EPA. According to Mayor Plusquellic,

The City’s consultant was informed by Ohio EPA that U.S. EPA instructed Ohio

EPA it could not issue any more permits to the City without an approved LTCP.

Despite numerous inquiries, Ohio EPA has refused to reveal the identitg of th

person at U.S. EPA who instructed Ohio EPA it could not issue any permits to

Akron. Likewise, U.S. EPA refuses to divulge the name of that individual. The

name of that person must be released, as it is that individual who bears the

responsibility for the failure of other LTCP projects to be constructed b@itiie
Doc. 1011 at 5. The Decree was enteregell after a motion to compelas filed by the
Government. In contrast, no motion to compel was ever filed by Akrdre factthat these
highly relevant individuals were never disclosed during discovery and that Akron never brought
that issue to the Court’s attentioalls into question the accuracy of the factual allegations in the
declaration The Government has also quite properly observed thesettomments are
irrelevant to the Court’s analysis and that this is not the proper foruidgor Plusquellic’s
accusations.

The declaration also indicates that Mayor Plusquellic “devoted a significaoura of
time toward those negotiations. This included several trips to Washington D.C etomitie
officials of the Department of Justice and U.S. EPA.” Doc-1@15. It is unclear whether any
of these discussions included counsel in this matter for either the U.S. EPA drithERA or
whether Mgor Plusquellic sought to bypass counsel to reach a political conclusion to this
matter.

Mayor Plusquellicalsoagain invokegate hikes as a defense to any shorter decree. “In

order to accomplish a 10 year schedule, the average Akron sewer ratenddygears will pay

nearly double the rates than under a 19 year schedule.” Doé.dt08. These statements about

* While indicating that this is nahe proper forum for Mayor PlusquellicGecusations, the Government has
indicatad that it would strenuously disagree with the facts alleged in the déemtawnare this the correct forum.
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rate hikes are simply disingenuous. Akron has chosen time again to asserethikesatre the
only manner in which to pay for the improvements to its sewer system. However,cikisrde
is not compelled by Akron’s charter, any other law, or other litigation. Therauanerous
methods for funding these upgrades. Moreover, as detailed above, Akron hasbaeagble
to find a sourceof funding for the projects of its choice. It is clear from the dectaratiat
Akron feels that it should be entitled to 30 years to remedy its overflows. rdkagly, when a
shorter time period is proposed, Akron’s funding options suddenly become limited. This Court,
however, has reviewed the totality of Akron’s finances and therefore refe@sgument that
rate hikes are the only method for funding improvements.

Mayor Plusquellic’declaration also contends that Akirole significant capitgroject
of the last decade related to the CS®storage basin &ack 40, “resulted in a reductiaf
39% of the total CSO volume.” However, the declaration fails to note that thigioeduas
based solely on modeling and not on any actual meastne ofverflows. See Doc. 87 at 244
45. In contrast, the figure of 2 billion gallons of annual discharges was detdrbyy hard data
from Akron’s own monitoring. In that same paragraph, Mayor Plusquellic assert&hbat
City’s water quality experts’nformed him “that Ohio EPA’s own studies demonstrate that the
Cuyahoga River has experienced significant water quality improvement® Rack 40 was
built. However, rather than attach these alleged studies, or even name them atlagi@ethen
cites to two newspaper reports as support. Citing to these articles rather thalegee a
scientific data speaks directly to the credibility of the clamitie declaration

Furthermore, as the Government highlights, Mayor Plusquellic is not an envireghment

expert, nor does he have specialized engineering knowledge. Thus, to the ektens#®ks to
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opine on water quality analyses or the necessity of certain control medsutasks the proper
knowledge or expertise to offer such an opinion.

Finally, the declaration points out that otheities’ consentdecrees have permitted
lengthier time period$or completion namely a decree in Kansas City, Missouri and a decree
with the Northeastern Ohio Regional Sewer Dist{iftlNEORSD”). No details about thes
decrees have been provided to the Cotttwever,the Court takes judicial notice of the fact
that the decree with the NEORSD is an implen@iy decree. As such, it is apparent that
negotiations therein were successful in forming a complete—pdeiact severely lacking herein.
Accordingly, these comparisons offer no value to the Court.

For similar reasons, the Government's argument that this Decree is aunsigiteother
decreesacross the countrglso offers little value to the CourfThe EFA’s own acting branch
chief in the municipal enforcement plan in the water enforcement division of the RAS1dEed
that no decree had previously addressed overflows that all went directlgeansitive areas.
Accordingly, by the Government’s own admission, the case before this Court presents a unique
factual scenario that includes billions of gallons of discharges of parialintreated sewage
into a National ParkAs such, any argument about alleged consistency with other decrees carries
very little weight.

More than seven yeasdter negotiations begatheDecree was lodgedTellingly, a that
time the Decree was lodgedhere was no agreement on the schedule for the projects that would
be necessaryDuring the hearing on January 4 and 5, 2@1ecame clear that there is still no
agreement on that schedule. In fact, if iecree is approved, the parties anticipate nearly

immediately making use of its dispute resolution processs such, from a negotiating
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standpoint, the parties are exactly where they were nearly nine yearsnaghere close to an
agreement that would improve water quality.

In another effort to convince the Court that progress was being made, Akron filed a
supplement on March 2, 2011. The supplement included Akromlateg revised LTCP and
argued as follows:

Akron’s submission of a revised LTCP demonstrates its willingness to

compromise impreparing a plan that is consistent with U.S. EPBESO Policy

and to address the concerns the Court raised at the Fairness Ha#ririge

parties “design and implement planinder the proposed Consent Decree. The

submission of a revised LTCP puts the parties on a path toward not only

implementing the terms of the proposed Consent Decree, but a final design and

the construction ofontrols that will significatlty reduce overflows from Akros’

sewer system.

Doc. 102 at 2. Standing alone, this filing would give rise to a belief that an agteeme
Akron’s LTCP would be not only possible, but likely in the near future. However, the
Government’s responge Akron’s supplemental filingwhile also expressing a belief that an
agreement is likely, sheds a different light on the matter.

This filing demonstrates that on January 14, 2011, the Government rejected Akron’s
initial final LTCP update that was submitted on October 15, 2010. The October 15, 2010 LTCP
provided for a total of 12 overflows annually or roughlg nillion gallons of overflows. The
Government formally disapproved of the update in that same letter. On February 15, 2011, the
Government then provided further guidance to Akron for revisgigTCP. The February letter
provided that the Government beliewbet for Akron to comply with the Clean Water Act and
the Decree that the LTCP needed to provide for zero discharges from the basinschargetis

from the Ohio Canal Tunnel, 2 discharges from the Northside Tunnel that watedirand a

maximum of 6 bypasses from the treatment plant that were also treated.

32



The February 15, 2011 letter also sets forth a construction schedule that would achieve
full operation of all the CSO control measures by October 15, 2022. The letter alsogrovide

The Guidance also recognizes that some communities may not have the financial

capability to fund the costs of implementing a LT@P accordance with a

schedule based solely on normal engineering and construction practices, in which

case a longer schedule may be warrantedA and OEPA are not aware of any

information that demonstrates that Akron does not have the financial capability to

complete implementation of the LTCP described in this letter by October 15,

2022.

Doc. 1063 at 2(emphasis added)['he letter also addresses Akron’s gaiposed “2.1% capas

it relates to sewer rates. The letter includes an attachment dertiogstinat Akron could
remain below this cap and still comply with the construction schedule proposed by the
Government.

The Government’s response is illuminating for several reasons. First, tharfydbtter
expresses a belief that all of the informatreceived by the Government justifies a completion
date of October 15, 2022. Yet, the Government continues to urge the Court to approve a consent
decree that allows for overflows until nearly 6 years beyond that datepaittisularly important
to the Court that the Government reached its October 15, 2022 date through the use of its
Guidance and the particular facts presented throughout this litigation. As LanenDemself
testified during the fairness hearing: “[T]o be honest, when the setiignaeas lodged, we
didn't have all the information. So some [of] that wasn't considered then, but is being
considered now.” Doc. 87 at 1&3. Thus, from the Court’'s perspective, it certainly appears
that once Akron provided full information to the Court, the Government became convincad that
shorter decree was appropriate.

In addition to demonstrating this fact, the Government’s attached construction seébedule

also of interest to the Court. Within that schedule, the Government indicated thealiésrgn
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for the control measures needed under the decree. This schedule was similar itolayeut
schedules previously used by Akron. In response to the February letter, Akronpgpbedsits
revised LTCP which resulted in its March 2, 2011 supplemental filing. A comparison of
Akron’s February 28, 2011 LTCP update and the Government's February 15, 2011 letter

demonstrate just how far apart the parties remain at this date.

Control Measure Location  |Akron Design Criteria (in gallons) Government Design Criteria

Rack 3 1,227,000 1,865,006
Racks 5 & 7 553,000 1,105,920
Racks 10 & 11 1,259,000 2,518,616
Rack 12 3,211,000 6,004,454
Rack 14 1,203,000 1,927,842
Rack 15 846,000 1,446,246
Rack 22 1,167,000 2,424,446
Rack 26 & 28 1,335,000 2,296,669
Rack 27 & 29 1,237,000 1,290,276
Rack 36 606,000 1,133,074
Ohio Canal Tunnel 24,500,000 74,100,000
Northside Tunnel 20,800,000 33,200,000
TOTALS 57,944,000 129,312,549

For clarity, the parties appear to agree that storage basins are necessary athealdcations
detailed above, along with the construction of the Northside Tunnel and the Ohio Candl Tunne
The remaining two columns demonstrate that the parties dematelyagree orthe necessary
size of the stage basins or the tunnels. Akron proposes to build storage basins and tunnels that
would allow for the storage of 57,944,000 gallons. In contrast, the Government’s proposal
would allow for the storage of more than double that amount at over 129 million gallons.

While the Government proposes 223% more storage capacity, it also proposes & schedul
six years shorter than the schedule proposed by Akron. Particularly telling aparties’
stances on the construction of the Ohio Canal and Northside [SunAkron proposes a

Northside tunnel with a capacity of roughly 21 million galldmst would be fully operational by
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July 7, 2028. The Government proposes a Northside tunnel that stores over 33 million gallons
with construction completed by the end of 2021. Similarly, Akron proposes an Ohio Canal
Tunnel that has a capacity nearly 50 million gallons smaller or roughihondethe size of the

tunnel proposed by the Government. Akron seeks to have its smaller tunnel fully operational by
2020, while the Government would have construction completed by the end of 2017.

In summary, Akron seeks to build significant smaller tunnéide taking longerto make
both tunnels fully operationalWhile the Government’s latest stance would result in storage in
thetunnels of over 107 million gallons by 2022, Akron’s plan would not complete both tunnels
until 2028 anceventhen the tunnels would only hold 45 million gallons.

Finally, while Akron’s newest proposal has reduced its goal of 12 annualaveitid 3
anrual overflows, there is nothing to suggest that this lower number will be approvistt, lim
its February 14, 2011 letter, the Government expressly indicated that if Akron was not in
agreement with the proposed construction schettialereduced overflows to zeamd provided
adeadline of October 15, 2022, “Akron will need to provide a thorough explanation as to why it
believes that the proposed deadline is as soon as possible as required by Paragraph 12 of the
Consent Decree.” Doc. 18bat 3. Despe all of the supplemental filings in this matter, there is
nothing to suggest that Akron provided such an explanatiots February 25, 2011 updated
LTCP.

Even with all of the supplemental filings in this matter, there is nothing to suggest that
the paties are close to agreement on the measures necessary under the Decree or theeappropriat
schedule to implement those measur&be parties seek to spin this fact by asserting that they
would have a formal dispute resolution process if the Court ertezddecree In so doing, they

return to their “this is the best we could do” mantra. On numerous occasions, counsel asked this
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Court to look at its alternative. Counsel argued that ifDberee is rejected, litigation will
follow. The litigation wouldbe lengthy, costly, and contested. Accordingly, the argument went,
everyone would be better off if tigecree were simply entered nown that argument, counsel
turns a blind eye to the fact that the parties have not (and as it appears, simplyagneeodn a
schedule. Due to that fact, there is no doubt that this Court will be called upon to conduct
numerous “mindtrials” utilizing the Decree’s administrative dispute resolution process. The
proposed benefit of entering tiBecree— limiting litigation —is simply nonexistent under the
facts known to the Court.

As noted above, negotiations between the parties began as early as 20ReciEwe
allows for Akron to complete its obligations as late as 2028ile the parties have argued that
such aitme frame is now roughly 17.5 years, the facts indicate that Akron has\effedieen
given 26 years to remedy #dlegedviolations. Furthermore, as Mayor Plusquellic has admitted
that Akron sought to address its overflows as early as 1993, one could conclude thataskron h
been given 35 years to remedy d#ieged violations. From the evidence and argument
presented, there is no question that Akron sekk to utilize tafull time framein the decredo
comply. Mayor Plusquellic himself assertdtht “the citizens and businesses of Akron should be
given a longer period of time to implement its LTCP, not a shorter one.” Dod &08. This
comment stands in stark contrast to the requirement of the Decree that Akrdy sn@SO0s in
“a manner that is as expeditious as possible.” In fact, such a statementhgiv@surt grave
doubts about whether Akron will even attempt in good faith to fulfill such an obligation.

With the above-commentary in mind, the Court evaluates the factors as requaed b

A. Fair

The Sixth Circuit has explained the “fair” prong of the Court’s revievoldsws:
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In determining whether a decree is fair, courts have considered the follakeng:

strength of plaintiff's case, the good faith efforts of the negotiatorsyphreons

of counsel, and the possible risks involved in the litigation if the settlement is not

approved. Fairness should be evaluated from the standpoint of signatories and

nonparties to the decree.
Azko Coatings, 949 F.2d at 1435 (citations and quotations omitted).

Here, there is no question that the Government has a strong case. While Akron has
denied a bulk of the alleged violations, it lesthe same timadmitted numerous violations.
Further, Akron has admitted the factual basis of nearly every violation, djiatleonly the
application of its permit to those facts. From the Court’s review of the docket andatireghe
the Government presents a strong case.

There is also no question that the pariiegaged in lengthy negotiations that culatéd
in theDecree. However, the Court gives little weight to that fact because thesgaatiedone
little more thamagreed to agreeThe Decree contains only one diagad endlate andgprovides
no detailed schedule for the major eaabtion projectshat will ultimately be requiredAs such,
the core of the negotiations in this matter has yet to occur. To the extent thattige lpave
begun to negotiate the LTCP, tB@®urt's above analysis has made clear that those negotiations
are likely to cotinue to be unsuccessful.

Counsel seem to agree that the decree should be entered. However, as detailed above,
none could express a reason why the length of the decree is appropriate. nfeuetherore
recent correspondence from the Government to Akron seems to indicate that a dateisn 2022
more appropriate that the date contained in the Decrae.only argument heard from counsel

was thatthis Decree is better than no decree at all. As such, the Court has also afforded less

weight to counsel’s opinion.
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There are significant risks if this matter moves forward with litigation. IfoAkis
successful, the public runs the risk of continUle80sinto the Cuyahoga River. If the
Governments successful, Akron runs the risk of the imposition of massive fine, along with a
requirement of expeditiously implementiogstly remedial measuresAs such, all parties have
an incentive to reach a meaningful settlement.

On the whole, the factors weigh against a finding that Dieeree is fair. The
Government &s a very strong case. In fact, Akron has additbtenumerous violations. The
Decree does next to nothing to resolve the parties’ differences over the needntediabe
action by Akron. Further, no counsebs able to articulate why the Decree neeidete the
length that is proposed. As such, the “fair” prong of the Court’'®weweighs against entering
the Decree.

B. Reasonable and Adequate

The Sixth Circuit has also explained the Court’s role in reviewing the “reagdnabl
prong:

In determining whetér a consent decree is “reasonable” courts have considered

the following: the nature/extent of hazards; the degree to which the remilédy

adequately address the hazards; possible alternatives for remedyinghaadrd

the extent to which the decree hets the goals of the statut&hese criteria

reflect the court’'s “limited duty’to inquire into the technical aspects of the

cleanup program proposed by a consent decree in order to ensure that the

proposed settlement adequately addresses environmemdalpablic health

concerns.

The most important of these “resmableness” factors [is] the decredikely
effectiveness as a vehicle for cleansing[@mvironment].

Azko Coatings, 949 F.2d at 1436-37.
There is no way of knowing whether the Decree will be an effective todiefanging the

environment. As noted throughout this opinion, the cornerstone of the Decree, the LTCP, has

38



not been formalized.While the Government’s stated goal is to eliminate all overflows from
Akron’s CSOs, the parties’ fruitless negotiations have shown that Akron has neveriliagn w
to share in this goal. Furthermore, the Court has expressed on more than one occasion that i
does not agrethattheoutlier datecontained in the Bcreeis reasonablgiven the complete lack
of evidence offered in support of that date. Accordingly, the reaseaati@dequate pronglso
disfavors entering the Ecree.

C. Public Interest

The Court has made no secret of its belief that the public interest is very higk in t
matter. In its argment, the Government has focused upon the flexibility of this inquiry, citing
United States v. Microsoft Corp., 56 F.3d 1448, 1460 (D.C.Cir. 1995).

The court should also bear in mind fhexibility of the public interest inquiry: the

court’s function is not to determine whether the resulting array of rights and

liabilities is the one that wilbest serve society, but only to confirm that the

resulting settlement is within threaches of the public interest.
Id. (quotations and citations omitted; emphasisriginal).

There islittle douli in the Court’s mind that the daree will notbest serve society and
the affected waterways. Furthermore, based upon the evidence presente@aoarthig cannot
say that the Bcree is even within thesaches of the public interest. The Government appesato
contend that because thedeemay ultimatelybring Akron into compliance with thel€an
Water Act and may enhance water qualitgt some time in the future, it easily meets this
threshold. If the Court were taccept that viewevery decree would be in the public interest.
Such a limited review would turn this Court into the “rubber stamp” that the SixtiChas
expressly dictated againsfzko Coatings, 949 F.2d at 1435 (quotir@ty of Detroit v. Grinnell

Corp., 495 F.2d 448, 463 (2d Cit974). Accordingly, the Court declines to accept such a

limited review of the public interest.
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In evaluating this prong, the Court has continuegive deference to the expertise of the
EPA. In that regard, the EP#as mandatethat priority be given to sensitive areas. As Denton
indicated during his testimonygvery outflow is to a sensitive area.” Doc. 87 at 150 (emphasis
added). Moreover, the EPA’s guidance makes clear that that overflows to sensgastould
be completely eliminated if physically and economically possibleThat requirement is put in
place even without the specific consideration present in this—c#se impairment of Ohio’s
only National Park. Despite that fact, the ézree makes no feft to give priority to sensitive
areas. Insteadhe parties have negotiated a Decree that reawb@she outer limitsof the
EPA’s Guidancg20 years, for any decree, let alone a decree that involves sensitive areas.

The length of the Bcree becomesven more troubling once one examines the annual
discharge of untreated or partially treated sewage. Data from AkowmisWater Pollution
Control Station was retrieved on November 25, 2009. The data indicated &ypasls
dischargs of 1.2 billion gallons. An additional 824 million gallons were annually discharged
through CSGs.  Accordingly, over 2 billions of partially or untreated sewagansually
discharged into sensitivaeas

Upgrades to the Water Pollution Control Station have a hard deadline in the decree of
October 2017. However, those upgrades are only expected to reduce overflows by b8 milli
gallons per year. Further, the sewer separation projects also have a harekdéa&lirears after
the lodging of the decree. Those improvatseare expected to eliminate only 10 million gallons
of overflows per year. In other words, the improvements with hard deadlines in the widicree
only eliminate onegyuarter of the total overflows. The more significant improvements have no
agreed upomeadlines. In starkcontrast, Novak indicated that Columbus will eliminate nearly

two-thirds of its overflows in only 9 years.
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Finally, the Court pauses to reject Akron’s arguments that reducing thesewsenill
have no tangible effect on the wateratity. In part of its argument, Akron asserted that other
sources of pollution are significant enough that Akron’s contributions to the watety carali
overstated. The Court disagrees.

First, Klingenstein indicated that the smaller feeder streamdetianto the Cuyahoga
River were not significant factors in the water quality:

| am familiar with those streams, but the data I've seen on those streams, the

available data on these streams would suggest that the peaks, the number of data

points that exceed the single sample maximum, the frequency of that happening
on those streams is lower than on the Cuyah&p to me that says that they’

not the driver on the high numbers that we're seeing in the Cuyahoga, that

upstream is.
Doc. 87 at 63.Klingendein’s conclusion was supported by a supplemental filing. Do&. 90
Akron has not contested this conclusion. Instead, Akron has asserted that othergseathes
contribute to the water quality. However, the Water Quality Analysis for thetléleh
Inventory and Monitoring Network (HTLN) of the US National Park Service: BHOGA
VALLEY NATIONAL PARK directly refutes this point.

Additional research has confirmed that fecal coliform numbers continue tedexce

the 1000/100 mL primary contact recreation criterion between Akron and
Cleveland when stream flow is elevated due to rain runoff (Ohio EPA 1999).

This study concluded that thmost significant source of fecal coliform bacteria
was from multiple bypasses of the secondary treatment process Akribre
WWTP.

Doc. 902 at 36 (emphasis added). Beyond stgentific conclusion, it is simply inconceivable

from a common sense perspective that removing 2 billion gallons of untreated dlydestited

sewage from the Cuyahoga River will have litdeno effect on its water quality. Accordingly,
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the public interest weighs strongly against a decree that does little to nodthiegpedite
remedies that eliminate these discharges.

Additionally, the Governmerttas suggested that the Court take into account the finances
of Akron. The Government's expert concluded that from a financial standpoint, i50ngsathe
appropriate length for the Decree. It was only through manipulation of the E&tAialé that
Akron’s expert could stretch that length toyiars.

Finally, the Governmenhas suggested that the Court take into consideration the time
necessary to complete the remedies proposed iDeébeee. Novak testified that while it would
be difficult from a management perspective, all of the projemtessary to substantially reduce
the overflows could be completed in 10 to 11 years.

The public interest herein is not simply that a decree be entered. If that Wes albs
required, the Court would need no hearing to resolve the matter. Ratheybiie interest
includes a timely remedy aninterest not at all served by thecree. The upgrade to Akron’s
wastewater treatment plant need not be operational until October 15, 2017, nearly Bitgear
the decree. Similarly, full and complete separaof the sewers need not be completed for 8
years. As noted above, these remedies will remove only-cpreater of Akron’s discharges.
Beyond that, there is no hard timeline for any of Akron’s major projects. Any andtulé f
deadlines must be arad at through negotiations negotiations that have been ongoing and
unsuccessful for the last decade. In the event those negotiations continuk thesthispute
resolution process will begin. Many months will pass and hundreds of millions of gaflons
untreated and partially treated sewage will continue to flow into the Cuyatetganal Park-
an event that some would classify as an environmental catastréghsich, the public interest

is not at all protected. The public is given no relief in the immediate futumetheffmore,
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without some agreement on the construction schedule for the two major tunnels, the public has
no protectiorwhatsoever againsuibstantiabngoingsewer overflows
VIIl.  Amicus Briefs

On March 10, 2011, the City of Fairlawn moved for leave to filaraitus curiae brief.

Doc. 104. The following day, Summit County made a similar request. Doc. 105. Both motions
are GRANTED. The parties’ attachadicus briefs are hereby deemed filed and have been
considered by the Court.

The Court notes that the Decree was lodged with the Court on November 13, 20009.
Notice of the [2cree was published in the Akron Beacon Journal, the Richfield Times, and the
Southside News Leader. A public comment period was open for 60 days following the
publication of the notice.During that time period, neither the City of Fairlawn nor Summit
County offered feedback on the Decree. On May 10, 2010, the Government moved for entry of
the Decree. Neithemici responded to that motion in any manner. Tloairt then conducted a
fairness hearing on January 4 and 5, 2011. Nothing was heard from the City afviaorl|
Summit County during that hearing. In other words, there was a time and plaaavitte pr
feedback on the Decree. Howevdrwias not untilnearly two months after the hearing that
either party sought to file a brief in support of theci2e. As such, the briefs are woefully late
under any standard.

More important to the Court, neither brief addresses the issue before the Ceutiner N
brief seeks to argue that the Decree meets the legal stametssaryor entry by the Court.
Instead, both briefs contend that this Court should take into consideration the facbtthat
entering the Decree could negatively affect mgers in both comamities. Summit County’s

brief includesthe following “There is also a credible threat that the rate increase for the County
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will exceed the 2% of Median Household Income which is high burden on residetatiphyers
under” the EPA’s Guidance. Doc.34Q at 3. Similarly, Fairlawn’s brief includes: “Fairlawn
respectfully suggests that the sewer rates that would be the product ottea sborpliance
schedule may cause irreparable economic harm to the region.” Doc. 104-1 at 3.

Neither brief contains any financial analysis. Instead, both communites &ehave
simply accepted Akron’s choice that a rate increasieei®nly method for paying for the control
measures needed under the Decree. There are two faults with this premise. thé&irst
Governmat’'s February 2011 letter indicates that a construction scheduth lamger in scale
and much shorter in duration would still not exceed 2% of the median household income in
Akron. Such a conclusion casts great doubt on Akron’s conclusion that any lecblecider
than its proposal would exceed that mark. Furthermore, as detailed above, theydyinei
requirement that rate hikes form the sole or primary mechanism for raiginmgeéded funds for
the control measures. As the Government aptly statéd last letter to Akron: “[I]t is solely
within Akron’s discretion to determine whether rates should be raised, bonds issued, loans
secured, etc. to finance this work.” Doc. D&t 3. As such, it is apparent that the local
communities shoulaot simply accept without question Akron’s approach that rate hikes are the
only possible solution to this problem. In point of fact, if the Court were to enter threeD&
appears that Akron would simply utilize rate hikes and both Fairlawn and Summit County would
be worse off for simply accepting thasereases

IX. Summary

The parties brought to this Court aebres that allows Akron more than J@ars to

remedy itsCSCs. Those 19ears do not include the 7 years of negotiations that occurred prior

to this lawsuit being filed.The EPA’s financial review indicated that 10 years was appropriate.
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Construction of thenecessary capitgbrojects could all be completed within 10 years. No
evidence from any party was presented to suggest that a decregeadrd(or 26 years if one
includes the prior fruitless negotiations)resasonable or necessary due to the particular facts
surrounding Akron. In fact, the latest correspondence from the Government to Akroremdicat
that the totality of the evidence coupledtiwihe EPA’'s Guidance suggests that compliance
should be completed by October of 2022.

The fact that the Government’s latest filing contains such information onlysseyve
highlight what the Court discussed at length above. Pending before the Cittlet msdre than
an agreement to agree. It has now been more than 9 years since the parties sgtemibtoa
LTCP. The filing of this litigation brought the parties no closer together. Thgnipaf the
consent decree brought the partiecclosertogether. Rather, it appears that the only event that
even nudged the parties closer together was this Court’s fairness hedangver, as detailed
above, there is still a significant gap between what the parties believe is apregterLTCP,
and there is simply no doubt that future litigation before this Court would be ngcesfaally
reach an acceptable LTCP. While the parties’ disagreement has continued fparssrade,
billions of gallonsof partially or untreated sewage have been annually dischargedhato
Cuyahoga River and its tributaries.

The parties’ primary sellingoint to the Court is that theedree finally puts this matter
squarely before the Court. After more thame years of negotiations thdtave never
progressed, the parties may bring their disputes before the Court. However, the dispute
resolution process is not a quick one. Formal dispute resolution may only be invoked after 20
days of informal dispute resolution. After Akron initiates that process, the @oeat has 45

days to file its position statement. Within 15 days after receiving the position gtgtétken
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may seek judicial review. The Government would then have the opportunity to oppose the
request for judicial review and Akron would be permitted to reply in support. It is unclear
whether these deadlines take into consideration the time necessary to ¢cbenpdeninistrative
record. It is clear that any such process would take at3easinths before it was eveipe for
consideration by this Court. As such, thret of these disputes would not reach this Court until
sometime inJuneof 2011. Given the parties’ history of unsuccessful negotiations dates back
nearly a decade and given that any curdeéspputes would involve only discrete portions of the
Decree, there could be any number of these-triads before a final implementation schedule is
created. Such conduct does little to nothing to protect the public and instead simply maintains
the status quo for many months to come.

In contrastto a possible continual need for Court involvement over discrete issues in the
Decreegthe parties and more importantly the public would be better served bylaticesbefore
this Court that results in a full, complete, and certain resolution of this mattes, dontrary to
the parties’ arguments, rejecting the decree will not delay resolution ohdtier by any lengthy
period of time.

In sum, the Court rejectsdlparties’ view that “any decree is better than no decree at all.”
The Decree is not fair, reasonable, adequate, and in the public’'s best interest. daiging
deference tohe EPA’s expertise actually compels rading that the timeline in thedaree is too

lengthy, too uncertain, and too dependent updaoreagreement amongst the parti€&ased
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upon the facts and law presented to the Court, a proper decree should fulbwidenplete, and
certain relief to the publicAccordingly, the Court declines to enter thedtee.

IT IS SO ORDERED

March 17, 2011 # John R. Adams
JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT COURT

a7



