Kelley v. Smith

Dodl

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

WILLIAM KELLEY, ) Case No.: 5:10 CV 731
)
Petitioner ) JUDGE SOLOMON OLIVER, JR.
)
V. )
)
KEITH SMITH, WARDEN, )
)

Respondent ) ORDER

On April 8, 2010, Petitioner William Kelley (“Kelley” or “Petitioner”) filed a Petition for
Writ of Habeas Corpus (“Petition,” ECF No. 1) pursuant to 28 U.S.C. § 2254, challenging
constitutionality of his conviction for (1) murderagroximate result of child endangering; and (2
child endangering. After several motions to aohthe Petition, Magistrate Judge Baughman issu
a Report and Recommendation, recommending that the Petition be dismissed as proce
defaulted (ECF No. 39). Thmourt adopted this Report and Recommendation as to all claims
April 30, 2012 (ECF No. 47). Petitioner then file@ thstant motion, a “Motion Pursuant to Civil

Rule 60 (b)(6)” (the “Rule 60(b) motion”), on February 15, 2013 (ECF No. 52). The motion
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again referred to Magistrate Judge Baughmao,iasued another Report and Recommendation (the

“R&R”) on April 9, 2013, recommending that the cbdeny Kelley’s Motion (ECF No. 58). For

the following reasons, the court adopts as its own the Magistrate Judge’s second Repdrt an

Recommendation, and denies Kelley’'s Motion.
Magistrate Judge Baughman’s R&R first comfiad that Petitioner’s Rule 60(b) Motion was

not in fact a second or successive habeas petitidrtharefore the court has jurisdiction to addreg
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this Motion. (R&R at 9, ECF No. 58.) This svaot challenged by Respondent. Next, Magistrate

Judge Baughman addressed all of Petitioner's arguments in order. First, the Magistrate
rejected Petitioner’'s argument that the court eimexpplying the applicable Ohio procedural rulg
on behalf of the Supreme Court@hio in its order dismissing Kelley’s habeas corpus petitldn. (
at 10-11.) Magistrate Judge Bghman found that the Supreme QaifrOhio was not required to

explicitly state that its decision was based oncgg@dural default arising from Petitioner’s failureg

to present a claim to the state appeals cddrta{ 10.) Next, Magistrate Judge Baughman rejectég

Petitioner's argument that because he had raised an ineffective assistance of appellate
argument to the Ohio Supreme Court, this thad no basis for concluding that the claims nc
presented to the intermediate appellate court were procedurally defddltatil@.) He maintains
that any default would have been excused by tiiédative assistance of counsel in not raising th

claims on direct appeald;) The Magistrate Judge, cititgpldbergv. Maloney, 692 F.3d 534, 538

(6th Cir. 2012), found that Kelley had not exhaustsdemedies because he had not filed a claim

of ineffective assistance of counsel with thkio Court of Appeals under Ohio Appellate Rulé¢

26(B) in order to give an Ohio court an opportunity to rule on the merits of that didirat1(3.)
Magistrate Judge Baughman also found thaCthi® Supreme Court did not dismiss Petitioner’
appeal on the merits, but rather dismissed it oggutural default grounds because it did not rais
any substantial constitutional questiond. &t 14-15.)

Finally, Magistrate Judge Baughman rejed®editioner’s claim of actual innocenckH.(at
16.) First, the Magistrate Judge noted that most of Petitioner's arguments were restatemg
arguments he had previously made in hisslaglcorpus petition or the Ohio courts.l¢.) Next,

Magistrate Judge Baughman found that the “new” evidence arguments put forward by Peti
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consists mostly of arguments involving the legal sufficiency of the evidence used to convict
(Id. at 16-18.) The Magistrate Judge also notatidh but one of these arguments were known
Petitioner at the time of his trial, and thud dot constitute “new” evidence of innocendel. at

18.) In addition, the Magistrate Judge pointed out that many of these arguments were “g
restatements of Kelley’s procedurally defaulted federal habeas cldidis A§ for Petitioner’s sole

new piece of evidence, an affidavit from Delovéigigins stating that she overheard Crystal Sissq

him.
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say that she had been “coached” by detectives for her testimony at Petitioner’s trial, Magistrate

Judge Baughman found that the statement woulltbmed hearsay and therefore would have be
inadmissible. Id.) In addition, the Magistrate Judge also found that even if it were admissibl
would not be clear, irrefutable evidence of Petiér's innocence, but only evidence that Sisson
testimony may have been coercéd. &t 18-19.) Furthermore, tiMagistrate Judge found that this
evidence would not have established actual innocence as there were several other ba
Petitioner’s conviction.I¢. at 19.)

In his Objections to the R&R, Kelley essiaily challenges the entirety of the Magistratg
Judge’s conclusions. (Objections, ECF Nos. 6168 Kelley first argues that the Ohio Suprem
Court was required to make a plain statemeat thlief was denied for reasons of proceduri
default, based on the Supreme Court’s holdingarrisv. Reed, 489 U.S. 255 (1989), and that its
failure to do so means those claims were natgutarally defaulted. (Objéons at 4, ECF No. 61.)
Next, Kelley argues that he presented his clairtts®hio Supreme Court for “plain error” review,
which, under Ohio Rule of Criminal Procedure 52(b), entitled him to review on the merits ¢
though he did not raise the issue on direct apptdlat 9-10.) Kelley then argues that the

Magistrate Judge erred in interpreting his indffecassistance of counsel argument as a claim,
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he was using it as a “mere example of his appellate counsels [sic] ineffectivereesst"13.)
Kelley also argues that his Ru8(b) Motion was not premised oeneffective [sic] asst. [sic] of
appellate counsel...but rather the issue of whetbgtioners [sic] grounds for relief are ripe for &

determination on thier [sic] ‘merits’ in this habeasurt, due to the Ohi8upreme Courts [sic]

choice to dispose of petitioners [sic] timely dirappeal in its ‘standard one(1) fit-all order’ rathef

than properly considering it under thddim error standard of review’ld. at 14.) Finally, Kelley
contends that the Magistrate Judge erred in finding that his actual innocence claim failed.
The court does not find Petitioner’'s argumentbe well-taken. Petitioner relies Biarris

for his argument that this court erred in finding thiatclaims had been procedurally defaulted eve

though the Ohio Supreme Court had issued a ‘onditszdl’ order. However, as Magistrate Judge

Baughman notes in his R&R, tHarrisrule has been drastically expanded upon, and a federal c(
may “look through’ an unexplained order to thstleeasoned state court judgment and presume t
the Ohio Supreme Court’s unexplained ordersrestthe same grounds as the reasoned judgme
Eskridge v. Konteh, 88 Fed. App’x 831, 837 (6th Cir. 2004) (citintst v. Nunnemaker, 501 U.S.

797,802-04 (1991 ouchv. Jabe, 951 F.2d 94, 96 (6th Cir. 1996)). Petitioner's argument that O}
Rule of Criminal Procedure 52(b) entitles hinrégiew on the merits is also not well-taken. Ohi
Rule of Criminal Procedure 52(b) does not bar the Ohio Supreme Court from refusing to h
claim based on procedurdéfault if the claim of “plain error” was not raised in the intermedia
appellate court. Ohio R. Crim. P. 52(b). As for the remainder of Petitioner's arguments, the
finds, after carefully reviewing the ReportchRecommendation, Petitioner’s Objections, and &

other relevant materials in the record that\tagjistrate Judge’s conclusions are fully supported
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the record and the controlling case law. Acaagty, the court adopts as own the Magistrate
Judge’s Report and Recommendation. (ECF No. 58.)

Consequently, Kelley’'s Rule 60(b) Motion @E No. 52) is hereby denied, and fina
judgment is entered in favor of Respondent. The court grants Petitioner’'s Motion to Suppl€
Objections (ECF No. 63). The court furthertdes that pursuant t88 U.S.C. § 1915(a)(3), an
appeal from this decision could not be takegand faith, and there is no basis upon which to iss
a certificate of appealability. 28 U.S.C. § 2253(c); Fed. R. App. P. 22(b).

IT IS SO ORDERED.

[s/ SOLOMON OLIVER, JR.

CHIEF JUDGE
UNITED STATES DISTRICT COURT

September 17, 2013
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