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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

REV. GARY BRANCHQ ) CASE NO. 5:10cv1160
)
PLAINTIFF, ) JUDGE SARA LIOI
)
VS. )
) MEMORANDUM OF OPNION
) AND ORDER
DREW ALEXANDER, et al, )
)
)
DEFENDANTS. )

Pro seplaintiff Rev. Gary Branch¢"Plaintiff”) filed this action under 42
U.S.C.§ 1983 against Summit County Sheriff Drew Alexander, Summit County Chief
Deputy Gary James, the Summit County Jail Inmate Service SupervisoheaSdrhmit
County Jail Inmate Services Workers May 24, 2010(Doc. No. 1.) The Complaint
alleges Plaintiffwas denied access to the courts, denied inmate programs, and denied
religious accommodationsutit does not specify the relief souglid.) Plaintiff filed an
“Amended Complaint on June 17, 2010. (Doc. No. 4.) Despite its name, this document
appears to supplement the original Complaint,erathan amend itn it, Plaintiff names
as additional defendants Sergeant Mulhearn, Deputy J. Wolf, Aramark Food Sernukces, a
“Unnamed Deputy.(ld. at 2.)It also adds claims concerning denial dligious diet,
retaliation and health code violationand it seeks punitive damages in the amount of
$75,000. [d. 1-6) For the purposes of this Memorandum of Opinion and Order, the Court
shall analyze the claimsontained in both the original Complaint (Doc. No. 1) and the

“Amended” Complaint (Doc. No. 4)Further, it shall refer to both pleadings collectively
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as the “Complaint” and individually as the “original Complaint” and ti#enended
Complaint; all citations shall be to the individual claet numbers of the pleading®oc.
No. 1 and Doc. No. 4, resgtevely.)
For all the reasns set forth below, the ComplaiatDISMISSED.
BACKGROUND

The Complaintcontairs few factual allgations. The original Complaint
alleges Plaintiffvas denied proper copies to be filédn federal courtthat “Legal Aid
from Akron University would not help Plaintiff due to the nature of his federal laysuit
and that Plaintiff waslenied a legal aid kit, access to a law libramygreading materials,
including textbooks, newspapers, and religious texts. (Doc Nat 2.) The original
Complaint also alleges that Plaintiffas denied inmate programsuch as chemical
dependency, anger contraind HIV education(ld. at 3.)Finally, it alleges that Plaintiff
wasdenied religious services, communion, confession, fellowgihgyer meetings, and a
religious diet.(Id. at 23.) Summit County Sheriff Drew Alexander, Summit County Chief
Deputy Gary James, the Summit County Jail Inmate Service SupervisoheaB8drhmit
County Jail Inmate Services Workease named as defendamtsthe original Complaint
(Id. at 1.)

In the “Amended Complaint, Plaintiff reiteratessomeof the allegations of
the original Complaint, and addsew claims and defendants(Doc. No. 4.) Itadds
allegations thathe Chaplains do not haveeligious degreg andre-alleges thaPlainiff
was denied a religious dietd( at 2.) Itassertswithoutexplanationthatthe newly named
defendantDeputy Wolf “continues @ ‘retaliaté” against Plaintiffand that a deputy

assaulted artber inmate i’ April or May.” (Id. at 3.) It alleges?J. Wolf is 100% in the



wrong for his P.Is written against Plaintiff and are entered into the computer system for
the sentencing judge to read and the other deputy as (¥ellat4.) It also allegeshata
memo went out to allleputies on September 9, 20@®ncerning inmate workout attire.
(Id. at 4.)Finally, it addsAramark Food Serviceas a defendantn relationto alleged
violations issued bthe Health Departmenfid. at1, 6.)
Il. LEGAL STANDARD

Complaints filed | a pro se plaintiff must be liberally construed and
“however inartfully pleaded, must be held to less stringent standards than formal
pleadings drafted by lawyers.Erickson v. Pardus551 U.S. 89, 94 (2007) (quoting
Estelle v. Gamble429 US. 97, 106 (1976)).llAcomplaintsmust contain “a short and
plain statement of the claim showing that the pleader is entitled to relief[,]” F&iv.Re.
8(a)(2), in order to “give the defendant fair notice of what the plaintiff's claiand the
grounds upon whit it rests.”Conley v. Gibson355 U.S. 44, 47 (1957). Although this
pleading standard does not require great detail, the factual allegatidms corhplaint
“must be enough to raise a right to relief above the speculativé ewdlmust be more
than“an unadorned, thelefendant-unlawfulljrarmedme accusatioi.Bell Atlantic Corp.
v. Twombly 550 U.S. 544, 555 (2007giting authorities). In other words, “Rule 8(a)(2)
[...] requires a ‘showing,’ rather than a blanket assertion, of entitlement to rédieat
556, n.3.A complaint must contain more than legal conclusions or a simple recitation of
the elements of a cause of action to comply with Ruld.8hese pleadingequiremerd
apply to all plaintiffs, including those proceediqgo se SeeGarrett v. Belmon Co.

Sheriff's Dept.No. 083978, 2010 WL 1252923, at *2 (6th Cir. Ady.2010) Nat’l Bus.



Devel. Serv., Inc. v. American Credit Educ. and Consulting, 29€,F. App’x 509, 511
(6th Cir.2008.

Thedistrict courtis required to dismiss an forma pauperisaction under
28 U.S.C.§1915(ef2) if it fails to state a claim upon which relief can be granted, or if it
lacks an arguable basis in law or fateitzke v. Williams490 U.S. 319 (1989);awler v.
Marshall, 898 F.2d 1196 (6th Cir. 199(jstrunk v. City of Strongsvill®9 F.3d 194, 197
(6th Cir. 1996).For the reasons stated @l this action is dismissegursuant to
§1915(ej2).
1. LAW AND ANALYSIS

Plaintiff asserts a number of clainis the Complaint that are not well
defined. The Court liberally construdéise Complaint’s allegations concerning denial of
copies, access to law library and reading materialsaaledjal aid kit aglaims alleging
denial of access tthe murts, protectedby the First AmendmentThe Court liberally
construes the Complaint’s allegations concerrulegial of religious services and dies
claims of violations ofthe Free Exercise Clause tfe First Amendment. The Court
liberally construes the Complaintallegations concerningxercise restrictions, inae
assault, health code violatigrend inmate exercise attiessclaims of violations of rights
protected bythe Eighth AmendmentThe Court shallalso review the Complaint’s

allegations concerninggtaliation, denial of inmate programmijrand loss of “good days.”

! An in forma pauperislaim may be dismisseslia spontewithout prior notice to the plaintiff and without
service of process on the defendant, if the court explicitly states thatvbidng section 1915(e) [formerly
28 U.S.C§ 1915(d)] and is dismissing the claim for one of the reasons set fottl stdtute.McGore v.
Wrigglesworth 114 F.3d 601, 6089 (6th Cir. 1997);Spruytte v. Walters753 F.2d 498, 500 (6th Cir.
1985),cert. denied474 U.S. 1054 (1986}arris v. Johnson784 F.2d 222, 224 (6th Cir. 198®rooks v.
Seiter 779 F.2d 1177, 1179 (6th Cir. 1985).



A. Defendants

To statea prima faciecase under 42 U.S.§.1983,a mmplaintmust assert
that a persoracting under color of state ladeprived paintiff of rights, privileges, or
immunities secured by the Constitution or laws of the Wr8tatesParratt v. Taylor 451
U.S. 527, 535 (1981). Alaintiff cannot establish the liability of anyeféndant absent a
clear showing that theefendant was personally involved in the activities which form the
basis of the alleged unconstitutional baba Rizzo v. Goode423 U.S. 362, 371 (1976);
Mullins v. HainesworthNo. 953186, 1995 WL 559381 (6th Cir. Sept. 20, 1995). The
Complaint isvery brief and contairs no factual allegationsinderwhich defendants the
Summit County Jail Inmate Services Wers, or the “Unnamed Deputy might
reasonably be said to be associdtedny of the claims set forth by the Plaintlfideed,
other than the caption, there is no mention of these defendants in the Complaint.
Accordingly, these defendants are dismissethfthis action

It is possible under a liberalreading of the Complaintthat Sheriff
Alexander and Chief Deputy Sheriff Gary Jameay besaid to beassociated with
Plaintiff's claims becausethese defendantpresumably employ or supervise the
individuds whose actions gave rise tbe allegationscontained in theComplaint.
Respondeat superias not however,a proper basis for liability undgy 1983.Leary v.
Daeschner349 F.3d 888, 903 (6th Cir.2008ellamy v. Bradley729 F.2d 416, 421 (6th
Cir. 1984). Supervisors and employers cannot be held liable based solely on the right to
control employees, disimple awareness of employeanisconduct.”Leary, 349 F.3d at

903; Bellamy, 729 F.2d at 421. Furthermor@ supervisory officials failure to supetise,



control or train the offending individual is not actionable unless the superétber
encouraged the specific incident of misconduct or in some other way directlypadetic
in it.”” Shehee v. Luttrell199 F.3d 295, 300 (6th Cir.1999) (quotikays v. Jefferson
County,668 F.2d 869, 874 (6th Cir.1982)At a minimum a plaintiff must show that the
[supervisor] at least implicitly authorized, approved, or knowingly acquiesceflein t
unconstitutional conduct of the offending officérid. (quoting Hays,668 F.2d at 874).
There are no allegations in eitherRi&intiff's pleadings suggestintgfendants Alexander,
or Jamesmay have encouraged the behavior giving rise to the claimsdioectly
participated in it. Accordinglythese defendantse dsmissed from this action.
B. Access to Courts

The Complaint alleges that Plaintifas denied proper copies fbthis
Federal Court, a legal aid packge,and other legal material@oc. No. 1 at 2.As stated
above, the Coutiberally construegheseallegations as claims for denial afcess to the
courts,protected bythe First AmendmenfAs a threshold matter, the Complaint associates
no defendant with the access to court claims. Accordingly, dismissal &f thems is
appropriate. Assumin@grguendo that Plaintiff had alleged facts in tlmplaintunder
which one couldreasonably associate the of@ito any defendants, thelaims would
nonetheless still be subject to dismidsalfailureto state a clainmas explained below.

To state a claimdr denial of access to the cour®aintiff mustbe able to
demonstratéhat he suffered actual injury as a result of tledetidantsactions.Seelewis
v. Casey 518 U.S. 343, 351 (1996). This injury requirement is not satisfied by just any

type of frustated legal claimid. A prison official may be held liable for the deprivation of



this First Amendment right only to the extent that his or her actions preveptesbaer
from pursuing or caused the rejection of specific-frarolous direct appeals, baas
corpus applications, or civil rights actionid.; Hadix v. Johnson182 F.3d 400, 405 (6th
Cir. 1999).“Impairment of any other litigating capacity is simply one of the incidental,
and perfectly constitutional, consequences of conviction and inaticser” Lewis 518
U.S.at 355.

The Complaindoes not allegéacts which could ever give rise &m actual
injury because the allegationannot support a showirigat Plaintiffwas denied access to
the courts fora direct appeal, habeas corpus petiti@r civil rights action.Plaintiff
indicates he was filing a case in federal court, which may or may not be this mase, a
states he was not provided with assistance to prepare his pleading. He clavans rint
given proper copies, and other legal mater Yet, Plaintiff fails toindicate the type of
action or actions he was attenmgt to file, or how any of the defendants prevented him
from proceeding with the action or caused the dismissal of an dctibsent allegatios
that could support a shawg of an actual injury caused by a defendataintiff has not
stated a claim for denial of his First Amendment right of access to the doigrtgssal of

these claims is appropriate.

2 The Supreme Court stressed that the First Amendment does not gegnaswners the ability to transform
themselves into “litigating engines capable of filing everything frbareholder derivative actions to slip
andfall claims. The tooldt requires to be provided are those that the inmates need in order to atiack th
sentences, directly or collaterally, and in order to challenge the comsditidheir confinement.'Lewis 518
U.S. at 355.

% Even if the Complaint did clearly indicatieat Plaintiff was referring t¢his civil rights action, dismissal
would nonetheless be appropriate, as Plaintiff would negeatite to demonstrate any injury, because he
was evidently not prevented by any defendant from pursuing thesagiid clains.



C. Freedom of Religion
The Complainincludes several allegations @énial of religious freedoms.
Plaintiff's religious clains, in their entiretyin the original Complaintallege:

Whereas Plaintiff has been denied Religious services, worship services,
communion, confession, religious fellowshuyermeeting.]

Wheras, Plaintiff has been denied said religious dietvhereas
nondenominational jail chaplains have not attended and/or received biblical
studies.

(Doc No. lat 34.)

Dismissal of these claims is warranted becausdefendant is associated
with them The Complaint gives no indication of actions taken by any defendant that
Plaintiff claims constituted a deprivation of any religious service. The Campks
written, gives the efendants o notice of the actions thellegedlytook that gave rise to
these ciims. Dismissal, thereforis appropriate.

Assuming,arguendg that Plaintiff had alleged facts in ti@mplaintunder
which one couldeasonably associateese claims to any defendant, it woulohetheless
still be subject to dismisshkecause the Cortgint does not allege a factual basis for these
claims and gives no indication of the actions whicPlaintiff claims constituted a
deprivation of services. In short, the Complagaintains no factual allegahs to support
or explain the claimslegal condusory statements. For example, it lists a number of
religious practices that Plaintiff was alleged denied to participate, yet faildimate
whether these denials were the result of a jail policy or the decision of one er mor
individuals. Accordinglytheseclaims do not meet the pleading requirements of Rule 8

and merit dismissabee Twomb|y550 U.S. 555.



Plaintiff's religious clains in thar entirety in the*Amended” Complaint,

allege

Whereas Plaintiff continues to appe#o the rightful chairof commanded

[sic] and PRaintiff is refused, rejected, denied and violated concerning

plaintiff's religious right to a ‘religious diet’ (Exhibit E, (2o kites to

Sgt. Mulhearn¥ Which Sgt. Mulhear and Inmate Service Supervisdifs

no ‘religious training, education and/or religious degrees to base their

denial of said ‘religious deit’ [sic] of Plaintiff, concerning Plaintiff [sic]

tenants of his Christian faith, founded upon the Holy Bible, fasts, vows,

oaths, and sacred committments [sic] and raligipersonal experience of
the Plaintiff.

(Doc. No. 4 at 2).

To the extent thathis languagamay beliberally read to construelaims
against defendants Mulh@aand Inmate Service Supervidor their participation in the
denial of Plaintiff's grievance concerninghe alleged denial of higeligious diet, such
claims merit dismisal. Firstly, Plaintiff hasfailed to allegefacts under which he could
establish allegations of a constitutional violation concerning this dehialigious diet
Defendantsare simply not on notice of what Plaintiff's claim is or on the ground it rests
upon.See Conley355 U.S. at 47n any event, the “Sixth Circuit has held that a denial of
an administrative grievance and the failure to remedy the alleged consétutiolation
[does] not constitute sufficient involvement to establish liabili8heppard v. Jorded&lo.
07-14012, 2008 WL 4225465, at *3 (E.D. Mich. Sept. 9, 2008) (qudiingehee199
F.3d at300) DefendantdMulhean and Inmate Service Supervisor could be found
liable for their participation in the grievance process under any posadbtedilegedhn the

Complaint.

* This refers to two grievance forms attached as Exhibits to the “Ameé@tedplaint in which Plaintiff
grieved the alleged denial of religious diet while in Summit County Jail.

9



Accordingly, for the reasons stated abofaintiff's religiousclaims must
be dismissed.
D. Eighth Amendment

The Court liberally cortsuesPlaintiff's allegations concerningstrictions
on exercise, assault on another inmate, health code violatiodgestrictions on inmate
exercise attiras allegations of violations of rights protected by the Eighth Amendment.

Prison officals maynot deprive inmates otHe mnimal civilized measure
of life’s necessities.Rhodes v. Chapmad52 U.S. 337, 347 (1981). The Supreme Court
in Wilson v. Seiter501 U.S. 294, 298 (1991), set forth a framework for courts to use when
deciding whether cerita conditions of confinement constitute cruel and unusual
punishment prohibited by the Eighth Amendment. A plaintiff must first plead fact®iwhic
if true, establish that a sufficiently serious deprivation has occuldedSeriousness is
measured in regmse to“contemporary standards of decericyputine discomforts of
prison life do not sufficeHudson v. McMillian 503 U.S. 1, 8 (1992). Only deliberate
indifference to serious medical needs or extreme deprivations regardiognitiéons of
confinementwill implicate the protections of the Eighth Amendmelot. at 9. Plaintiff
must also establish a subjective element showing the prison officials acted with a
sufficiently culpable state of mindld. Deliberate indifference is characterized by
obduracy omwantonness, not inadvertence or good faith ekdritley v. Albers475 U.S.
312, 319 (1986). Liability cannot be predicated solely on negligedcé. prison official
violates the Eighth Amendment only when both the objective and subjective requgement

are metFarmer v. Brennan511 U.S. 825, 834 (1994).
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As a threshold matter, the Complafatls to allege fact under which the
objective component of this claim could everdstablisled concerningPlaintiff's alleged
denial of the opportunity to attd an exercise program for inmatasdhis subjectiorto
restrictions on exercise attire. As stated aboveEmhth Amendment claim is stated
where a prisoner is denied some element of civilized human existence due taatdeliber
indifference or wantonnesSeeWilsan, 501 U.S. at 298Street v. Corrections Corp. of
Americg 102 F.3d 810, 814 (6th Cir.1996). In sum, this prong of the Eighth Amendment
affords protection against conditions of confinement which constitute health threats, but
not against thosehich cause mere discomfort or inconveniertdedson 503 U.S. at 9
10 (requiring extreme or grave deprivation). Plairgifbllegations about the exercise
program are not the type of deprivations which trigger Eighth Amendment scrutiny.
Further the Complaint fails to allege any facts under which the subjective component
might be demonstrated. Indeed, defendant, much less htsilpability, is mentioed in
this portion of the ComplainfThis failure to associate these claims with any defendant
warrants dsmissal of the claims.

Plaintiff's claims that another inmate was physically assaulted by a
corrections officetikewise fail to state a cognizablercstitutional claim. While a physical
assault may fall within the protections of the Eighth Amendmeaitne asserted in @

1983 action are personal to the injured paBgeShepard v. Wellmar813F.3d 963, 970
(6th Cir. 2003).Plaintiff thus lacks standing to assert violations of another inisate
constitutional rightsMoreover, nadefendant is assocet with this claim. Accordingly,

this claim merits dimissal See d.
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Finally, Plaintiff mentions at the end of tHeAmended Complaint that
Aramark Food Servicebas overtwenty health code violations. (Doc. No. 4 at 6heT
nature of thesallegedviolations are not describedor are any additional facts supplied,;
the claim states only a legal conclusidee id. Legal conclusionsalone, are not
sufficient to state a cause of actidgbal, 129 S.Ct. at 1949This claim warrants
dismissal.

Dismissalof all claims concerningllegations of restrictions on exercise,
assault on another inmate, health code violations and restrictions on inmateceadtirels
is warranted for the reasons set forth above.

E. Retaliation

The Complaintallegesthat deferdant Wolf retaliated against Plaintifit
states that June 18, 2018 the date for Plaintifé ‘good daysthat are approved by the
sentencing judgé(Doc. Na4 at 4.)It then indicates thatefendanWolf “is 100% wrong
for his P.I's written against Plaintiff and are entered into the computer system for the
sentencing Judge to read.ld.) The Complaintdoes not explain whatP.l's” are;
however, they appear to be some type of conduct violations.

To state grima faciecase for retaliatiorthe Conplaint must allege facts
under whichPlaintiff canestablish that he engaged in protected conduct; that an adverse
action was taken against him that would deter a person of ordinary firmness from
continuing to engage in that conduct; and that a causakcbon exists between the first
two elementsThaddeusX v. Blatteyr 175 F.3d 378, 394 (6th Cir. 1999). The Complaint

fails to allege facts under which any thfese criteriacould be satisfiedror example,he

12



Complaintdoes not allege th&tlaintiff engaed in protected conduct or that this conduct
was in some way related to the issuance of hE's” To state a constitutional clairthe
Complaint mustllege facts under which Plaintiff camow he exercised a constitutional
right, butthe allegd facts also must be able to demonstrate that adveastions were
taken against Plaintifivhich were motivated, at least in pay his exercise of that right.
Thaddeus-X175 F.3d at 394. There are no facts set forth irCin@plaintunder which
Plaintiff might be ableto satisfy the @ments of this cause of actioBismissal is,
therefore, warranted.
E. Inmate Programming

The Complaint states thatahtiff is being denied participation in several
inmate programs, including programs for chemical dependency, angeslcbitf/Aids
education, domestic violence, like skills, tutorial services, alcoholics anonynitete;y
instruction, narcotics anonymous, and others. (Doc. No. 1 at 3d)ldf however, to
identify any particular constitutional right aghtsviolated by the defendants concerning
thesealleged denialsPrinciples requiring generous constructionpod sepleadings are
not without limits.See Wells v. Brow91 F.2d 591, 594 (6th Cir. 1988eaudett v. City
of Hampton 775 F.2d 1274, 1277 (4th Cir. 1985). A complaint must contain either direct
or inferential allegations respecting all the material elements of some viable legglttheo
satisfy federal notice pleading requiremer@se Schied v. Fanny Farmer Candy Shops,
Inc., 859 F.2d 434, 437 (6th Cir. 1988). District courts are not required to conjure up
guestions never squarely presented to them or to construct full blown claims frencsent

fragmentsBeaudett 775 F.2d at 1278. To do so woulequire]... the courts] to explore

13



exhaustively all potential claims of@o seplaintiff, [... and] would...transform the district
court from its legitimate advisory role to the improper role of an advocakengeout the
strongest arguments and most successful strategies for & pdrtst 1278. Moreover,
Plaintiff's failure to identify a particular legal theory timle Complaintplaces an unfair
burden on the efendants to speculate on the potential claims that Plaintiff may be raising
against them and the defenses they might assert in response to each of these possible
causes of actionSee Wells v. Browr891 F.2d at 594. Even liberally construed, the
Complaint does not sufficiently state the federal constitutional provisions upon which
Plaintiff intends to base th§1983 claim.

Dismissal is, therefore, warranted.
F. Loss of “Good Days”

Finally, the Complaint suggests that Plaintiffay be losing his‘good
days” (Doc. No. 4 at 4.) ltallegesthat with good days counted, Plaintiff should be
released on June 18, 2010. If he loses'god days, he will be released at a later date.
When a prisoner challenges the duration of his physical imprisonment, his onlyl federa
remedy is a writ of habeas corpiseiser v. Rodriguez411 U.S. 475, 500 (1973). He

cannot seek relief undgr1983.Dismissal of this claim is, accordingly, merited.
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V. CONCLUSION

For all the foregoing reasons, this action is dismissed pursuant to 28 U.S.C.
§ 1915(e)(2), without prejudic&he Gurt certifies, pursuant to 28 U.S&£1915(a)(3),
that an appeatdm this decision could not be taken in good faith.

IT 1S SO ORDERED.

Dated:October 14, 2010 [T S
HONORABLE SARA LIOI

UNITED STATES DISTRICT JUDGE

® 28 U.S.C.§ 1915(a)(3) provides, in pertinent pafAn appeal mg not be takerin forma pauperisf the
trial court certifies that it is not taken in good fdith.
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