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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JOHN L. BRUTZ, et al., ) CASE NO. 5:10¢cv1776
)
PLAINTIFFS, )
) JUDGESARA LIOI
VS. )
)
RAYMOND S. STILLWELL, et al., ) OPINION & ORDER

)
DEFENDANTS. )

Before the Court is the Rule 56{ayotion (Doc. No. 18)iled by Plaintiffs John
L. Brutz and Michael L. Cohl (“Plaintiffs}) seeking leave to conduct discovery before
responding to the motion for summary judgmélgd by Defendant)Raymond Stillwell and
Mark Spizzo (“Defendants”). For the reasoratexd as follows, Plaintiffs’ motion is DENIED.

l. Factual and Procedural Background

This breach of contract case was originally filed in state court on July 20, 2010
and was removed to this Court on August 2@10. The Complaint alleges that Defendants
unilaterally terminated the parties’ joint vard agreement and seeks damages in excess of
$10,000,000. Very early in the litigati, prior to the scheduled &aManagement Conference
(“CMC") and before any discovery had beemdocted, Defendants filed a motion for summary
judgment (Doc. No. 15), assegirnthat Plaintiffs claims a&r barred by the doctrine ogs

judicata’

! Formerly Rule 56(f) of the Federal Rules of Civil Procedure
2 The Court cancelled the scheduled CMC pending resolution of the Defendants’ summaryjudgtite.
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Indeed, this is not the first lawsuit between the parties. In an earlier action, filed
in this Court, the Honorable Judge Patriciau@@an presiding, Plaintiffs sued Defendants, as
well as two other individuals, seeking damages for breach of contract and injunctive relief
stemming from the defendants’ alleged breach efsdime joint venture agreement at issue here
(the “First Action”). GSee Brutz v. StillwellCase No. 1:09CV2564, Compl., Doc. No. 1).
Plaintiffs later abandoned their common ldseach of contract claim and amended their
complaint, alleging claims under the Racketdésfluenced and Corrupt Organizations Act
(“RICQO"). (See id, First Amend. Compl., Doc. &N 6). On May 12, 2010, Judge Gaughan
dismissed the case against thBsgendants for failure to stageclaim upon which relief could
be granted, pursuant todkeR. Civ. P. 12(b)(6) Brutz v. Stillwell No. 1:09 CV 2564, 2010 WL
1924471 (N.D. Ohio May 12, 2018).

Returning to the instant suit, Plaffs responded to Defendants’ summary
judgment motion with the instant motion, by whiBhaintiffs seek leave to conduct discovery
pursuant to Rule 56(d) or in tladternative, an extension ofrté in which to oppose Defendants’
motion. Defendants opposed the motion (Doc. No.at@) Plaintiffs replied (Doc. No. 20). The
matter is ripe for disposition.

. Law & Analysis

Federal Rule of Civil Procedure 56(d) pésra court to allow discovery prior to
ruling on a motion for sumary judgment. Specificall Rule 56(d) provides:

If a nonmovant shows by affidavit or dachtion that, for specified reasons, it
cannot present facts essential to jysti6 opposition, the court may: (1) defer
considering the motion or deny it; (2) allow time to obtain affidavits or

declarations or to take discovery;(8) issue any othexppropriate order.

Fed. R. Civ. P. 56(d).

3 On June 10, 2010, Plaintiffs filednatice of appeal with the Sixth Circuourt of Appeals, which was dismissed
on Plaintiffs’ voluntary motion on July 30, 2010.



“A plaintiff seeking to delay a ting on a summary judgent motion must
demonstrate how postponing a ruling will enabl@,hby discovery or other means, to rebut the
movant's showing of the abserafea genuine issue of factDuran v. AT&T Corp.C-2-99-418,
2001 WL 1334280 (S.D. Ohio Aug. 22, 2001) (citidgod v. Ohio Edison C0149 F.3d 413,
422 (6th Cir. 1998)). To this end, a Rule 56(tfidavit must “identify the material facts it hopes
to uncover.” Taylor Acquisitions, L.L.C. v. City of Tay|oB13 Fed. App'x 826, 835 (6th Cir.
2009); Summers v. Leis368 F.3d 881, 887 (6th Cir. 2004) (“In the absence of a sufficient
affidavit, there is no justification for the district court's determination that a motion for summary
judgment would be premature until the close of discovery.”).

Whether to grant a 56(d) motionvisthin the trial caurt’s discretion. Good 149
F.3d at 422. No party has an “absolughtito additional time for discovery[.Lewis v. ACB
Bus. Servs. Inc135 F.3d 389, 409 (6th Cir. 1998). “The félcat discovery is not complete —
indeed, has not begun — need nokedefa motion for summary judgmerfitfPan Am. Pharm.,

Inc. v. Shelin980 F.2d 730 (6th Cir. 1992) (quotiAgn. Nurses' Ass'n v. lllinoi§83 F.2d 716,
729 (7th Cir.1986)).

Plaintiffs’ counsel, Mitchell J. Yelskyjléd the required affidat, in which he
attests that there has been no formal discoveeytler this action or the First Action. Yelsky’s
affidavit requests that theo@rt stay its ruling on Defendants’ summary judgment motion to
permit him to “conduct Discovery on Plaintiffs’ behalf, necessary to oppose summary
judgment.” Further, he attests that “[ikput discovery, opposing summary judgment is
unreasonably difficult and impracé” (Doc. No. 18-1.)

Yelsky’'s conclusory assertions are insu#iti to warrant a continuance of stay of

the motion for summary judgmenBall v. Union Carbide Corp.385 F.3d 713, 720 (6th Cir.



2004) (holding it is within the trial court’s sfiretion to reject a Re 56(d) affidavit as
insufficient to support further discovery when ttigdavit lacks “any details’or “specificity” ).
“[A] district court need not allow additionaliscovery by the nonmoving party if the party does
not explain how such discovewould rebut the movant's shawg of the absence of a genuine
issue of material fact.Singleton v. United State277 F.3d 864, 872 (6th Cir.2002) (citations
omitted). Yelsky’s affidavit fails to identify whabaterial facts he hopes to discover or exactly
how he expects those materials to hehkarRiffs in opposing simmary judgment.

Moreover, Yelsky does not explain how fa&k discovery would have any impact
on Defendants’ summary judgment motiorsdée on the purely legal argumentre$ judicata
See, e.g., Schulze v. Twp. of Claybahk¥9-CV-724, 2009 WL 3586139 (W.D. Mich. Oct. 27,
2009)(holding Rule 56(f) inapposite where additional factual discovery would have no bearing
on motion seeking summajydgment on basis aks judicataand Rooker-Feldmardoctrines,
both purely legal issueslpefendants do not contend that Rtdis’ claims should be dismissed
because of a lack of record evidence to create a genuine issue of netéal an element of
Plaintiffs’ breach of contract claim; rather thegae that Plaintiffs have raised claims that could
have been litigated in theirst Action. “The doctrine ofes judicataor claim preclusion states
that a final and valid judgmerin the merits of a claim precludes subsequent action on that
claim. The doctrine precludes re-litigation on wiai actually litigated as well as claims that
could have been litigated.’Knox County Educ. Ass'n v. Knox County Bd. of EdLE8 F.3d
361, 376 (6th Cir. 1998). This determination doesraqtire factual discovery and can be made
solely by comparison of the factual allegations and claims raised in the pleadings in both actions.
Holloway Const. Co. v. U.S. Dept. of Lap891 F.2d 1211 (6th Cir. 198@olding district court

may invokesua sponteloctrine ofres judicatain interest of promotioof judicial economy).



“[T]he plaintiffs cannot prolong the resdlon of what are otherwise purely legal
issues by ambiguous references to the needaiod the general imp@ance of discovery.”
Schulze v. Twp. Of Claybank$:09cv724, 2009 WL 3586139 (W.D. Mich. Oct. 27, 2009)
(holding [former] Rule 56(f) ignapposite where factual discovemould have no bearing on
legal arguments raised in summary judgment motion) (qudtiolginson v. Akins1990 WL
71285, *6 (N.D. Ill. May 7, 1990)). Accomdgly, Plaintiffs’ motion is denied.

1. Conclusion

For the foregoing reasons, Plaintiffs haeded to establish that the requested
discovery is essential to their opposition to Defendants’ motion for summary judgment.
Consequently, Plaintiffs’ Rule 56(d) motion BENIED. Plaintiffs are order to file their
response in opposition to Defendants’ Motiom 8ummary Judgment on or before May 27,
2011. Defendants’ reply brief duie on or before June 6, 2011.

IT 1SSO ORDERED.

Oe.

Lol ““
HONORABLE SARA LIOI
UNITED STATESDISTRICT JUDGE

Dated: May 10, 2011




