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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRIAN J. WOODS, JR., CASE NO. 5:11CV565

PLAINTIFF, JUDGESARALIOI
VS.
MEMORANDUM OPINION &

STATE OF OHIO, et al., ORDER

N N N | ) N N N N

DEFENDANTS. )
)

Before the court is defendants Staté&dio and Ohio Governor John R. Kasich’'s
motion to dismiss pursuant to Fed. R. Civ. P(b)@) and Fed. R. Civ. P. 12(b)(6). (Doc. 6.)
Plaintiff Brian Woods has filed a brief in oppii@n (Docs. 7, 15), and defendants have filed a
reply brief (Doc. 9). This matter is ripe forsgosition. For the reasons stated as follows, the
motion iISGRANTED and this case 81 SMISSED without prejudice.

l. BACKGROUND

Plaintiff Brian J. Woods, an 18-year-oldsi@ent of the City of Akron, Ohio, filed
this pro seaction challenging the constitutionality of tW@hio statutes that place limitations on
the purchase, sale, and furnishing of handgunanalto persons under the age of twenty-one.
Ohio Rev. Code 88 2923.211(B), 2923.21(A)(3)-(2). mitiiseeks declaratory and injunctive
relief pursuant to 42 U.S.C. § 1983 against theeSi&ODhio and Ohio Governor John Kasich on
two counts: Count | claims that the statuteslate his right to keep and bear arms under the

Second Amendment to the U.S. Constitution; &@ulint Il claims that these age restrictions
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violate the Equal Protection clause of the Fourteenth Amendment to the U.S. Constitution by
discriminating against eighteenneteen, and twenty-year olds.

The Complaint alleges that Mr. Woodssdtes to own a hatgun for self-defense,
but because of the aforementioned Ohio us¢st he fears arrest, criminal prosecution,
incarceration and a fine if he were to passa handgun. (Compl. § 21.) Mr. Woods asserts that
Ohio’s statutory scheme is unconstitutional under recent United States Supreme Court precedent
because it prevents law-abiding, responsibldtadtizens between the ages of 18 and 20 from
fully exercising their fundamental right tceep and bear armg¢ld. 1 2-5) (citingDist. Of
Columbia v. Heller 544 U.S. 570, 128 S. Ct. 2783 (200B)cDonald v. Chicagpo130 S. Ct.
3020 (2010)).

Defendants moved to dismiss the Compléidoc. 6) arguing tat: (1) this Court
lacks subject matter jurisdiction because plairgtifflaims against theate and the governor in
his official capacity are barred by the Eleventhekdment; and (2) plaintiff fails to state a claim
for relief under the Second Amendment and Hwual Protection Clause of the Fourteenth
Amendment. As outlined more fully below, t@eurt finds defendants’ first ground well taken.
Accordingly, because the Eleventh Amendment bassaction, the Court must dismiss this case
for want of jurisdiction and will not address the merits of plaintiff's claims.

. STANDARD OF REVIEW

Where a defendant raises the issudaok of subject miger jurisdiction under
Rule 12(b)(1), the plaintiff has the burden obyng jurisdiction in order to survive the motion
to dismiss.Moir v. Greater Cleveland Reg’l Transit Autl895 F.2d 266, 269 (6th Cir. 1990).
See also, DLX, Inc. v. Kentuck381 F.3d 511, 516 (6th Cir. 2004). “A court lacking jurisdiction

cannot render judgment but must dismiss the catusay stage of the proceedings in which it
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becomes apparent that jurisdiction is lackirgasso v. Utah Power & Light Ca195 F.2d 906,
909 (10th Cir. 1974)See also, Kusens v. Pascal GBl8 F.3d 349, 359 (6th Cir. 2006).

Motions to dismiss for lack of subjenotatter jurisdiction fall into two general
categories: facial attaskand factual attacktlnited States v. Ritchid5 F.3d 592, 598 (6th Cir.
1994),cert. denied513 U.S. 868, 115 S. Ct. 188, 130Hd. 2d 121 (1994). Aacial attack on
subject matter jurisdiction goes to whether thainiff has properly allged a basis for subject
matter jurisdiction, and the trial court takibe allegations of the complaint as tr@hio Nat'l
Life Ins. Co. v. United State822 F.2d 320, 325 (6th Cir. 199@®mith v. Encore Credit Corp.,
623 F. Supp. 2d 910, 914 (N.D. Ohio 2008). A factathck is a challege to the factual
existence of subject matter jsdiction. No presumptive truthfukéss applies to the factual
allegations, and the court is free to weigh the evadeand satisfy itself &s the existence of its
power to hear the casRitchie, 15 F.3d at 598Moir, 895 F.2d at 269RMI Titanium Co. v.
Westinghouse Elec. Corr8 F.3d 1125, 1135 (6th Cir. 1996). rdedefendants have raised a
factual attack against plaintiffs’ Complaint.

1. DISCUSSION

Defendants argue that all of Mr. Wobddaims are barredoy the Eleventh
Amendment to the United States Constitution andtrbe dismissed for lack of jurisdiction. The
Eleventh Amendment prohibits a citizen of a statenfsuing that state, @ne of its agencies, in
federal court unless the state consents to such suit or there is an express statutory waiver of
immunity. Hans v. State of Lal34 U.S. 1, 10 S. Cb04, 33 L. Ed. 842(1890Pennhurst State
Sch. & Hosp. v. Haldermar65 U.S. 89, 98-99, 104 S. Ct. 900, 79 L. Ed. 2d 67 (1984). The
State of Ohio has not consented to suit in federal chlixbn v. State of Ohjol93 F.3d 389,

397 (6th Cir. 1999). Eleventh Amendment immunityfs to state officials sued in their official
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capacity because such a suit is in fact an action against theB3gatdon v. Holt469 U.S. 464,

471, 105 S. Ct. 873, 83 L. Ed. 2d 8@®85). Furthermore, it is wedistablished that Section

1983 does not abrogate Eleventh Amendment ImmuHi&milton’s Bogarts, Inc. v. State of

Mich., 501 F.3d 644, n. 8 (6@@ir. 2007) (citingWill v. Mich. Dept. of State Policd91 U.S. 58,

65—71, 109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989)). Consequently, absent the consent of the State
of Ohio, Woods suit against the state and @wvernor are barred by Eleventh Amendment
immunity.

Woods urges that the exception to Eleth Amendment immunity established by
the United States Supreme Cour@x parte Youngpermits his suit agast the Governor. [Ex
Parte Young the Court held that the Eleventh Andement does not bar suggeking injunctive
relief against state officers charged withaagoing violation of fedetdaw. 209 U.S. 123, 150-
57, 28 S. Ct. 441, 52 L. Ed. 714 (1908x Parte Younghowever, only “abrogates a state
official’s Eleventh Amendment immunity whensuit challenges the constitutionality of a state
official’'s action” Children’s Healthcare Is A Legal Duty, Inc. v. Dete98 F.3d 1412, 1415 (6th
Cir. 1996) (emphasis added). Thet8iCircuit has held that thstandard requires that the state
official threaten and be about to commence proceedings in order for the exception tadapply.
“General authority to enforce thaws of the state is not suffant to make government officials
the proper parties to Igation challenging the lawld. at 1416. Thus, when a state official has
no connection to the enforcement of a statute tlekfore, no duty to a plaintiff, he is properly
dismissed as a defendald. at 1416-18. (reversing trial courttolding that the Ohio Attorney
General has no Eleventh Ameneint immunity, and holding thalhe Ex Parte Young exception
did not apply when the Attornggeneral had not connection to tieforcement of the statute at

issue);accord Nat'l Audubon Soc'y, Inc. v. Davis, 30F.3d 835, 847 (9th Cir. 2002) (holding
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Suit against state governor barred where there was no showing that he had any enforcement
connection to the state’s fish and game code).

Here, Governor Kasich has no connectwith the enforcement of Ohio Rev.
Code § 2923.21 and Ohio Rev. Code § 2923.211. @lwoconfers enforcement of criminal
provisions, such as thesgyon county prosecutorSeeOhio Rev. Code § 309.085(A). Further,
Woods has not alleged that Governor Kaslds threatened and is about to commence
proceedings to enforce the sarbeters 92 F.3d at 1415¢f. Young 209 U.S. at 161 (finding
that Attorney General was amenable to suitifigunctive relief where he was charged with the
duty of enforcing the statutprduties at issue and had walfy initiated enforcement
proceedings).

The “mere fact that [the] governor is undegeneral duty tenforce state laws
does not make him a proper defendant in every action attacking the constitutionality of a state
statute.”Akron Ctr. For Reprod. Health v. Roseé883 F. Supp. 1123, 1129 (N.D. Ohio 1986)
(holding Eleventh Amendment barred suit agakio Governor and Attorney General because
enforcement of the challenged criminal statutes wiearly delegated to prosecuting attorneys).
See alspBrown v. StricklandNo. 2:10CV166, 2010 WL 2629878, *3 (S.D. Ohio June 28, 2010)
(holding Eleventh Amendment barred suit agaiOhio Governor wherhe had no connection
with enforcement of expungement statutet’'NCoal. For Students wh Disabilities Educ. &
Legal Def. Fund v. TaftNo. C2-00-1300, 2001 WL 1681115 (Sept. 24, 2001 S.D. Ohio)
(holding that Ohio Governor sammune from suit under thedslenth Amendment because he
had no statutorily imposed duty to implementtibiaal Voters Rights Act, the enforcement of

which Ohio law delegates the Secretary of State).



As outlined in Defendant®Reply brief (Doc. 9, at 2-3)he cases cited by plaintiff
are inapposite and do not support the application oEthParte Youngxception in this case.
Accordingly, the Court concludes that tBe Parte Youn@xception to the Eleventh Amendment
does not apply with regard to Governor Kasich.

V. CONCLUSION

For all of the foregoing reasons, dafe@nts’ motion to dismiss (Doc. 6) is

GRANTED. This case i®1SMISSED without prejudice.

IT ISSO ORDERED.

Dated: October 7, 2011 5‘% C?Q-;
HONORABVKE SARA LIOI

UNITED STATESDISTRICT JUDGE

The Eleventh Amendment was not at issue in eif¥ist. Of Columbia v. Heller544 U.S. 570, 125 S. Ct. 2055
(2008) orMcDonald v. Chicagp130 S. Ct. 3020 (2010) because those suits were not brought against states. Nor
was the Eleventh Amendment at issudJimted States v. State of Ari41 F.3d 339 (9th Cir. 2011), which was a
suit filed by the United States government, not a privateetifiagainst the state of Asiza. Finally, plaintiff filed a
notice of supplemental authority (Doc. 15) citidgarth v. Holder 641 F.3d 499 (D.C. Cir. 2011), however, again,
in that case, the Eleventh Amendmesas not at issue because the suit was not brought against a state.
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