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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DANNY CONAWAY CASE NO.5:11CV2295

Plaintiff, JUDGE JOHN R. ADAMS
VS.
STARK TRUSS COMPANY, INC.

MEMORANDUM OF OPINION

Defendant. (Resolving Doc. 41

This matter is before the Court on Defendant Stark Truss Comparly (f8tark”)
motion for summary judgment. For the reasons that follow, Stark’s motion (Dgcis 41

GRANTED.

FACTS

The underlying fats relevant to the disposition of this matter are as folloR&intiff
Danny Conaway (“Conaway”) began employment with Stark as a salesman in 1888 S
primarily manufactures roof and floor trusses utilized in residential and camaingonstruction
projects. Stark’s headquarters are in Canton, Ohio with operations throughout the Uatged St
Conaway was solely responsible for Stark’s sales for its two Texas plantswaysat-will
employment ended in June of 2010.

In 2007, Conaway and Stark enteretb a “Covenant of Employed” Covenarii) which
contaired a confidentiality clause, a noompete clause and ngolicitation provisions.
Conaway soliciteadtounsel with regard to the compensation structure and presented Stark with an
amended structure. Stark accepted Conaway’s compensation language anddtuslad in the

final Covenant. The compensation provision reads as follows:
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7. CompensatiorDuring the term of Danny Conaway’s employment wiitark
Truss, Stark Truss shall pay to Danny Conaway:

(a) The amount of $200,000.00 per annum, payable monthly and a commission at
the rate of 25% of net profits of each of the Stark Truss plants located in the
Hearne, Texas and Sherman, Texas, less the $200,000.

(b) Stark Truss shall calculate the net profits per each of the two pheamily

and shall oedit twentyfive percent (25%) of the monthly net profits to Danny
Conaway’s account. In computing the net profiteath plant, expenses allocated

to corporate or other plants (corporastiocation) shall not exceed 5%
respeawely of the Hearne and Shman plant’s receipts. Stark Truss shall
compute each plant’s net profits and reconcile the account by January 31st of the
following year.Mr. Conaway may draw against the disnthat have accumulated

to his account at any time.

It is undisputed that Danngonaway received his $200,000 base salary for each year at
issue in the complaint. He disputes, however, the calculation of his commission jeatke
2007 through2009 It is undisputed that commissiotalculations were done monthly.
According to Kahy Whitcomb, Stark’s payroll administrator,

In order to permit Danny Conaway to draw against commission, each month a

calculation of the net profits for the Hearne and Sherman, Texas plants was

undertaken. If there was a net profit, 25% was calculated and that amount was

‘banked’ to Mr. Conaway’s Commission ‘account.” However, no actual funds

from the calculations were deposited to an account, nor were any funds

segregated. The calculation was figuratively referred to as an ‘accaunt’ o

‘banked funds.’ From 2007 forward, | provided to Danny Conaway yteedate

information on the ‘banked funds’ and a running Commission Reconciliation

Statement for each year. Also, an annual reconciliation was performd on t

‘account.”

Conaway contends that he earned this commission monthly, and therefoogerall
yearly profitability of the Texas plants did not affect his mewstmonth commission earnings.
Stark contends that thenticipatedcommission was simply set aside to allow Conaway to make
drawsand that his commission was not earned until the yearly reconciliation wasetednipl

January of each year.



In 2008, Conaway met with Don Groom, who was then Stark’spriesident as well as
Conaway'’s friend. According to Conaway and Groom, the economyakad a turn for the
worse and Stark was having financial troubles. As sGcbpm asked Conaway if Stark could
use $200,000 from Conaway'’s banked funds. Conaway orally adgieegarties agree that this
conversation occurred over a dinner in Costa Rica and that it was not reducethtp \Wwater,
Conaway directed Groom to withhold $40,000 from his banked funds monthly from July to
October. The last $40,000 was to be adjusted in 2009. Conaway contends that this $200,000
was a loan to be repaid. aBt contends that the money was essentially acpéyn a poor
economy by a highlevel employee and that it was never characterized‘&san.”

Finally, in 2009, it is undisputed that Stark was only profitable in the months of January,
March and April. Overall, the year was a poor one, with no net profit. Regardless,wtline
the agreement made in 2008, at Conaway'’s instruction, $40,000 was deducted from Conaway’s
account in February of 2009. In May of 2009, Conaway took a draw against histaocthen
amount of $75,000. Stark contends that because there were no net profits for the year of 2009,
Conaway was not entitled to any commission and therefore, filed its calatarfor the return
of the $75,00 alleged overpayment. Conaway counters that he earned commission monthly,
and thus, he earned the $75,000 commission in the months of January, March and April.

Conaway filed his complaint asserting four separate causes of action &fankstl)
breach of contract for failing to pay Conaway certain commissions due under therSatigqre
Agreement, 2) breach of the 2008 oral contract to repay him $200,000 loaned to Starkst3) unju
enrichment for unpaid commissions and/or the unpaid loan and 4) fraud. Stark’s caumtercl
asserted that Conawavas overpaid by $75,000Stark filed its motion for summary judgment

and the matter is ripe before this Court.



LEGAL STANDARD

Summary judgment is appropriate when the “pleadings, depositions, answers to
interrogatories and admissions on file, togethigh the affidavits, if any, show that there is no
genuine issue of material fact and that the moving party is entitled to judgment #graoina
law.” Estate of Smithers v. City of Flin602 F.3d 758, 761 (6th Cir. 201®.fact must be
essential to the outcome of a lawsuit to be ‘materfatderson v. Liberty Lobby Inc477 U.S.
242, 248 (1986). Summary judgment must be entered when a party fails to make a “showing
sufficient to establish...an element essential to they/gacase.”Celotex Corp. v. Catretd77
U.S. 317, 32223. “Mere conclusory and unsupported allegations, rooted in speculation, do not
meet [the] burdefi Bell v. Ohio State Uniy 351 F.3d 240, 253 (6th Cir. 2003).

Summary judgment creates a bureting framework. Sedénderson 477 U.S. 250.
The moving party has the initial burden of showing there is no genuine issue of nfattrial
Plant v. Morton Int’l, Inc, 212 F.3d 929, 934 (6th Cir. 200 pecifically,

“A party asserting that a facannot be or is genuinely disputed must support the
asserting by:

(A) citing to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations,
stipulations (including those rda for purposes of the motion only), admissions,
interrogatory answers, or other materials; or
(B) showing that the materials cited do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible ewdence
support the fact.”

Fed.R.Civ.P. 56(c)(1).

The burden then shifts to the nonmoving party to prove that there is an issue of material fact
that can be triedPlant, 212 F.3d at 934. If this burden is not met, the moving party is then

entitled to a judgment as a matter of laBell, 351 F.3d at 253.In evaluating a motion for



summary judgment, the Court must construe the evidence and draw all reasoeableasf in
the light most favorable to the nomoving party. Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986)I'he noAamoving party may not simply rely on its pleadings;
rather it must “produce evidence that results in a conflict of material fact to ddeeteby a
jury.” Cox v. Kentucky Depof Transp, 53 F.3d 146, 150 (6th Cir.1996A fact is “material”
only if its resolution will affect the outcome of the lawséihderson v. Liberty Lobby, Inct77
U.S. 242248 (1986).
LEGAL ANALYSIS

Conaway'’s Claims

Breach of Contract:

Initially, Starkcontends that it is eitlied to sunmary judgment on Conawaytseach of
contract claim against. To sustain a breach of contract claim, Conawagt demonstrate that
(1) a contract existe(®) he fulfilled his obligationspursuant to the contraqt3) Starkfailed to
fulfill its contractualobligations, and (4) damages resulted from this failusecond Calvary
Church of God in Christ v. Chome&008 WL 834434, at *2 (Ohio Ct.App. Mar. 31, 20083e,
alsg Walker v. RenA-Center No. 5:06CV1232, at *8 (N.D. Ohio Oct. 19, 2007).

The parties agree that the Compensation Agreement governs this argumenstis Hioe
contention that Conaway did not perform his employment dutiedStark admits that heas

paid compensation pursuant to the agreement. Conaway contends that Stark failet i3 fulfi

obligation to pay his commission based upon his reading of the Compensation Agreement as

stated above. Conaway argues that his commission was eaamhly rather thanannually,
Upon review, the Court concludes that this interpretation is not supported Gpni@ensation

Agreement



Conaway points to subsection (b) to support his contention that his commission was
earned monthly. While a plain reading of this section provides that Stark sealsutatethe net
profits monthly and credit 25% of those monthly net profits to Conawaygsount, it goes on
to say that thesealculations shall then be computed and reconciled each year by January 31.
Further, the express language of this section allows Conawajrdw “against the fundghat
have accumulated to his account at any tim{&mphasis added. A reading of the entire
subsection makes clear that the calculations are done monthly so that Conawadyamay
againstthe amount, but that the final amount actually earned is calculated y8arlyead this
subsection as Conaway assewsuld render the requirement of a \gareconciliation
unnecessary, in contravention of this Court’s obligation to give every teram @igreement
meaning. SeeSherwinWilliams Co. v. Travelers Cas. & Sur. CQ003 WL 22671621, at *4
(Ohio Ct. App. Nov. 13, 2003).

Further, the language of this section specific allows Conaway to “drawmstg#ne
funds. It does not provide that the monega@nedat that time. At his deposition, Conaway
stated that in his previous employment he had never “had a draw against commissi@aw A dr
against commission means you have to pay the money back if you don’t earn thestcomnsis
that correct?” He then confirmed that he did not believadieever had a draw. Conaway
Depo, page 11. This is in direct coittl with the Compensation Agreement, stating clearly that
Conaway couldiraw against the fundsn his commissionaccount. This choice of language, as
proposed by Conaway and accepted by Stark, supports the Court's conclusion that the
Compensatiogreement does not provide for monthly commissions earned, but rather monthly
commissions calculated. The amount earned was finalized in January of eachftg the

annual net profits of the plants could be determined.



During his deposition, Conaway explains the basis for his damage calculation in his
complaint. Specifically, he claims that Stark miscalculated his commissi@0®7 and in 2009.

2007 Commission

Conawayasserts that Stark owed him $187,196 from 2007. Conaway De[@8. P.
However, evidence presented at Conaway’s deposition makes clear that thisitpagsein
fact, made. Specifically, Stark presented Conawdéip emails between himself and Kathy
Whitcomb, Stark’s payroll administrator, from Februar$.LConaway Dep. Ex. E & FIn the
emails, Whitcomb informe@onaway that “the reserve amount to be paid out is $187,198.00. |
just want to make sure we are thie same page before | enter into payroll.” Conaway responded
to this email, requesting that the amount be direct deposited to various accounts. Whitcomb
replied, explaining that the payroll had already been processed, and in ordetr tteesginount
between various accous)tthey would have to reverse the pay that had been processed and issue
live checks.Conaway replied, stating that it was fine to wait until the next pay period tadlyglirec
deposit the checks.

When questioned at his deposition about these emails, Conaway stated that he had no
evidence to believe that this amount was not deposited to the acaswsttded Further, in his
response to Stark’s motion for summary judgment, Conaxplainsthat “This payment is not
reflected on Stark Truss’ Readhation Statements, which lead Conaway to believe it had not
been paid at the time he filed the lawsuit. Even in light of this payment, howevér T&ias
failed to pay Conaway the proper amount of commission that he was entitled to oveunrte
of his employment.” Doc. 44, fn 8As such, Conaway concedes that his damage calcufation

2007 was incorrect. He claimed no other damages from 2007.



2009 Commission

Conaway’s asserted damages from 2009 again rely on his contention that the
Compensation Agreement contemplates earning a monthly comniissidonaway readily
admitted at his deposition that for the 2009 calendar year there were no netf@rofiesTexas
plants. Conaway Depo. P. 60. He claims, however, that he is owed commission for the three
months of that year that the plants did make a profit. He claims that he was owed $132,704.
Conaway Depo. P. 61. As explained above, Conaway’s interpretation of the Compensation
Agreement is incorrect. Instead, he was entitled toraopoof the profits from th@nnualnet
profit of the Texas Plants. The parties agree that there was no annual net Phefiefore,
Conaway was not entitled to any commission for 2009.

Unjust Enrichment and the Compensation Agreement

Conaway argues unjust enrichment in the alternative. With regard to any damage
claimed from the Compensation Agreement, the Court has determined that an adtdorce
contract governs these allegatiori claim for unjust enrichment is an equitable claim, and is
based ora legal fiction where courts will imply a ‘contract’ as a matter of law. \8abger v.

Mfrs. Life Ins. Cq 567 F.3d 787, 799 (6th Ci2009) (‘Unjust enrichment is an equitable
doctrine to justify a quasiontractual remedy that operates in the absence of an express contract

or a contract implied in fact to prevent a party from retaining money or betreftten justice

! Conaway makes several statements as to why his commissianiseaculated, but fails to set forth any amount
he claims owed, other than those set forth in his deposition. He assertxample, that Stark’s accounting is
incorrect because it shows @ige amounts for some months. This argument again relies oaullyeafssumption
that his commission was earned monthly. He contends that his Catipen&greement only contemplated a
percentage of commission based upon the net profit of the plants and theriw wbligated to share in the Texas
Plants losses. When viewed as an annual earning, however, Conasvégiled to show that Stark ever required
him to share in its annual loses. Instead, the evidence shswis, 2009, when the annual net prefas O, he
received no commission.



and equity belong to anothgt.’C. Thorrez Industries, Inc. v. LUK Transmissions Systems, LLC
2010 WL 1434326 (N.D. Ohio, Apr. 8, 2010).

It is clear that “[a]n impliedn-law, ‘quastcontract,” however, is neither necessary nor
appropriate when an express contract governs the dispute between the p&itiésVhere,
however, there is an enforceable express or implied in fact contract thatt@esghbk relations of
the party or that part of their relations about which issues have arisen, there@@n for quasi
contract.””Id., quoting 21 Corbin On Contracts § 1.20 (emphasis added). Accordingly, because
the Court concludes that there was an enforceable express contract ebmaemy and Stark
the Courtdismisses this clairas it relates to any claim of unpaid commissions

The 2008 Oral Contract

Conawvay asserts that Stark breached an oral contract between himself and Don Groom,
Stark’s then Vice President. Conaway contends that Groom came to him to borrow money on
behalf of Stark and that he agreed to loan $200,000. Groom and Stark contend thatyCona
gave it the money to see the company through a difficult economic time. Staekds that the
money was never intended to be a loan to be repaid, but rather, characterizeceastion in
Conaway’s commissionThis agreement was never redut¢edvriting, but it is clear that Stark
usedat least$160,000 of the promised $200,000.

To show a breach of an oral contract, Conaway must

“establish the existence andnsrof a contract, the plaintif’performancef the
contract, the defendant’s breach tbe contract, and damages or loss to the
plaintiff. To prove the existence of a contract, a plaintiff must show that the
parties consented to the terms of the contract, that both parties had a “roéeting
the minds,” and that the terms of the contractdm#nite and certain. That is, a
valid contract consists of an offer, acceptance, and consideration. An offer is
defined as “the manifestation of willingness to enter into a bargain, so maoe a
justify another person in understanding that his assetitatobargain is invited

and will conclude it.” Courts determine the existence of a contract as a nfatter o
law.



Inhalation Plastics, Inc. v. Medex Cardirulmonary, Ing 2013 WL 992125*14 (S.D. Ohio,
March 13, 2013), citations omitted.

The partes disagree as to the characterization of this oral agreement. For the purposes of
this Order, mindful of this Court’s obligation to view the evidence in the light mestdhle to
Conaway, the nemoving party, the Court will presume Conaway'’s recollection of the events to
be true. Even presuming that the parties intended for the $200,000 to be a loan to be repaid,
Conaway cannot point to any of the material terms related to the agreemeatmitg in his
deposition that the agreement was never reduced to writing, and that there wasdisoressson
about how the money would be returned, the time frame in which it would be returned, or how
much interest, if any, would be paid.

“A contract is not enforceable when the terms are not sufficieletiinitive. A valid
contract must be specific as to its essential terms, such as the idettigypairties to be bound,
the subject matter of the contract, and consideration. The terms of a contraaffiarently
certain or definite where they “provada basis for determining the existence of a breach and for
giving an appropriate remedy.ld, dtations omitted. The Court tay fashion less essential
terms that were omitted, in order to reach a fair and just rddaliever, “if the parties’
manifestéions taken together as making up the contract, when reasonably interpretedghtthe li
of all the circumstances, do not enable the court to determine what the agrezmedtto
enforce it without, in effect, ‘making a contract for the parties,” no reaible obligation
results.”ld. at*15, citations omitted

In the instant case, the terms of the repayment of the loan is not a “less éstantial
that the Court can fashion. Conaway stated at his deposition that the “terms of thaddhatw

he would pay me back the money as soon as Stark Truss could afford to pay me back the



money.” Conaway Depo. P. 45. This “term” is not sufficiently definite for this Caurt
determine there has been a breach. Stark does not point to anything in théorston that

Stark could, in fact, afford to pay him back, or even that there was a time frame cateenpl

which the repayment would occur. The Court concludes that, upon his own admission, Conaway
cannot show terms that are sufficiently definitisestipport an enforceable contract between the
parties. As such, Stark has demonstrated that it is entitled to judgment as a niatesrothis

issue.

Unjust Enrichment and the 2008 Oral Contract

Conaway asserts a claim for unjust enrichment, agathanalternative, if this Court
concludes that the 2008 agreement was not an enforceable oral coAsaexplained above,
‘Unjust enrichment is an equitable doctrine to justify a goastractual remedy that operates in
the absence of an express contract or a contract implied in fact to prevent a parstdinimg
money or benefits that in justi@ad equity belong to anotherWuliger v. Mfrs. Life Ins. Co.,

567 F.3d 787, 799 (6th Cir.2009).

Upon review, the Court concludes that Conaway fadsd to raise a genuine issue of
material fact with regard to his claim for unjust enrichmentamely, Conaway has failed to
demonstrate any inequitable conduct on behalf of Stark. He has pointed to nothing that, unde
the terms he testified governdte loan agreementyould have triggered Stark’s obligation to
pay the loan. He testified that the loan was to be repaid “as soon as Start Truséf@altd a
pay me back the money.” The evidence presented showshéaiext year, 2009, the Texas
Plants were not profitable. Conaway does not point to anything to prove that Stark was in a
position to pay back the loan, thus he has failed to show that Stark has not complied with his own

allegedterms.



Accordingly, Conaway’s allegation of unjust efmgent is dismissed.
Fraud
Lastly, Conaway alleges fraud in that Stamkentionally misrepresented to him that it
intended to reimburse him for the $200,000, when in fact it had no intention to do so.
“Under Ohio law, the elements of fraud are as follows
(@) a representation or, where there is a duty isclabe,
concealment of a fact,
(b) which is material to the traaction at hand,
(c) made falsely, with knowledge of its falsity, or with such utter
disregard and recklessness as to whether it is true or tfese
knowledge may be inferred,
(d) with the intent of misleadganother into relying upon it,
(e) justifiable reliancepon the representation or concealment, and
(f) a resulting injury prodnately caused by the reliante
Cain v. Chesapeake Expation, LLC, 2012 WL 3263792, *2 (N.D. Ohio Aug. 2, 2012),
quotingBurr v. Stark Cty. Bd. Of Commr&3 Ohio St.3d 69, 1 2, 491 N.E.2d 1101 of syllabus
(1986) (citingCohen v. Lamko, Inc10 Ohio St.3d 167, 462 N.E.2d 407 (1984Qonaways
complaint only alleges thatt&k intentionally misrepresented to him that they would repay the
loan. He fails to assert any of the other elements of the claim. This failingiagddear from
the evidence presented in Starknotion for summary judgment that Conaway can point to no
evidence to support this claim.
With regard to repayment, Conaway testified tGabom ‘said he would see that Stark
Truss got the money back to me into my accéur@onaway DepoP. 47. Again, he testified
that there were no terms negotiated on this payback. [Ewastruingall of Conaways
representations on the conversatiorithe light most favorable light to him, there is nothing in
his recitation of the events that the Court could conclude was an intentiongresisri&tion to

reimburse Conaway. Conaway explained that the only term on the repaymeihiatv&satk

would “pay me back the money as soon as Stark Truss could afford to pay me back th& money.



ConawayDepo. P. 45. When he later requested the money upon his termination in 2010, he
testified that he was toftthat the company had lost money so, therefithiey were not going to
pay it” Conaway Depo. P. 53. Conavayeposition testimony appears to shthat even if
Stark had promised to repay him, they were not in the position to do so. Thaguaselywithin
Conaways “terms”

Finally, when asked whether he believed Don Groom was trying to defraud him when he
asked for tk $200,000, Conaway answertddo.” Conaway Depo. P. 54He also testified that
he had known groom for 35 yeasd ‘{h]e’s a very good Christian man, | do trust Hinwhile
true thatthesestatemerd are Conaways opinion and not &gal conclusion, it is telling ahe
parties’intentions during a discussion in which only two people were involved.

Conaway has set forth no facts to support this claim, nor does hegaimything in his
response to Stark summary judgment that woulatisfy his burdenon summary judgment.
Accordingly, Conaways claim of fraud is dismissed.

Stark’s Counterclaim

Stark &serts claims for breach of contract and unjust enrichment based upon Cghaway
draw against funds made in May of 2009. Stark contends that Conaway requested a draw of
$75,000, which was granted. Upon the yearly reconciliation of the account, deteamined
thatthere were no net profits the Texas plants. Thereforgafk contends thgiursuanto the
Compensation Agreement, there was an overpayment of $75,000. As this Court has explained,
there is an express contract settifogth the provisions of Conaway compensation, and
therefore the contract governs. As such, there is no claim for unjust enrichment.

As the above reasoning sets forth, the Compensation Agreement at issue corgemplate

yearlyreconciliationof the Conaways Commission Account. Conaway continues to assert that,



becausde earned the fundeonthlyhe earned commission during tiieee months in 2009 that
the Texas plants were profitable. Theu@ has ateady disposed of that argument. The net
profits were to be calculated yearly. Conaway does not dispute that theneoneseprofits for
the year of 2009. Therefore, emmissionshould have been zero. Ags clearhe withdrew
$75,000, to whichtiwas later determined he was not entitl&tarks motion for summary
judgmenton this issue is similarly granted.
IV.  Conclusion
StarKs motion for summary judgment GRANTED in its entirety Conaways C omplaint

is hereby DISMISSEDJudgment is hereby entdrn favor of Stark on both thedinplaintand
its Counterclaim.

IT IS SO ORDERED

September 27, 2013 s/ Oohn R. Adams

JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT COURT




