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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

FABRIZI TRUCKING & PAVING CO., ) CASE NO. 5:12¢v1275
INC., )
)
PLAINTIFF, )
) JUDGE SARA LIOI
VS. )
) MEMORANDUM OPINION AND
PORTAGE COUNTY, et al., ) ORDER
)

DEFENDANTS. )

Before the Court are the followingnotions: (1) defendant United States
Department of Agriculture’s (“USDA”)’s mabdn to dismiss for lack of subject matter
jurisdiction and insufficient service of pregs (Doc. No. 12); and (2) defendant Portage
County’s (“County”)’'s motbn to dismiss for lack of subjeatatter jurisdiction (Doc. No. 14).
Plaintiff Fabrizi Trucking and Paving Co., Inc. (§ohtiff” or “Fabrizi”) filed oppositions to the
motions (Doc. Nos. 13, 15). Further, the USDAdike reply brief. (Doc. No. 16.) This matter is
ripe for disposition. Fothe reasons that follow, the separately filed motions to dismiss are
GRANTED based on lack of subjentatter jurisdiction.

l. BACKGROUND

On May 21, 2012, Fabrizi filed this & against the County and the USDA,
seeking damages in the amount of $90,339.40bfeach of contract and unjust enrichment.
(Doc. No. 1.) The complaint alleges that the Cowrtiered into a contract with Fabrizi to install

sanitary sewers, a sanitary pump station, and sewer lidesDoc. No. 1-3 at 12')It is further

! The contract between the County and plaintiff is attatheéte complaint as Exhibit A (Doc. No. 1-3), making it
properly before the Court for considerati®®e Rondigo, L.L.C. v. Twp. of Richmoddi] F.3d 673, 681 (6th Cir.
2011) (without converting a motion to dismiss to one for summary judgment, coudansigler exhibits attached
to the complaint, public records, items appearing in ¢ieerd of the case and exhibéttached to the defendant’s
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alleged that the USDA awarded a grant to tber@®y to complete the project and that the USDA
participated in managementtbie project. (Doc. No. 1 at 2.) €complaint asserts that pursuant
to the contract’s terms, tf@ounty was entitled to, and didjthhhold amounts under the contract,
commonly referred to as “retainage” in the construction industry. (Doc. No. 1 at 3.) Following
unanticipated delays, which the complaint attributes to adverse weather conditions and the
County, plaintiff completed the project and subnditits final application for payment with the
County, including a request foryaent of the retainageld( at 3-4.) The complaint alleges that
defendants, either collectively or individugllrefused to make this final paymenid.(at 4.)
Plaintiff seeks to recover this amoundm the County and/or the USDAd() The complaint
does not allege a basis this Court’s jurisdiction.

On August 30, 2010, the USDA moved todiemissed as a party defendant from
this action for lack of subject matter jurisdiction. The USDA’s motion argues that it is immune
from suit on plaintiff's claims and that, evénwas not immune, the United States Court of
Federal Claims has exclusive jurisdiction over the claims against it. The USDA also seeks
dismissal on the grounds that plaintiff had fdite properly perfect service upon the USDA in
accordance with Fed. R. Civ. 4(i) and 4(m).

On September 21, 2012, the County also daeedismiss this case for lack of
subject matter jurisdiction. Its motion argues thatthe event the Qot grants the USDA'’s
motion, this Court would lack original jurisdiction auhis action and should therefore dismiss

this case pursuant to 28 U.S.C. § 1367(c)(3).

Il. STANDARD OF REVIEW

motion to dismiss so long as they agéerred to in the complaint and aretal to the claims contained therein).
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Where a defendant raises the issudaok of subject mi@er jurisdiction under
Rule 12(b)(1), plaintiff has the burden of provijgisdiction in order to survive the motion to
dismiss.Moir v. Greater Cleveland Reg’l Transit Autl895 F.2d 266, 269 (6th Cir. 199®ee
also, DLX, Inc. v. Kentuckyd81 F.3d 511, 516 (6th Cir. 2004A court lacking jurisdiction
cannot render judgment but must dismiss the causay stage of the proceedings in which it
becomes apparent that jurisdiction is lackirgasso v. Utah Power & Light Ca195 F.2d 906,
909 (10th Cir. 1974)See also, Kusens v. Pascal GBl8 F.3d 349, 359 (6th Cir. 2006) (“federal
courts are under an independent oblmato examine thewwn jurisdiction”).

Motions to dismiss for lack of subjentatter jurisdiction fall into two general
categories: facial attaskand factual attacktlnited States v. Ritchid5 F.3d 592, 598 (6th Cir.
1994). A facial attack on subjematter jurisdiction goes to wikedr the plaintiff has properly
alleged a basis for subject matter jurisdiction, and the trial court takes the allegations of the
complaint as true, applying the Rule B{6) standard irconsidering themOhio Nat’l Life Ins.
Co. v. United State€922 F.2d 320, 325 (6th Cir. 199mith v. Encore Credit Corp623
F.Supp.2d 910, 914 (N.D. Ohio 2008).

A factual attack is a challenge to the factual existence of subject matter
jurisdiction. No presumptive trifulness applies to the factualegjations, and the court is free
to weigh the evidence and satisfy itself as to the existence of its power to hear tiRitchise.

15 F.3d at 598Moir, 895 F.2d at 269RMI Titanium Co. v. Westinghouse Elec. Cof&,F.3d
1125, 1135 (6th Cir. 1996). On a factual attaclke @ourt has broad discretion to consider
extrinsic evidence, including affidavits amidcuments, and can conduct a limited evidentiary

hearing if necessangee DLX, Inc. v. Kentuck881 F.3d 511, 516 (6th Cir. 2004hio Nat'l



Life Ins. Co. v,922 F.2d at 325. In thisase, the USDA submitsahthe complaint is both
facially and factually deficiengnd the County submits that the cdanpt is facially deficient.
[I. ANALYSIS
A. The USDA’s motion

The USDA contends that this Court lacks subject matter jurisdiction over this
dispute because it is immune frauit as to plaintiff's claims pursuant to the Tucker Act, 28
U.S.C. 8 1491. Further, the USDA argues thaha event of a waiver of immunity permitting
plaintiff to proceed, the Tuckehct, 28 U.S.C. 1346(a)(2), limits the Court’s subject matter
jurisdiction to claims not exceeding $10,000.00. These arguments are well taken.

It is well settled that #“United States, as sovereiggjmmune from suit save as
it consents to be sued . . . and terms of its consent to be suadany court define that court’s
jurisdiction to entertain the suitUnited States v. Testad24 U.S. 392, 399 (1976) (quoting
United States v. Sherwoadgil2 U.S. 584, 586 (1941)). A waiver of sovereign immunity must be
clear, express, and unambiguousited Liberty Life Ins. v. Rya®85 F.2d 1320, 1325 (6th Cir.
1993).

The Tucker Act, 28 U.S.C. § 1491, operass grant of jurisdtion and a waiver
of sovereign immunity for certain types of cta by giving the United &tes Court of Federal
Claims jurisdiction over those claimklnited States v. Mitcheld63 U.S. 206, 212 (1983).
Specifically, the Tucker Act provides that “[t]Hénited States Court of Federal Claims shall
have jurisdiction to render judgment upon angiral against the United States founded either
upon the Constitution, or any Act of Congressany regulation of an executive department, or
upon any express or implied comtt with the United Statewr for liquidated or unliquidated

damages in cases not sounding in tort.” 28 ©.S8. 1491(a)(1) (emphasis added). The Tucker
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Act applies to contract disputes with theitdd States involving more than $10,000. 28 U.S.C. §
1346(a)(2). “The [Little] Tucker Act provide[s] coneant jurisdiction in the district courts over
claims not exceeding $10,000nited States v. Mitchelt63 U.S. 206, 212 1.0 (1983) (citing
28 U.S.C. § 1346(a)(2)). The jurisdiction, confdrigy the Tucker Act, to hear and determine
express or implied contracts withe United States, extends onlydontracts either express or
implied in fact, and not to clais on contracts implied in lawlercules Inc. v. United State516
U.S. 417, 423 (1996) (citations omitted).

“Under the Tucker Act, the United Statasnsents to be sued only by those with
whom it has privity of contract.Eubanks v. United State25 CI. Ct. 131, 137 (1992) (citing
Erickson Air Crane Co. v. United Staté&31 F.2d 810, 813 (Fed. Cir. 198%)nited States v.
Johnson Controls, Inc.713 F.2d 1541, 1550-51 (Fed. Cir. 1983)). “[T]he plaintiff [must]
provide ‘evidence of the existenoé some type of contract beden it and the United States,’
[or] it cannot[] . . . recover dectly from the United Statesld. at 1550(quoting Putham Mills
Corp. v. United State02 Ct. CI. 1, 8, 479 F.2d 1334, 1337 (197B)js axiomatic that “if the
United States is not a named party to a contjagsdiction cannot besserted against it as a
party unless the persontering into the contract was actingtiin the scope of his authority to
bind the United States$d. at 138 (citingPorter v. United State04 Ct. Cl. 355, 360 (1974),
cert. denied420 U.S. 1004 (1975).R. Smalley & Sons, Inc. v. United State&g Ct. Cl. 593,
598, cert. denied389 U.S. 835 (1967)). “[l]ts well settled . . . thah local authority does not
become an agent of the federal government daeféaleral agency’s control and supervision of
grant funds.ld. (quotingDeRoche v. United Statez Cl. Ct. 809, 812 (1983)).

Here, the USDA argues, and the Court agreahat plaintiff neither alleges, nor

has, any privity of contract nor an implied caatrwith the United States. Therefore, the Tucker
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Act does not provide a basis on whiglaintiff can proceed. It isndisputed that the contract in
this case was between the County and FabriziJBBA was not a party tthe contract. Further,
the complaint’s allegations thatettUSDA funded the project in thiase and participated in its
management are insufficient to infer an agerggtionship between ¢hCounty and the USDA,
such that the County calibind the United StateBubanks, supra.

Additionally, to the extent plaintiff seeks to hold the USDA liable for unjust
enrichment, such a claim is an implied in law contract cl&asenfeld & Co. v. Network Grp.,
Inc., 277 F.3d 856, 860 (6th Cir. 2002) (citatioosmitted), over which the courts lack
jurisdiction under th Tucker ActCity of Cincinnati v. United Stateblo. 103CV731, 2007 WL
956432, at *4 (S.D. Ohio Mar. 27, 2007) (“claimounded on implied-in-fact contracts may be
brought under the Tucker Act, bilite Act does not confer jurisdion with respect to contracts
implied in law. . . . The Tucker Act is undeyst to permit district courts to hear only cases
which could be heard by the Court of Claims.” (cithugny & Air Force Exch. Serv. v. Sheehan,
456 U.S. 728, 738, n. 10 (198Rjchardson v. Morris409 U.S. 464, 465-66 (1973)Alnor
Check Cashing v. Kat821 F. Supp. 307, 316 (E.D. Paaff'd, 11 F.3d 27 (3d Cir. 1993)
(citation omitted).

Plaintiff's brief in opposition does noefute the USDA’s arguments. Instead,
plaintiff argues that the USDA’s motion is “pnature” and urges the Court to deny the motion
to permit plaintiff an opportunity to engage irsclvery to investigate itslaims further. Yet,
plaintiff cites no case law in support of allowing thisecés proceed to diswery in the absence
of a waiver of immunity and offers no viableyé theory upon which thiederal district courts

could exercise jurisdiction over its claims against the USDA.



Furthermore, even if the Tucker Act did grant a waiver of immunity permitting
plaintiff to proceed in his action, this Céuacks subject matter jurisdiction over Fabrizi's
claims, which indisputably exceed the $10,000.00 jurisdictional limit prescribed by 8§
1346(a)(2Y Accordingly, in the event plaintiff haswable claim against the USDA, such claim
would fall within the exclusive jurisdiction of the Court of Federal Claims, and this Court does
not have jurisdiction over such claim redass of any other possible statutory basgeB. Finley
& Assoc., Inc. v. United State898 F.2d 1165, 1167 (6th Cir. 1990).

For all the foregoing reasons, plaintifilaims against the USDA are dismissed.

B. The County’s Motion

The County argues that if the Court disses plaintiff's claims against the
USDA, the Court lacks originalirisdiction over this action, and under § 1367(c)(3), the Court
should decline to exercise supplemental jurisdiction.

Section 1367(a) provides that, in anyti@t in which the disict courts “have
original jurisdiction,” they mayexercise supplemental jurisdiction over state law claims related
to the federal claim. However, once the district court determines that subject matter jurisdiction
over the plaintiff's federal claims does not extst court must dismiss the plaintiff's state law
claims. See Scarfo v. Ginsberg, DBG 95 F.3d 957, 962 (11th Cir. 199%®pdriguez v.
Doral Mortgage Corp.,57 F.3d 1168, 1177 (1st Cir. 1996)As a general principle, the
unfavorable disposition of a plaintiff's federal cte at the early stages of a suit . . . will trigger

the dismissal without prejudice of any supplemiestizte-law claims.”). As discussed above, the

2 On its face, the complaint demands judgment against the USDA in the amount of $90,&3Sc4No.1.)

% The USDA also argued that Fabrizitcomplaint should be dismissed foiftfee to serve the USDA in accordance
with Fed. R. Civ. P. 4(i) and (m). Because the Coust determined that dismissal tife USDA is warranted for
lack of subject matter jurisdictiothe Court need noeach the sufficiency afervice upon the USDA.
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Court has already determined that it lacks ectmatter jurisdiction oveplaintiff's claims
against the USDA and, thedore, if jurisdiction is appropate at all, it must be based upon
original jurisdiction over plaitiff's claims against the County.

The complaint, however, does not set forth any independent grounds for the
Court’s jurisdiction over plaintif§ claims against the County. “Tlailure to comply with the
requirement of Rule 8(a)(1) . . . that the compyl@ontain ‘a short and plain statement of the
grounds upon which the court’srisdiction depends’ does notquire dismissal for lack of
jurisdiction provided that # complaint reveals a proper basis for jurisdictiddng v. Bacon
445 F. Supp. 1177, 1182 (N.D. Cal. 1977) (quoting RecCiv. P. 8(a)(1)). The County argues
correctly that the compiat reveals no such basis. Therens diversity jurisdiction under 28
U.S.C. § 1332, as both plaintifnd the County are Ohio citizenBurther, plaintiff has not
alleged that its claims agairtsie County arise under any federakland, therefore, there is no
federal question jurisdiction und@8 U.S.C. 8§ 1331. Nor doesapitiff argue any grounds for
jurisdiction in response to the RuL2(b)(1) motions. Accordingly, aintiff has failed to carry its
burden of demonstrating subjeuttter jurisdiction over its claims against the County and those

claims are therefore dismissed.

IV.  CONCLUSION
For all the foregoing reasons, the separafigygl motions to dismiss for lack of

subject matter jurisdiction aRANTED and this case BISMISSED.



IT IS SO ORDERED.

Dated: December 28, 2012 L. oL

HONORABLE’SARA LIOI
UNITED STATES DISTRICT JUDGE



