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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
DANIEL JOHNSONo/b/o, CASE NO. 5:12CV-1449
VIRGINIA JOHNSON

MAGISTRATE JUDGE
KENNETH S. McHARGH

Plaintiff,

COMMISSIONEROF SOCIAL MEMORANDUM OPINION & ORDER

)
)
)
)
)
)
)
)
SECURITY ADMINISTRATION, )
)
)

Defendant.

This case is before the Magistrate Judge pursuant to the consent of the padied.3)D
The issue before the undersigned is whether the final decision of the Commissi&uaiabf
Security (the “Commissionér) denying Virginia Johnson’sapplicatiors for a Period of
Disability and Disability Insurance benefits under Title Il of the Sociau8& Act, 42 U.S.C.

88 416(i) and 423and Supplemental Security Incomeniefits under Title XVI of the &ial

Security Act,42 U.S.C. 8 138kt seq, is supported by substantial evidence and, therefore,

conclusive.

For the reasons set forth below, the Court AFFIRMS the decision of the Commissioner

|. INTRODUCTION & PROCEDURAL HISTORY

On March17, 2009, Virginia Johnson (“Johnsonpyotectivelyapplied for a Period of
Disability and Disability Insurance hefits as well as Supplemental Security Income benefits.
(Tr. 16367, 16874). Johnson alleged she became disabled on February 28, 2007, due to
suffering from hearing problems, panic attacks, migraines, depressionfrgasiatic stress
disorder ("PTSD”)and neck problemqTr. 18586). Johnsors Disability Insurance benedit

expired on December 31, 2008. (Tr. 182).
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The Social Security Administration denied Johnson’s applications on initialwene
July 24, 2009. (Tr. 1}719, 12022). Her applications were also denied upon reconsideration on
December 17, 2009. (Tr. 1&B, 13436). Thereafter, Johnson requested a hearing before an
administrative law judge to contest the denial of her applications. (Tr41)37 The
administration granted Plaiff's request and scheduled a hearing. (Tr. 142-57).

On January 12, 2011, Administrative Law Judge Hilton Miller (the “ALJ”) convened a
hearing to evaluate Plaintiff's applications. (Tr.-@®). Johnson, represented by counsel,
appeared and testified before the ALIH.)( A vocational expert, Kevin Yee, also appeared and
testified at the proceedingld().

On January 20, 2011, the ALJ issued an unfavorable decision finding Johnson was not

disabled. (Tr. 284). After applying the fivestep squential analysis,the ALJ determined

! The Social Security Administration regutats require an ALJ to follow a fivetep sequential analysis
in making a determination as to “disability See20 C.F.R. § 416.920(a)The Sixth Circuit has
summarized the five steps as follows:

1) If a claimant is doing substantial gainful activityi.e., working for profit— she is not
disabled.
(2) If a claiman is not doing substantial gainful activity, her impairment must be severe

before she can be found to be disabled.

3) If a claimant is not doing substantial gainful activity and iffesing from a severe
impairment that has lasted or is expected toftasa continuous period of at least twelve
months, and her impairment meets or equals a listed impairment, clagsmaesumed
disabled without further inquiry.

(4) If a claimant’s impairment does not prevent her from doing her past relegdntshe is
not disabled.

(5) Even if a claimant’'s impairment does prevent her from doing her past releodqtif
other work exists in the national economy that accommodates her residaotbrial
capacity and vocational factors (age, educatiotisskic.), she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 99);: Heston v. Comm’r of Soc. Sg245 F.3d 528, 534
(6th Cir. 2@1).
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Johnson retained the ability to perform work existing in significant numbers in tlomala
economy. Id.). Subsequently, Johnson requested review of the ALJ’s decision from the
Appeals Council of the Office of Disability Adjudication and Review. (Tr18)y. However,
the council denied Johnson’s request making the ALJ’'s decision the final decisibe of
Commissioner. (Tr. 1-5).

Johnsonpassed away on May 26, 2011. Her husband, Daniel Johnson, seeks judicial
review of the ALJ’s decision on behalf of his late wife. Judicial review is propsuant tal2

U.S.C. § 405(q)

II. PERSONAL INFORMATION
Johnson, born on April 1, 1964, was 46 years old on the date of the hearing before the
ALJ. (Tr. 44, 113). Accordingly, at all times, she was considered as a “younger pfnson”

Sacial Security purposesSee20 C.F.R. 88 416.963(c), 404.1563(c)ohnsongraduated from

high school and completed one year of college, during which time she studied medical
transcription. (Tr. 45). Johnsomast experience includes work as a medical transcriber and file
clerk. (Tr. 60).
lll. ALJ’'s DECISION
The ALJ made the following findings of fact and conclusions of law in his application of
the fivestep analysis:

1. The claimant meets the insured status requirements of the Social Security
Act through December 31, 2008.

2. The claimant has not engagedubsantial gainful activity since February
28, 2007, the alleged onset date.

3. The claimant has the following severe impairments: degenerative disc
disease, cervical myelopathgnd an affective disorder.
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4. After careful consideration of the entire record, the undersigned finds that
the claimant has the residual functional capacity to perform light work as
defined in20 CFR 404.1567(b) and 416.967@Xcept the claimant can
frequently balance, stoop, kneel, crouch, crawl, and climb ramps and stairs
and can never climb laddersopes,and scaffolds. Additionally, the
claimant is limited to simple, repetitive, and routine tasks in a static
environment with low production quotas and minimal contact with the
public and supervisors.

5. The claimant is unable to perform any past relevant work.

9. Consideringhe daimant’'s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform.

10. The claimant has not been under a disability, as defined in the Social
Security Act, from February 28, 2007, through the date of this decision.

(Tr. 22-34) (internal citations omitted).
V. DISABILITY STANDARD
A claimant is entitled to receive Disability Insurance and/or Supplementalrityec
Income benefits only wheshe establishes disability within the meaning of the Social Security

Act. Seed42 U.S.C. 88 423, 1381A claimant is considered disabled wislie cannot perform

“substantial gainful employment by reason of any medically determinabléecphys mental
impairment that can be expected to result in death or that has lastedbar @gpected to last for

a continuous period of not less than twelve (12) montBe&20 C.F.R. 88 404.1505, 416.905

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s benefits decision is limited to a determination of
whether, based on the record as a whole, the Commissioner’s decision is supportedbifadubst
evidence, and whether, in making that decision, the Commissioner employed the pralper leg

standards.SeeCunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 24); Garner v. Heckler
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745 F.2d 383, 387 (6th Cir. 89) Richardson v. Perales402 U.S. 389, 401 (174).

“Substantial evidence” has beeefined as more than a scintilla of evidence but less than a

preponderance of the evidenc®eeKirk v. Sec’y of Health & Human Serv667 F.2d 524, 535

(6th Cir. 181). Thus, if the record evidence is of such a nature that a reasonable mind might

accept it as adequate supptot the Commissioner’s final benefits determination, then that
determination must be affirmedd. The Commissioner’s determination must stand if supported
by substantial evidence, regardless of whether this Court would resolve the aédaes in
dispute differently or substantial evidence also supports the opposdiesion. SeeMullen v.

Bowen 800 F.2d 535, 545 (6th Cir. 809); Kinsella v. Schweike708 F.2d 1058, 1059 (6th Cir.

1983) This Court may not try the case de novo, resolve conflicts in the evidence, or decide

guestions of credibilitySeeGarner, 745 F.2d at 387However, it may examine all the evidence

in the record in making its decision, regardless of whether sudence was cited in the

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Seng884 F.2d 241,

245 (6th Cir. 1989)

VI. ANALYSIS
Johnson asserts three assignments of error attacking the ALJ’s decigisin.Jdfinson
argues that the ALJ failed to properbvaluate the medat opinion evidence of record
specifically her treating physician and etmae examiners Second, Johnson challenges the
ALJ’s reasons for discrediting her allegatior@nally, Johnson maintains that it was improper
for the ALJ to rely upon the testimony provided by the vocational expert.
A. Treating Source
When assessing the medical evidence contained within a clanidet it is welt

established that an ALJ must give special attention to the findings of the clainraating
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souce. SeeWilson v. Comm of Soc. Sec.378 F.3d 541, 544 (6th Cir. @9). The treating

source doctrine recognizes thgtysicians who have a lorgganding treating relationship with an
individual are better equipped to provide a complete picture of the indi\@doehlth and

treatment history.ld.; 20 C.F.R.88 404.1527(d)(2)416.927c)(2). Under the Social Security

Regulations, opinions from such physiciane entitled to controlling weight if the opinion (1)
“is well-supported by medically acceptable clinical and laboratory diagnostic teekhigand
(2) “is not inconsistent with the other substantial evidence in [the] case fe@OdC.F.R.88

404.1527(d)(2), 416.92G)(2).

The treating source opinions are not entitled to such deference, however, if they are
unsupported by thenedical data in the record, are inconsistent with the other substantial

evidence in the recordSeeMiller v. Sec¢y of Health & Human SerysNo. 9121325, 1991 WL

229979, at *2 (6th Cir. Nov. 7,991) (Table) When the treating physicianopinions are not

entitled to controlling weight, the ALJ must apply specific factors to determime rhoch

weight to give the opinion.Wilson 378 F.3d at 544 These factors include the length of the

treatment relationship and the frequency of examination, the nature and extentreattnerit
relationship, the supportability of the opinion, and the physisiapecialization.20 C.F.R.88

404.1527(d)(2)5), 416.921c)(2)(6). The regulations also advise the ALJ to provigeod

reason’ for the weight accorded to the treating solsoapinion. 20 C.F.R.88 404.1527(d)

416.927c)(2). Regardless of how much weight is assigned to the treating physioginions,
the ALJ retains the power to make the ultimate decision of whether the claimant is dlisable

Walker v. Seéy of Health & Human Serys980 F.2d 1066, 1070 (6th Cir992) (citing King V.

Heckler, 742 F.2d 968, 973 (6th Cir. 1984))
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To begin, Johnson claims that the ALJ did not adhere to the treating simatc@e in
his evaluation of the opinions offered by Dr. M. Terrance Simon. On August 18, 2009, Dr.
Simon assessed Plaintiff's ability to perform various physical weldted activities. (Tr. 430
31). Among other things, Dr. Simon indicated that Johnson was restricted to lifting ndharore t
10 pounds for a maximum of osieird of her workday. The doctor also opined that Plaintiff
could only stand or walk for a maximum of two hours each workday, and could not parfgrm
sitting throughout the workdayDr. Simon indicated that these limitations were necessitated by
Plaintiff's neck fusion, slipped disc, a recent fall, and chronic neck and back @nthe back
of the form, Dr. Simon also noted that Johnson cawder climb, balance, stoop, croucby
crawl. He further noted that Johnson’s impairments affected her abiligath, handle, feel,
push, pulj and hear, and that she would need to avoid environmental hazards in the workplace.
However, the doctor failed to respond to questions asking what medical findings supported the
restrictions noted on the back of the form.

In his opinion, the ALJ held that Dr. Simon’s opinion was onliitled to “very little
weight” (Tr. 30). The ALJ stated that the doctor’s opinion was unsupported and istzons
with the medical evidence of record@he ALJ also stated that because “Dr. Simon had a treating
relationship with the claimant, he likely relied upon the claimant’s subjective laontspwhen
rendering his opinion.{ld.). However, the ALJ provided no other discussion of Dr. Simon’s

opinion.

% The parties alluded to the fact that there is some question as to wBeti&mon actually completed

this entire report. On the form, in response to the question, “What are thalhfiedicgs that support

this assessment?”, the response states, “neck fusion, slipped disc raétentfialling [and] another
accidentwith my black lab (Tr. 430) (emphasis added). Thus, the implication is that Johnson may have
completed this form. However, the ALJ did not raise this issue, nor Diekendantallege that it is
dispositive of Dr. Simon’s findings. Thus, the undersigned will not addressstie i

7



Under the treating source rule, the ALJ was not at liberty to dismiss Dr. Simpimion
merely because the ALJ deemed it was unsupported and inconsistent with othereewvidbac
record. Instead, such a determination only signaled that the doctor’'s opinion was nohglese
of controlling weight. After making suchfanding, the doctrine obligated the ALJ to provide
“good reasons” for the weight assigned to the doctor’s opinion. Here, the only reaskinlth
provided for assigning Dr. Simon’s opinion little weight was the ALJ’s conclugiah Dr.
Simonmust haveelied on Johnson’s subjective complaints due to his treating relationship with
her. But, aslohnsoncorrectly notes, the ALJ provided no proof that the doctor blindly relied
upon Johnson’s statements.

Usually, violations of this doctrine warrant rand.SeeWilson 378 F.3d at 5447. Yet,

the Sixth Circuit has recognized circumstances under which the ALJ's feolym@vide “good
reasons’may be deemed harmleds. at 54/. There are three such instances which were
explicitly addressg by the Sixth Circuit(1) where the treating source’s opinion was “so patently
deficient that the Commissioner could not possibly credi{Z);where the ALJ adopts findings
consistent with the source’s opinion;(8) whether the ALJ has “met the gadil§ 1527(d)(2)-

the provision of the procedural safeguard of reasasen though she has not complied with the
terms of the regulation.Td.

In the casesub judice the ALJ’s error was harmless because the ALJ’s overall decision
met the intended goal of the treating source doctrine, although the ALJ did noy aoithpthe
regulation in fact. A reading of the ALJ's opinion demonstrates that the ALJ adgquate
considered Dr. Simon’s findings, but discounted them because ofldlkirof support and
inconsistency with other medical evidence of recaidhile the ALJ didnot expressly indicate
so, the face of Dr. Simon’s report is silent as to what findings support his conclusions ti@ugh t
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form requested such information. In fact, the heading of the form conspicuouss; SfatlS
IMPORTANT THAT YOU RELATE PARTICLAR MEDICAL FINDINGS TO ANY
ASSESSED REDUCTION IN CAPACITY. THE USEFULLNESS OF YOUR ASSESSMENT
DEPENDS ON THE EXTENT TO WHICH YOU DO THIS.” (Tr. 430). Thus, the omission of
this informationinherently weakened the impast Dr. Simon’s findingsand corrobrates the
ALJ’s ruling that the opinion was unsupported.

In addition, the ALJ explicitly noted that just one month prior to Dr. Simon&sassent,
state agency physician Dr. Gerald Klygviewed Plaintiff's medical record and concluded that
Plaintiff was caable of performing light work(Tr. 412-19). In contrast to Dr. Simon’s
conclusions, Dr. Klyop opined Johnson was capable of standing, wadkidgitting for roughly
six hours each workday. Dr. Klyop also noted that Johnson retained an unébiltgdto push
and pull, and specifically pointed othat Johnson was able to squat “without difficulty”
findings which differ from Dr. Simon’s conclusion that Johnson could never stoop, only
occasionally kneeland that Johnson’s impairments affectest ability to push and pullDr.
Klyop did review Plaintiff’'s recordsone month prior to Dr. Simon’s assessmdfien so,
Plaintiff points to no medical evidence or events betwbesetwo reviews to substantiate the
severe limitations thajuickly arosebetween the two exams and would subsequently make Dr.
Klyop’s report of less importance.

Finally, the ALJ’s observations of Plaintiff at the hearcwntradictDr. Simon’s report.
Despite Dr. Simon’s indication that Plaintiff could not perfany sitting during theworkday,
Plaintiff was seating during the hearing and did not require breakletoate physical pain.
This further affirms the ALJ’s ruling th&r. Simon’sopinion was unsupported. Therefore, the
undersigned findthatthe ALJ’s amlysis of Dr. Simon’s opinion constituted harmless error.
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B. Consultative Examiners

1. Dr. Michael Harvan

Johnsorallegesthat the ALJ improperly discreditednsultative examining physician
Dr. MichaelHarvan’s findings and failed to give adequate justificatmr thelessemweight he
assigned.Plaintiff’'s arguments are not wethken. Dr. Harvan examined Plaintiff on May 13,
2009 and diagnosed her with major depressive disorder. (Tr. 327-33). He found that her ability
to maintain attention to perform simple or mgtep, repetitive tasks was moderately impaired.
(Tr. 333). The doctor also noted her ability to relate to others, including fellow wahers
supervisorsyas moderately impaire@ld.). Finally, the doctor opinetthat Plaintiff's “ability to
withstand gtess and pressures associated dairto-day work activity is markedly impaired.
With proper therapy and medication, her symptoms should improve to the point of her being able
to return to the work environment in the futurdd.]. Despitethese limitations, Dr. Harvan
observed Plaintiff’'s conversatiomas ofa normal rateherthoughtsvere generallgoat
oriented, henffectnot constricted, and her remote long-term memory good. (Tr. 329, 331).

The ALJ gave Dr. Harvan’s findings “approgie weight,” explaining that they were not
entirely supported by the medical evidence of record. (Tr. BL Harvanis not a treating
source, therefore, the good reasons rule under the treating source doctrine doely tohés

opinions.SeeKornecky v. Comm’of Soc. Sec167 Fed. App’x 496, 508 (6th Cir. 2008]T]he

regulation requiring an ALJ to provide good reasons for the weight givetréating
physician’s @inion does not apply to an ALJ’s failure to explain his favoring of one examining
physician’s opinion over another.”rurthermore, it is welestablished that opinions from

medical professionals who have only examined the claimant on one occasion are not
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automatically entitled to any special degree of deferédmexer v. Shalala40 F.3d 789, 794

(6th Cir. 1994)

Moreover, the All discussedtateexaminirg physician Dr. VickiCasterliné opinion,

which supported the ALJ’s decision to discount Dr. Harvan. (Tr. ). Casterline reviewed
Plaintiff's file one month after Dr. Harvanéxamination (Tr. 334-37).She expressly rejected
Dr. Harvan’sfinding of markedlimitationsbecausét wasnot supported by obgtive mental
findings and was inconsistent with Dr. Harvan’s assigned Global Assessmenbiingct
(“GAF") scoreof 52 Finding no marked limitation®r. Casterline noted moderdimitations
in the areas of sustained concentration and persistence, social inteaudataptation Taking
these moderat@mitationsinto accountDr. Casterlineoncluded that Johnseeatainedthe
mental capacity tperform“routine jdo duties in a familiar setting with occasional, superficial
contacts with others.” (Tr. 336). Contrary to Dr. Harvan, Dr. Casterline found Rleagable
of working, and the ALJ noted that in November 28@8eagencyexaminer Dr. Cynthia
Waggoner rexewed Dr. Casterline’s report and affirmed it in total. @, 459).

Plaintiff incorrectly assertthatDr. Casterline’sconclusion conflicts with the ALJ’s
residual functional capacityRFC’) finding. The RFC provided that Plaintiff could perform
jobs involving simple, repetitive, and routine tasks with low production quotas and minimal
contact with the public and supervisors. (Tr. 27). These limitations fully encosadp2ss

Casterline’s recommendatiah “routine job duties in a familiar settingthv occasional,

® The GAF scale rates an individual’s overall gsylogical functioning fron® for inadequate
information to 100 for superior functionin§eeKornecky v. Comm’r of Soc. Set67 F. App’x 496, 503
n.7 (6th Cir. 2006) A GAF in the rangef 51-60 indicates moderate symptoriikg flat affect,
circumstantial speech, or occasional panic atjamksioderate difficulty in sdal or occupational
functioning guch as few friends or conflicts with-emrkerg.
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superficial contacts with others.” (Tr. 336)s Defendant notesheadoptedRFCwas even
more limiting than Dr. Casterlinel@commendation

2. Dr. Murrell Henderson

Johnsoralsomaintains that the AL8rred by assigninfgreat weight to onetime
examiner Dr. MurrelHenderson’s opinion but then adopting an RFC that did not comport with
the doctor’s findings. Dr. Henderson performed a physical examination ofifPiai July 2009
and noted that she demonstrageshtisfactory range ofation, strength in her spine, and
extremities (Tr. 354). He concluded th&laintiff “possibly could tolerate light physical
activities or possibly sedentary workltl(). Plaintiff argues that Dr. Henderson'’s finding of
“light activities” did not mearthat the doctor thought sinasable toperformwhat is defined by
the Social Security Regulations dight work.”

Although the phrasing used by Dr. Henderson was ambiguous, to remand on this ground
would befutile. “No principle of administrative law or common sense requires us to remand a
case in quest of a perfect opinion unless there is reason to believe that the reghatebaohio a

different result."Shkabari v. Gonzaled27 F.3d 324, 328 (6th Cir. 200guotingFisher v.

Bowen 869 F.2d 1055, 1057 (7th Cir. 198Robetic v. Comm’r o8oc. Sec114 F. App’x 171,

173 (6th Cir. 2004) Dr. Henderson concluded that Plaintiff coptetform sedentary workf not

light work. The VE identifiedthree jobs at the sedentary levéhal assembler, sample tester,
andelectronicassemblemspector. (Tr. 62-64). Additionally, the ALJ relied on Dr. Klyop’s
conclusion that Plaintiff was capable of performing light work, which fusipports th&FC
finding. (Tr. 418). As a result, remand on tisisueis unnecessary

Lastly, Plaintiff asserts it was improper for the Ato give greater weight the opinions

of hernon-examining physicians than to those of hertime-examinersGenerally, more
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weight is given to the opinions of examining medical sources than texamining medical

sources20 C.F.R. 88 404.1527(c)(1), 416.927(c)(BEven so, the Social Security regulations

recogrize that opinions from noaxamining state agency consultants may be entitled to
significant weightpecausehese individuals are “highly qualified” and are “experts in Social

Security disability evaluation20 C.F.R. 88 404.1527(e)(2)(i), 416.927(e)(2K8eBarkerv.

Shalalg 40 F.3d 789, 794 (6th Cir. 1994In addition, when determinirtge weight to attribute

to a medical source, the ALJ may take into account various factors, including mthethe
opinion is supported by medical signs and laboratory findings and the consistemepirion

with the record as a whol20 C.F.R. 88 404.1527, 416.927(cThus, the ALJ properly

accorded significant wght tothe opinions of state examiners Dr. Klypo and Dr. Casterline.
FurthermoreDr. Klypo and Dr. Casterline pointed out tleatamining physicianBr. Henderson
and Dr. Harvan’s conclusions were not entirely supported by objective medicaggndihich
served as reasonable grounds for the ALJ to discredit the examining pis/agieions(Tr.
418, 336). TheALJ’s relianceon the statexaminers’ reviewsvas not in error, and moreover,
their medical opinions are sufficient to carry the ALJ’s ruling.
C. Credibility Assessment

It is the ALJ’s responsibility to make decisions regarding the credibility ofessis.
“An ALJ’s findings based on the credibility of the applicant are to be accorded grigat aed
deference, particularly since [the] ALS charged with the duty of observing a witness’s

demeanor and credibility.}/ance v. Comm’r of Soc. Se260 F. App’x 801, 806 (6th Cir. P8)

(citing Walters v. Comm’r of Soc. Sett27 F.3d 525, 531 (6th Cir. 998)). Notwithstanding, the

ALJ’s credibility finding must be supported by substantiatlence Walters 127 F.3d at 531as

the ALJ is “not free to make crdality determinations based solely upon an ‘intangible or

13


http://westlaw.com/find/default.wl?ft=L&docname=20CFRS416.927&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=20CFRS416.927&HistoryType=F
http://westlaw.com/find/default.wl?ft=L&docname=20CFRS416.927&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=20CFRS416.927&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1994228640&fn=_top&referenceposition=794&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1994228640&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1994228640&fn=_top&referenceposition=794&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1994228640&HistoryType=F
http://westlaw.com/find/default.wl?ft=L&docname=20CFRS416.927&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000547&wbtoolsId=20CFRS416.927&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2014769273&fn=_top&referenceposition=806&findtype=Y&vr=2.0&db=0006538&wbtoolsId=2014769273&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1997207744&fn=_top&referenceposition=531&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1997207744&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&db=0000506&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1997207744&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1997207744&HistoryType=F

intuitive notion about an individual's credibility.’Rogers v. Comm'r of Soc. Set86 F.3d 234,

247 (6th Cir. 2007)

The Sixth Circuitfollows a twostep process in the evaluation of a claimant’s subjective

complaints of disabling pain20 C.F.R. 88 416.929(a), 404.1529(Bpgers.486 F.3d at 247

Duncan v. Sec'y of Health & Human Serw01 F.2d 847, 8534 (6th Cir.1986) Felisky v.

Bowen 35 F.3d 1027, 103490 (6th Cir 1994) First, the ALJ must determine whether the

claimant has an underlying medically determinable impairment which cealsbmably be

expected to produce the claimant’s symptoniogers 486 F.3d at 247 Second, if such an

impairment exists, then the ALJ must evaluate the intensity, persistence and linféotg ef

the symptoms on the dhaant’s ability to work.ld. The ALJ should consider the following
factors in evaluating the claimant’s symptoms: the claimant’'s daily activities; the location,
duration, frequency and intensity of the claimant’s symptoms; any pedigitor aggravating
factors; the type, dosage, effectiveness and side effects of any medication takewvidte the
symptoms; treatment, other than medication, the claimant receives to relieve thegqmsares

used by the claimant to relieve the symptoms; and statements from the claimant and the

claimant’s treating and examining physiganmd.; seeFelisky, 35 F.3d at 1039-4GSR 967p.

In the present casdphnsorallegesthatthe ALJerred in analyzindper credibility. She
maintains that the ALJ did not consider the factors set forth in SSR 96 light of her
testimony. Further, Plaintiff alleges that the remedial nature of the Social Secutirequiresa
different credibilityanalysisthan the ALJperformed Johnsorcites toHouston v. Secretary of
Hedth and Human Servicas support of this proposition, but does not elaborate on how exactly

the ALJallegedlydeviated in his analysiSeeHouston v. Sec’y of Health & Human Servws36

F.2d 365, 371 (6th Cir. 1984\eik, J. dissenting).
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Plaintiffs arguments are not welkhken. Plaintiff correctly notes that the dissent in
Houstonexplainsthat the Social Security Act is “remedial in nature” and meant to be construed
liberally. (Id.). However, regardless of thinciple of interpretationthe Sixth Circuit found
the ALJ appropriately relied on medical evidence, sudha®ffects of medicationo discredit
Houston’s allegations of paid( at 367, which is howlhe ALJ proceeded in this caselaintiff
does not point to case law showing that the ALJ’s analysis of Plaintiff' sodrgdwas at fault.

The ALJ properly applied the twpart test and at step two concluded that Plaintiff's statements
regarding the intensity, persistence, and limiting effects of her symptorasnaecredible to the
extent that they were inconsistent with the recdddring his analysis the ALJ took into account
Plaintiff's testimony, including her neck pain, pain radiating down her arms, pain and rasmbne
in her hands, and depression. (Tr-48 50, 53). The ALJ gave several valid reasons for
discrediting Johnson'’s allegations in accordance with SSR 96-7p and in light of meongsti

To begin, the ALJ noted that Plaintiff's da@gtivities did not comport witkthe alleged
severity of her impairmentsThe ALJexplainedthat ina psychological exam with Dr. Harvan,
Johnson said she tried to clean, did laundry, washed dishes, dusted furniture, and gardened. (T
332). Her hobbies included playing with her doigl.)( The ALJ also stated that despite
Plaintiff's testimony that she rarely drove, she reported to Dr. Henddnabrstie was able to
drive. (Tr. 353). Though Johns@mgues thathe ALJ improperly used her daily activii¢o
discredit her SSR 967p lists an individual’'s daily activity as one of the factors that the ALJ

should consider when evaluating credibili§SR 967p, 1996 WLJ 374186 at *3ee also

Blacha v. Sec'y of Health & Human Sen@27 F.2d 228, 231 (6th Cir. 99) (“As a matter of

law, an ALJ may consider household and social activities in evaluatinglaiois of disabling

pain.”). Moreover, this was not the sole reason the ditlhot fully credit Plaintiff
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The ALJ alsonoted thabbjective medical findingdid notsupportPlaintiff's allegations
of pain. In his decisionhe ALJ explained that physical eraations showed Johnson had good
use of her arms and was able to move around in a normal manner. (TFh&@2ALJreferred to
Johnson’sexamnation with Dr. Hendersonwhich revealed she had a satisfactory range
motion in her arms and leghdwas abé to squat without difficulty. (Tr. 29, 354). The ALJ also
relied on Dr. Klyopwho indicated Plaintiffcould performlight work and noted thatPlaintiff's
statements were only partially consistent with medical evidence, partich&rlgomplaintof
lostarm strengthbecause her strength was noted as(345 41718). The ALJ pointed out that
during her hearingJohnsorsaid she haddifficulty gripping, but her July 2009 physical exam
with Dr. Hendersorshowedno difficulty. (Tr. 35556). Thoughthe Jly 2009 exanhas limited
probative value to explaidohnson’sabilities at the time of the hearing, it shows that during the
relevant period of alleged disabilishehad no problems with her hands.

Finally, the ALJ observedthat Plaintiff's mental hedit improvedwith medicationand
psychological treatmeras documemrtd by Dr. Thomas Shemory’s treatment nosgmnning
from August 2009 to December 2010The ALJ pointed to Dr. Shemory'September and
November 2009 recosdwhich both stae that Plaintiff’'s depgressionimprovedafter she began
new medication(Tr. 440, 467).Dr. Shemoryalsodescribed Johnson pgeasant and conversant
in September and less tearful in November.

In sum, the ALJ took sufficient evidence into consideration when making his ditgdibi
determination Plaintiff carries théburden to show that substantial evidence did not support the
ALJ’s decision An ALJ’s ruling must stand so long as it is supported by substantial evidence,

eventhough substantial evidence might also supporffardnce conclusionvullen v. Bowen
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800 F.2d 535, 545 (6th Cir. &6) (quotingBaker v. Heckler730 F.2d 1147, 1150 (8th Cir.

1984)). Plaintiff has failed taarry her burdernand as a result, the undersigned must affirm.
C. StepFive Finding
Whenan ALJ elicits vocational expesttestimony concerning the abhaility of suitable
work in response to a hypothetical question that etely sets forth the plainti§'impairments,

that testimony may constitute substantial evideSeeith v. Halter 307 F.3d 377, 378 (6th Cir.

2001)(citing Varley v. Sec’y of HH320 F.2d 777, 779 (6th Cir. 1937

Here, Plaintiff alleges that the ALJ's stdjwve finding was in error because the
hypothetical question the ALJ posed to the VE bl properly account fdner limitations. The
ALJ characterizedlohnson’s physicalmpairments to the VE as limitinger to light work
except thatliohnson could frequently balance, stoop, kneel, crouch, crawl, and climb ramps and
stairs, andcould never climb ladders, ropes, and scaffolds. (Tr. 60)he ALJ described
Johnson’s mental impairments as limiting her to job& sitnple, repetitive, and routine tasks in
a static environment with low production quotas and minimal contact with the puldic an
supervisors.I@.). The ALJ then asked the VE whether Johnson could perform jobs existing in
significant numbers in the national economy despite her impairments. The VHedethiee
such jobshousekeeper/cleaner, office helper, and cafeteria attendar@1jTr.

Beginning with her physical limitationgohnson disputes that she is capable of light
work. Johnson notes Dr. Simon’s opinion limiting her to less than sedentary Wb ALJ
discounted Dr.Simon’s findings,and thuswas not required to include them in the stege
analysis. When posing dypothetical question to a VE, the ALJ is only required to incorporate

those limitations he find&redible.”Seelnfantado v. Astrue?263 Fed. Apix. 469, 477 (6th Cir.

2008)(citing Casey v. Sec'y of Health Buman Sers., 987 F.2d 1230, 1235 (6th Cir. 1993In
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addition, Johnson argues that Dr. Henderson’s report found her capable of “light physical
activity,” not light work. Any error on the ALJ’s part in interpreting Btenderson’seport

does not warrant remanbecause Dr. Henderson found Johnson capalded#ntary work and

the VE identified jobs. Moreover the ALJ relied on the state agency physidim Klypo’s
assessment that Johnson could perfdight work and this assessment serves as sufficient
evidence to support the RFC.

Plaintiff further alleges that the ALJ did not include limitations to reflect hell stagéure
of 4'11” and 90 pounds.Nothing indicates thathe ALJ failed to give adequate attention to
Plaintiff's physical stature. Johnson&®ze was recorded in the medical recortlee ALJ
consulted, includinghose written byDr. Klyop (Tr. 413) and Dr. Henderson (1354) andthe
ALJ observed Johnson during the hearing. The ALJ did not find limitations due to Johnson’s
staturenecessaryand she points to no evidence showttmf she require@ddditionallimitations

Next,Johnson maintains that the ALJ failed to include sufficient limitatregardinder
mental abilities. She points to Dr. Harvan’'opinion that shehad marked limitations in her
ability to withstand stress and pressures associated with viBa&ause thé&LJ discounted Dr.
Harvan's finding of marked limitationshe was notoundto include it inhis hypothetical
guestion to the VE.

Plaintiff also argues that the ALJ failed to include a limitation based on hey abistay
focused during the workday. However, #ie] recognized this limitatioand foundPlaintiff to
hawe “modeate difficulties with respedio concentrationpersistence, or pagTr. 26). Hs
hypothetical questiorrestricted her to “simple, repetitive, and routine [tasks] with low
production quotas ...in a static environment.” (Tr. 60).In Black v.Commissioner of Social

Security this Courtheldthatan ALJ’s hypothetical question accourits moderatdimitations in
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concentration, persistence, or padeen it limitsthe claimanto “simple, routine, and repetitive
tasks performed in a work environment free of fast paced production requisenmsotving

only simple, workrelated decisions, and routine workplace changgsitk v. Comm’r of Soc.

Sec, 5:11CV-2770,2012 WL 4506018 at *14 (N.D. Ohio Sept. 2810) see alsqlackson v.

Commi of Soc. Se¢1:10CV-763, 2011 WL 4943966t *4 (N.D. OhioOct. 18,2011)(Absent

Plaintiff providing evidence suggesting additional speed pacebased restrictions were
required a hypothetical limited to “simple, routintesks” was adequate to describe moderate
difficulties with concentration, persistence,dapace.). Thus, the limitations set out in the
controlling hypothetical sufficientlyencompassedohnson’smoderate concentration limitatigns
and she does not provide evidence suggesting additional restrictions regarding ityetoabil
focus were necessa

Johnson alsallegesthe ALJ failed to consider that she may not have regular attendance
but she referenceao doctor makinghis finding As a result, the ALJ was not required to
incorporate Johnson’s unsupported claim in his hypothetical questiime Sixth Circuit
recognizes that “[i]f the [ALJ’s] hypothetical question has support in therdedt need not

reflect the claimant’s unsubstantiated complainBidcha v. Sec’y of Health & Human Servs.

927 F.2d 228, 231 (6th Cir. 99) (citing Hardaway v. Sec'y of Health & Human Sen&23

F.2d 922, 9228 (6th Cir.1987). As evidence of th@eed for additional limitationslohnson

points to thebreak in her oral hearinghich was takerso that she could compose herself, along
with Dr. Simon and Dr. Shemory noting her depression and prescribdgcation Johnson
reference$0o case law showing that hactions at the oral hearirage sufficiento establistany
alleged limitation and she points to no record of Dr. Simon or Shemory recommending

limitations based on her mental stateThe burden of proof lies with the plaintiff to prove
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disability. Wilson v. Comm’r of Soc. Se878 F.3d 541, 548 (6th Cir. @@). Johnsorhas not

pointed torecord evidence showing thaherequired greater medically prescribed limitations
than those found by the ALAnd included in his hypothetical question. Therefore, the
undersigned finds that substantial evidence supports the ALJ §vsdpiding.
Vil. DECISION
For the foregoing reasons, the Magistrate Judge finds that the decision of the
Commissioner is supported by substantial evidence. Accordingly, the Court AFFIRMS
decision of the Commissioner.

IT 1S SO ORDERED.

s/ Kenneth S. McHargh
Kenneth S. McHargh
United States Magistrate Judge

Date: Septembdéb, 2013.
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