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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Frank Coniglio, Jr et al, CASE NO.:5:12CV1773

Plaintiffs, JUDGE JOHN ADAMS

CBC Services, Inc., et al.,
ORDER

(Resolves Docs. 35, 42, 71, 73, 77, 80, 91,
and 95)

Defendan.

N e L N N N N N N

Pending before the Court are the following motions: 1) Plaintiffs’ motion to dismiss
Defendants’ counterclaims (Doc. 35); 2) Defendants’ motion for attornegs’died costs (Doc.
42); 3) Plaintiffs’ motion for partial summary judgment (Doc. 71); 4) Defersdanotion for
partial summary judgment (Doc. 73); 5) Defendants’ motion to strike cerp@nteopinions (Doc.
77); 6) Plaintiffs’ motion for leave to supplement their response to the motiortdonegt fees
(Doc. 80); 7) Plaintiffs’ motion for supplement the record in support of its motion for aynm
judgment (Doc. 91); and 8) Defendants’ motion for leave to file aeqly on Plaintiffs’ final
motion (Doc. 95). The Court now resolves these motions.

Initially, Plaintiffs’ motion for leave to supement their response to the motion for
attorney fees(Doc. 80) is GRANTED. The Court will consider the additional response.
Furthermore,Defendants’ motion for leave to file a suply (Doc. 95) isGRANTED, and
Plaintiffs motion to supplemen{Doc. 91)the record in support of its motion for summary

judgment is GRANTED The Court will consider the suegdy and the supplement.
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The Court will next endeavor to resolve the parties’ competing motions for summary
judgment.

l. Summary Judgment

Summary judgment is proper if “the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgtmas a matter of law.” Fed.R. Civ.P.
56(a). The initial burden of showing the absence of any “genuine issues” betonigs t
moving party. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (citing former Fed.R. Civ.P.
56(c)).

[A] party seeking summagrjudgment always bears the initial responsibility of

informing the district court of the basis for its motion, and identifying those

portions of “the pleadings, depositions, answers to interrogatories, and admissions

on file, together with affidavits, #ny,” which it believes demonstrate the absence

of a genuine issue of material fact.

Id. (quoting former Fed.R. Civ.P. 56(c)). A fact is “material” only ifrésolution will affect

the outcome of the lawsuitAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).
Determination of whether a factual issue is “genuine” requires considerdttbe applicable
evidentiary burdens. Id. at 252. Moreover, the Court must view a summary judgment motion
“in the light most favorable to the party opposing the motioiJ'S. v. Diebold, In¢ 369 U.S.
654, 655 (1962).

Once the moving party has satisfied its burden of proof, the burden then shifts to the
nonimoving party. The nomoving party may not simply rely on its pleadings, but must
“produce evidence #t results in a conflict of material fact to be resolved by a jur€Cbx v.
Kentucky Dep’t of Transp53 F.3d 146, 150 (6th Cir. 1995). Moreover, Fed.R. Civ.P. 56(e)

states as follows:

If a party fails to properly support an assertion of fact or fails to pppedress
another party’s assertion of fact as required by Rule 56(c), the court may:



(2) consider the fact undisputed for purposes of the motion; [or]

(3) grant summary judgment if the motion and supporting matemalkiding the
facts cosidered undisputeeshow that the movant is entitled to it[.]

Accordingly, summary judgment analysis asks whether a trial is necesshrhexefore is
appropriate when there are no genuine issues of faetderson477 U.S. at 250.

1. CountsOne, Two, Three, and Five of the Complaint

Plaintiffs Frank and Joseph Coniglio and Defendants CBC Services, Inc.,pEhlesa
Exploration LLC, and CHK Utica, LLC (collectively “Chesapeake”) have lsmiinght summary
judgment on the first count in Plaintiffs’ compiéi In Count One, Plaintiffs seek a declaratory
judgment determining the rights of the parties under several written agreenizoits parties
contend that summary judgment is appropriate on this count of the complaint.

“The role of courts in examining otracts is to ascertain the intent of the partisavedoff
v. Access Group, Incb24 F.3d 754, 763 (6th Cir. 2008}jt(ng City of St. Marys v. Auglaize Cty.
Bd. of Commrs.875 N.E.2d 561, 566 (Ohio 2007Where the terms in a contract are not
ambigwous, courts are constrained to apply the plain language of the coN@Honwide Mut.
Fire Ins. Co. v. Guman Bros. Far®52 N.E.2d 684, 686 (Ohio 1995).In this specific subject
matter area, Ohio courts have noted as follows:

“The rights and remedied the parties to an oil or gas lease must be determined by

the terms of the written instrument [Hiarris v. Ohio Oil Co, 57 Ohio St. 118, 129

(1897). “Such leases are contracts, and the terms of the contract with the law

applicable to such terms mugbvern the rights and remedies of the parti&s.”

The construction of written contracts and instruments of conveyance is a matter of

law that this court reviews de nowath Twp. v. Raymond C. Firestone Ci310

Ohio App.3d 252, 256 (2000).

Kramer v. FAC Drilling Oil & Gas, LLC 197 Ohio App.3d 554, 558 (2011)Ohio courts have



further explained contract interpretation:

Common words appearing in a written instrument will be given their ordinary
meaning unless manifest absurdity results, or unless sthreemeaning is clearly
evidenced from the face or overall contents of the instrurBéiftin v. Forest City
Enterprises 64 Ohio St.3d 635, 638. The court must read words and phrases in
context and apply the rules of grammar and common ukagjer v. Foster Wheel
Energy Corp. 163 Ohio App.3d 325. The rules of grammar require “dependent
clauses [to] modify some part of the main clause., citing Bryan Chamber of
Commerce v. Bd. of Tax Appeél®966), 5 Ohio App.2d 19%ee, also, Carter v.
Youngstowr{1946), 146 Ohio St. 203, 209 (“referential and qualifying words and
phrases, where no contrary intention appears, refer solely to the last amt&cede
Moreover, contracts must be interpreted in a way that renders all provisions
meaningfuland not mere surplusadggherwinWilliams Co. v. Travelers Casualty

& Surety Co, Cuyahoga App. No. 82867, 2003-Ohio-6039.

With regard to the law pertaining to rights of first refusal, we note that a right o

first refusal constitutes a promise to preseffiérs made by third parties to the

promisee in order to afford the promisee the opportunity to match thelattara

v. Woodpath Development 0a991), 57 Ohio St.3d 212.

Lo-Med Prescription Servs., Inc. v. Eliza Jennings Gr&{ WL 1290078, at 3-4 (Ohio Ct.
App. May 3, 2007).

Plaintiffs are siblings that entered into numerous oil and gas leases withudns
Exploration Company in late 2008. The precise |¢dke Lease )t issue herein was signed by
Plaintiffs on December 10, 2008. Anschutz subsequently assipeetkése to Chesapeake
Exploration, which in turn assigned portions of thease to CHK Utica and Cardinal Gas
Services. This original lease also contained a-ggagraph addendum to include specific
provisions requested by Plaintiffs. Of particular import in this disputerégRagph 14 of the lease
addendum which reads as follows:

Notwithstanding anything to the contrary contain in the Lease, no rights to use the

surface of the Leasehold to drill, maintain or operate wells, construct roads and/

install pipelines and related facilities are granted teskes The above exclusion

of the rights to use the surface shall not be construed as waiving, releasing or

relinquishing the right of Lessee to conduct seismic surveys, ogtteofi Lessee

in and to the oil and gas in and under the Leasehold, or that may be produced from
the Leasehold, or the right of Lessee to explore for, develop or produce such oil and



gas by directional drilling or other method from adjacent lands with wells bottomed

beneath the Leasehold, or by pooling or utilizing with other lands for the purpose of

producing and enjoying such oil and gas.
Doc. 291 at 7. Plaintiffs contend that the above provision makes clear that the Lease wa
non-drilling lease thaprovided Chesapeake no right to use the surface of the property.

Even if the Court were to adopt Plaintiffs’ interpretation that Paragraph 14 of the
addendum serves to nullify nearly the entirety of the remaining paragraplesaddendunsuch
an intepretationwill not result in Plaintiffs’ desired result. Instead, the Court must alsoiagam
the parties’ lateenteredinto agreement, the Surface Use Agreement (“SUA”). As its name
suggests, the SUA was entered into because Chesapeake “desiref@} tapen the Lands to
build a drilling pad for the drilling of, completion, production, operation and maintenance of oil
and gas wells thereon, upon a location agreed to by Surface Owner and Surfacis Qgreeable
to same.” Doc. 2% a 2. The agreeent provides further as follows:

Mutual Consent: Surface Owner and Operator mutually agree to the location of

the wellpad, access road and related facilities as identified on plan attached hereto

as “Exhibit A” and made part hereof.

Topsoils. Operator will utilize a “double ditch” method for any excavations
occurring on the Lands|.]

The foregoing sets out the entire agreement between Surface Owner andrOperato
as to the matters specifically addressed herein, and supersedes anyapoor o
written agreements or negotiations as to these matters not set out in writing herein
Provided however, this Agreement shall not be construed to amend, limit, impair,
restrict, or otherwise affect any rights to the Lands or to utilize any pastithe

Lands held by Operator under any existing agreement, including any, deeds
easements, or oil and gas leases, or at common law.

Doc. 293 at 23.
Theplain language of the SUA provides Chesapeake with surface rights to the property at

issue. In an effort to avoid this result, Plaintiffs raise numerous argsnmewhich the Court



finds no merit.

First, Plaintiffs contend that Chesapeake lacks standing to even pursue reliethender
Lease and SUA because it has assigned angyights under those docuents to Cardinal Gas
Services, a noparty to this action. In so making this argument, Plaintiffs ignore that the
assignment repeatedly uses the term “partial assignment” throughlaumigtiage, even containing
the title “Partial Assignment and Assumptiof Lease Agreement.” Doc.d0at 2. It continues
as follows:

Assignors haveartially assignedtransferred, and conveyed, and by these presents

do partially assign transfer, and convey unto Cardinal Gas Services, L.L.C.

(“Assignee”), part of Assignts right, title, and interest under the following
described oil, gas and mineral lease (the “Lease”

The rights under the Leapartially assignedo Assignee are limited to the right to
construct, operate and maintain a pipeline with appurtenant facilities, including
data acquisition, compression and collection facilities and rights of ingress and
egress to the leased premises and all other negeggdas and purposes incident to
construction, operation and maintenance of the pipeline, including the right to
enforce any covenants and warranties that Assignors are entitled to enforce under
the Lease with respect to the pipeline., The rigiatially assignedare further

limited to the gas gathering system listed on Exhibit “A” as it pertains to the wells
or lines described on Exhibit “B.” No rights are conferred upon Assignee hereunder
greater than those held by Assignors as the Lessee undeatie Le

Doc. 801 at 23. While the Court readily acknowledges that the assignment grants some right t
Cardinal Gas to engage in activities related to the pipalgeother surface activitiethe plain
language makes clear that the assignment is only a partial assignmenty {h@sdrving
Chesapeake’s rights to litigate issues surrounding the Lease and [ireiation.

Next, Plaintiffs contend that the SUA does not provide Chesapeake with a right fainstal
pipeline because the term pipeline is never expressly used therein. Ckesapeders that the

term “related facilities” must be read in context to allow fonstruction of a pipeline. In reply



Plaintiffs point to the original Lease to assert that “related facilities” canoltd@ a pipkne.
The Court first addresses this final contention.

As detailed above, the Lease addendum contains the following: “no rights to use the
surface of the Leasehold to drill, maintain or operate wells, construct roadsiag@l| pipelines
and related facilities are granted to Lege.” (Emphasis added). Plaintiffs contend that this
separation of related facilities and pipelines makes it clear that the partiesimewded for
related facilities to include pipelinesThis reading, however, is not supported by any canon of
construction or any law the Court reviewed. The parties never defined the‘redated
facilities” in any document. Moreover, such a constrained reading of the SUWK ead to an
absurd resul- Chesapeake would have negotiatedpend hundreds of thousands of dollars on
constructing a well pad, access road, and other “related facilitieshaéhility to remove oil and
gas from the property. In essence, Chesapeake would then be at a substantial agggdvant
having investedhuge sums of money and then being required to go back and renegotiate for the
ability to retrieve oil and gas. The Court declines to interpret the SUA imaenthat would run
counter to its plain language and lead to such an absurd interpretation.

Plaintiffs further argue that Paragraph 14 of the addendum somehow overrides the
language of the SUA. In so doing, Plaintiffs effectively argue that tlfmewithstanding”
language acts as an absolute bar tosagequenamendment. Plaintiffs assert thhé Court
must read all of the documenitspari materiaand therefore must conclude that they intended to
never allow surface rights on this parcel. However, Plaintiffs once again ignore the plai
language of the SUA which was drafted for the express purpose of providing sigffése To
suggest that the SUA is nullified by the thrygmarsearliersigned éase addendum borders on

frivolous and has no legal supporEor that matter, under Plaintiffs’ proposed interpretation, the



SUA would have no legaffect in any capacity.

Moreover, Plaintiffs suggestion that the SUA was enteredtmimompensate them for
prior damage to their land lagkny support in the actual written document signed by the parties.
Nothing in the document even hints that this is the purpose of the document. Furthermore, as the
matter was reviewed and recommended by an attorney that Plaintiffs now sebkdo as an
expert, it is beyond the pale to suggest thaBUA was drafted to remedy prior property damage
when its plain language authorizes surface activities and makes no mentioh daswage.

The Court rejects any notion that the SUA failed to modify or amend the price bads
addendum. Once again, if the Court were to adopt this proffered interpretation, ti@uthe
would be left to conclude that Chesapeake paid consideration to Plaintiffs for theu&lJ
receivednothingin return. Moreover, it is entirely unclear why the parties would have attached a
map of the property at issue which marked the propos#gact and access road if Chesapeake
was specifically prohibited from constructing these items. Additionallyeittisely unclear why
Plaintiffs would sign a document that acknowledges that they agree to theepledements of
these items on theirahd if they believed that Chesapeake mad surface rightsat all.!
Accordingly, this argument is also rejected.

Finally, the Court rejects Plaintiffs’ contentions that the SUA must not grase tinghts
because Chesapeake itself sought an additional documénther leaseamendment, which
would have eliminated Paragraph 14 of the addendum. However, the Codetdrasined that
the SUA and its impact are unambiguous. Accordingly, parol evidence could not be iedkoduc
However, more importantly, this evidence does nothing to alter the Court’'s analy$ie

additional document sought by Chesapeake would hdweerl Chesapeake full, unrestricted

1 For that matter, Plaintiffs have never proffered vamgtof the language in the SUA would
mean if it in fact granted no surface rights of any kind.



surface rights-rights far broader than those permitted under the SUA. The fact that Chesapeak
sought these broader rights does not in any manner suggest the SUA did not create the more
limited class of rights detaitieby its specific language.

Despite the numerous arguments to ¢batrary by Plaintiffs, the surface rights at issue
herein are created and governed by the unambiguous SUA. The SUA clearly allotws for t
construction and operation of a well on the propat issue. Accordingly, Chesapeake is entitled
to judgment on the first three courasd count fivan the amended complaint, all of which are
dependent upon a finding that no surface rights exist.

2. Count Four of the Complaint

The Court next addressesunt four— Plaintiffs’ claim that they were fraudulently induced
into signing the SUA. Under Ohio law, to prove fraudulent inducement, a plaintiff must establish
“(1) a false representation concerning a fact or, in the face of a duty to disclasedment of a
fact, material to the transaction; (2) knowledge of the falsity of the représardautter disregard
for its truthfulness; (3) intent to induce reliance on the representation; (dghlstreliance upon
the representation under circum&@s manifesting a right to rely; and (5) injury proximately
caused by the relianceMicrel, Inc. v. TRW, In¢.486 F.3d 866, 874 (6th Ci2007) (quoting
Lepera v. Fuson613 N.E.2d 1060, 1063 (Ohio Ct.App. 1992)).

In their amended complaint, Plaintiffs allege as follows with respect to this claim:

In June 2011, Defendant Chesapeake, by and through its authorized agent, Matt

Mroczkowski, falsely represented to the Coniglios that Defendant Chesapeéake ha

the right to conduct surface operations, includingstructing weHlpads, access

roads and drilling, on the Real Estate and that the Real Estate was not subject t

lease addendum that prohibited surface operations on the Real Estate. Defendants

Chesapeake and Mroczkowski fraudulently concealed from the Coniglio’s that the

Lease covering the Real Estate did contain an addendum that prohibited Defendant

Chesapeake from conducting surface operations including constructingadsl||
access roads and drilling on the Real Estate.



Defendant Chesapeake’s remettions that it had the right to conduct surface

operations, including constructing wlads, access roads and drilling on the Real

Estate and that the Real Estate was not subject to a lease addendum that prohibited

surface operations on the Real Este¢ee false.

Doc. 29 at 17The shortcoming of this claim lies in the fact that there is no evidence to support
these allegations. Moreover, the evidence that has been produced dieéedlys any claim of
fraudulent inducement.

There is no dispute that Matt Mroczkowski approached Plaintiffs and indicated that
Chesapeake desired to drill an oil and gas well on the parcel covered by theatddasdum, and
SUA. Plaintiffs contend that they could not remember whether this parcel was theetlofee
parcelsfor whichthey hadnegotiatechondrilling leases When they inquired about whether the
Lease had an addendum: “Mr. Mroczkowski responded that he had a copy ofdlmieasg
the parcel upon which the wgdhd and access road would be locatetthbuwas not aware of any
addendum to that lease.” Doc-Xat 4 (Joseph Coniglio affidavit). There exists no evidence in
the record to suggest that this statement was false. The fact that one eni@idykesapeake
may not have been aware of the addendum does not strike the Court as beyond the realm of
possibilities. However, more important to the Court’s analysis, Plaingfjetiated and signed
the addendum. They cannot now claim to be “unsure” of its existence or contentanagtera
of law, knowledge of the very document they signed must, at a minimum, be imputed.to Az
such, even if some tortured interpretation could find the above statement to be fadsmultebe
no reasonable reliance on such a statement.

Furthermore, Plaintiffs’ claim is untenable to the extent it relies upon claims that
Chesapeake falsely represented that it had the right to engage in surface gpetraiono such

rights existed. Again, even if these representations were-tifact that the Court findsdtly

dubious given that Chesapeake sought to negotiate the &lis same time- once more,



Plaintiffs did not rely on these statements. Instead, they sent the proposead Bl counsel,
Attorney Alan Wenger. It is undisputed that Wenger was in possession of the fidl dres
addendum prior to advising his clients, Plaintiffs, to execute the SUA. As Weageacting as
Plaintiffs’ agent, his knowledge is likewise imputed to them. Accordingly, the full
documentation of the parties’ prior dealingas known to Plaintiffs and their counsel prior to
executing the SUA. As such, any alleged false representations about the cohtise
documents could not have been reasonably relied upon by Plaintiffs in executing Ahe SU
Judgment in favor of Gdsapeake on this claim is required.

The Court would note that consideration of Plaintiffs’ experts, Attorney Wenger an
formerJustice Douglas, would not alter the Court’s conclusidime Courtalsofinds that much,
if not all, of the motion to strike @se affidavits is proper. Even a cursory review of the affidavits
reveals that they are replete with “opinions” on the legal interpretation obtiteact. Even if
such an opinion were proper on the ultimate issue herein, the Court has found that totscare
unambiguous and therefore consideration of these opinions would be improper. Forgpofpose
having a complete record, the Court GRANTS the motion to strike both affidavits.

Similarly, the affidavit of land agent James Snyder does nothirgjtéo the Court’s
analysis. Snyder does nothing other than to offer his opinion about the intent and metim@ng o
initial Lease and addendum. As Snyder was not involved in any fashion with nagarag¢ven
reviewing the SUA, a document this CoursHaund critical to determining the parties’ rights, his
affidavit does not affect the Court’s analysis.

3. Count Six of the Complaint

In count six of the complaint, Plaintiffs allege a count of conversion, assent@tg t

Chesapeake removed soil from thenogerty and utilized it to build an access road on a



neighboring property. In seeking summary judgment, Chesapeake relies uponverikbtteby
Plaintiffs’ counsel thastates “that you are correct that Chesapeake did move the dirt back into the
location but only after requested to do so by the Coniglios.” Chesapeake claims that this
statement defeats any claim for conversion because it undermines any arthan&aintiffs
were injured. The Court agrees with Plaintiffs that the evidence rgledhy Chesapeake is
improper to consider at the summary judgmstage. While Plaintiffs raise an overbroad
argument that no unsworn letter could ever be used in support of summary judgment, the core of
their argument is correct. There is no affidavit of counsel to authenticdegtdrdrom counsel,
and the Court therefore will not consider

Moreover, even if the Court were to consider the letter, the record would be hefagtg
that are disputed. During his deposition, Joseph Coniglio clearly stated thalt ofothal dirt
removed from Plaintiffs’ property had been returned by Chesapeake. As suchuthea®not
grant summary judgment on the conversion claim.

The Court would also note that Chesapeake’s claim that the conversion claimainust f
because no damages can be shown also lacks merit. Crediting Joseph Gdasgilrabny that
not all of the dirt has been returning leads directly to the conclusion that damagehasiffered.
Accordingly, the conversion claims survives summadgpaent.

4. Count One of the Counterclaim

Chesapeake has also sought summary judgment on count one in its counterclaim, while
Plaintiffs have similarly sought judgment on this claim. In that regard, dloet @ould note that
it has previously resolved thegmise claim raised by Chesapeake regarding the preferential right
to renew clause in the lease. This Court resolved that issue in Chesapeake’sHawaver,

Plaintiffs contend that this issue was raised between them and Chesapeakeuskyied sate



litigation. In fact, since the briefingf this matter, the state court has resolved the issue and
entered a final judgment. Given those facts, the Court will perpetuajlyging on this claim
until all state court appeals have been resofved.

5. Count Two of the Counterclaim

Plaintiffs also seek to dismisount two of Chesapeake’s counterclairn count two,
Chesapeake asserts a breach of contract claim, asserting that its right to comsetcasn
the land has been interfered with by Plaintiffs’ actions. Plaintiffs’ motiomesiised upon its
assertions regarding the meaning of the Lease, addendurtheBldA. Having rejected those
arguments, it follows that Plaintiffs’ motion on this count in the counterclaim mustriiedde
Moreover, Plaintiffs’ improperly attempt to limit the scope of count two to the traeme
regarding the nowdissolved temporary restraining order. As pled, Chesapeake’s breach of
contract claim extends to all of the actions that they claim deprived them of thetalulégyelop
Plaintiffs’ land under the SUA. Nothing in that claim temporally limits the claitihe time the
TRO was in place. As such, the motion to dismiss count two of the counterclaim islinot we
taken.

6. Count Three of the Counterclaim

With respect to count three in the counterclaim, a claim for unjust enrichment, tite Cour
agrees with Chepaake’s initial argument that it may properly plead such a claim in the
alternative, especially given that Plaintiffs were claiming that the SUAimalid. However,
having found the SUA, Lease, and addendum to be valid and unambiguous, it follows that
Chesapeake may not now pursue the quantum meruit cl&ee Wells Fargo Fin. Leasing Inc. v.

Gilliland, 2013 WL 872408, at *4 (Ohio CApp. May 22, 2006) (holding that when a party is

2 At this time, the Court will not dismiss the claim pursuant toGb#rado Riverabstention doctrine. The Court
agrees that Plaintiffs may not initiate a second suit surroundingathe subject matter and then attempt to shield
themselves from countdaims via the abstention doctrine.



liable under an express contract, claims for unjust enrichment amrednaoot). As this claim
IS now moot, it is dismissed.

7. CountsFour and Five of the Counterclaim

Plaintiffs next seek dismissal of Chesapeake’s claims for abuse of prodesslaious
prosecution. With respect to malicious prosecution, the CourtsagidePlaintiffs.

[A] plaintiff who brings a malicious civil prosecution suit must show that the

previous litigation érminated in his or her favor. For that reason, a claim for

malicious civil prosecution cannot be brought as a counterclaim, but raust b

brought in a separate suit after the underlying litigation is terminated
Yaklevich v. Kemp, Schaeffer & Rowe Co., L,F68.0hio St. 3d 294, 299 n.4 (1994). In an
attempt to avoid dismissal, Chesapeake relies pver v. Lucas174 Ohio App.3d 725729
(Ohio Ct. App. 2008). Ilibever, the intermediate Ohio appellate court adopted a broad definition
of “prior proceeding” and concluded that the filing of petitions in a bankruptcy cauet prior
proceedings for the purposes of pursuing malicious prosecution. Even if thisM@oeito find
such reasoning persuasive, the binding holding of the Ohio Supreme Ctaiktenichwould still
apply. Malicious prosecutiotannotbe brought as a counterclaim. The Court declines to carve
out some exceptiomthis rulethat would apply whemjunctive relief is sought by the complaint.
Accordingly, the malicious prosecution claim is premature and dismisseoutviirejudice.

Under Ohio law, the three elements of the tort of abuse of process are: (1) libgdla
proceeding has been set in motion in proper form and with probable cause; (2) that thaipgoce
has been perverted to attempt to accomplish an ulterior purpose for which it wasignuédieand
(3) that direct damage has resulted from the wrongful use of proc&sklevich 68 Ohio St.3d at
298 (footnotes omitted). In essence, Chesapeake’s counterclaim for abuse af glteges that

Plaintiffs deliberately named the wrong party when suit was initiated. ilnbavexplained in

response to Chesapeake’s motion for costs, the Court agrees. However, based upandcd revi



Ohio law, the Court can find no authority that would suggest those actions give rise to an abuse of
process claim. Plaintiffs did not attempt to pervert the legal procesitdaon an otherwise
unobtainable result. Rather, they sought wholly permissible relief, alb#ie absence of the
real party in interest. Under those facts, the Court declines to recognibeisen & process
claim.

8. Count Six of the Counterclaim

Finally, the Court finds that Chesapeake’s final counterclaim, “equitatlilegtblcannot
stand on its own. As Chesapeake implicitly recognizes in its responss ghisquitableemedy
available to the Court, and certainly will remain so as Chesapeake’s breactiraticcemains
pending. Once again, however, the Court has found no Ohio law that would suggest that this
remedy is some form of freganding claim. Accordingly, dismissal of this “claim” is
appropriate, with the recognition that sudheory may still be pursued as a remedy to the alleged
breach of contract.

9. Request for Feesand Costs

A court may sanction an attorney under 8 1927 for conduct that “so multiplies the
proceedings in any case unreasonably and vexatiously.” 28 U.S.C. §sEg2@lso Rentz v.
Dynasty Apparel Indus.556 F.3d 389, 39®6 (6th Cir.2009). Section 1927 sanctions are
appropriate when counsel “objectively falls short of the obligations owed by aéen@ifithe bar
to the court and which, as a result, causes additional expense to the opposing party. Thespurpose i
to deter dilatory litigation practices and to punish aggressive tactics thaxceedezealous
advocacy.”Red Carpet Studios Div. of Source Advantage,, 1465 F.3d at 646 (citation and

internal quotatia marks omitted). An award of fees under § 1927 requires a showing of more than

3 Having resolved the motion for summary judgmemthesecounterclaims, the motion to dismi&oc. 31) is
deemed moot.



negligence or incompetence but less than subjective bad Hath.595 F.3d at 276see also
Dixon v. Clem492 F.3d 665, 679 (6th Cir. 2007).

In WilsonSimmons v. Lake County Sherriff's Departm@®7 F.3d 818, 824 (6th Cir.
2000), the Sixth Circuit furthexxplained

An attorney’s ethical obligation of zealous advocacy on behalf of his or her client

does not amount tcarte blancheao burden the federal courts by pursuitgras

that are frivolous on the merits . . . . Accordingly . . . when an attorney koows

reasonably should knowhat a claim pursued is frivolous, or that his or her

litigation tactics will needlessly obstruct the litigation of nonfrivolous claims, a

trial court does not err by assessing fees attributable toasuicins against the

attorney.

Id. (emphasis in original) (citations omitted) (internal quotation marks omittédpre recently,

the Sixth Circuit has stated that sanctions are appropriate @nd®27 when an attorney
“intentionally abuses the judicial process or knowingly disregards the risk that his actions will
needlessly multiply proceedings.RedCarpet Studios465 F.3d at 646.

In their motion for fees and costs, Chesapeake contends that sanctions areappgoopri
Plaintiffs’ counsel'sfailure to name Chesapeake initially in this matter #ralr subsequent
opposition to Chesapeake’s intervention. Based upon the analysis set forth below, the Court
agrees.

It is undisputed that Plaintiffs and Chesapeake are involved in déddtrstate court
litigation in Carroll County Common Pleas Court. In fact, that litigation involves the seaseL
involved herein and was filed neafbur months before the complaint was filed in this mattir.
is further undisputed that Plaintiffs, through their current counsel, had been enghgdidputes
with Chesapeake regangj installation of the pipeline since at least August of 2011. Included in

this correspondence was anperson meeting between Plaintiffs, their current counsel, a

Chesapeake executive, and Chesapeakelise counsel in March of 2012. Still later, in June of



2012, Chesapeake notified Plaintiffs thtabelieved it had the right to install a pipeline on the
property in question herein.

The following correspondence has been made a part of the record before this Qourt. O
June 21, 2012, Plaintiffs’ counsel informed a representative of Utica Gas Sehdtemone
would be permitted on the property to construct anything until the state cgatiditi had been
completed. Counsel fa€hesapeakeesponded to that letter on June 25, 2012. Within that
response, Chesapeake identified itself as “the lessee by assignment cditldegais lease” at issue
herein. That letter continued as follows: “Chesapeake will continue toigx@s rights under
the Lease and the Surface Use Agreement, including accessing the legsety for construction
of the pipeline via its authorized agents.” Doc-24at 29. Plaintiffs’ counsel responded two
days later in a letter to counsel for Chesapeake, and Chesapeake responded tr ihatliete
29, 2012, another two days later. Plaintiffs’ counsel responded later that saméhdajune 29,
2012 letter. Finally, Plaintiffs’ counsel and Chesapeake’s counsel ggathamails on June 29,
2012.

Despite this lengthy history of correspondence betw€aersapeakeand Plaintiffs,
Plaintiffs initiated this litigation against ety the contractor that appeared on their property, CBC
Services, Incand its owner. In opposing the instant motion for fees and costs, Plaintiffs’ counsel
appear to feign ignorance over the propety to seek injunctive relief against, contending itha
was only CBC that they were certain was trespassing on their propergytahéhsuit was filed.

At best, this response could be viewed as disingenuous. In contrast, at wordd lte viewed
as deliberately false. It is difficult to conceivet Plaintiffs’ counsel could 1) engage in sending
letter after letter back and forth with Chesapeake in the last week of Junen@jifleel that

Chesapeake fully intended to utilize its contractual rights to build a pipelineitsisughorized



agentsand 3) still claim that it was unaware that Chesapeake was thgaréain-interest in this
suit.

Furthermore, any such claim that it was proper tosug CBC is belied by Plaintiffs’
counsel's own argument in opposing the motion for costst the heart of this matter is the
interpretation of the language contained in Plaintl#ases and addendum.” Doc. 58 at 2Ris
clear beyond all doubt that Chesapeake was the lessee by assignment of the Ladderaium
at issue herein. Additionallgounsel’s actions in the state court made it clear that it sought not
only to enjoin CBC, but also “their principals, agents, contractors, designeeas, @thefs acting
in participation and/or concert with any one of them.” In other words, counsel soughjbin
Chesapeake from exercising its contractual rights after making the deliberaterderiot name
Chesapeake as a defendant.

Chesapeake posits several argumenta/loyPlaintiffs’ counsel may have chosen not to
name Chesapeake as a defendactuding that the state court judge routinely recused himself
from matters involving Chesapeake. However, this Court need not assign a mctvmsel’s
actions. Rather, the Court must simply determine whether coobgettively £ll short of the
obligations owed by a memeb of the bar to the court archusd additional expense to the
opposing party. Once again, one of the purpofa § 1927 sanction is to punish aggressive tactics
that far exceed zealous advocackerein, the Court finds no barrier to concluding that counsel
fell well short of their obligations owed as members of the bar.

However, while this Court need not opine on the motive for counsel’s actions, a review of
those actions provides background for the Court’s conclusions. €ldiled this suit in state
courtonJuly 9, 2012. The matter was assigned to Judge Glihiéosame judge that had recused

from the therpending first suit filed by counsel and the Conighos lawsuit that was premised



upon theexact same lease at issue herein. In what appears to this Court to be a clear effort to
once again avoid recusal, counsel made effort to minimize the use of Chesapeake’s~name

that matter, it was the state court judge that prompted counsel to provide moeel dieft@imaion

during the TRO hearing. It was only at that time that counsel ever methiititesapeake’s lease
rights. Counsel then described the correspondence detailed above that lasted for the final week of
June of 2012, but did not provide any of that correspondence to the state court kidgky,

counsel noted that “we’re not aware of any basis by which Chesapeake woudoh legoygortunity

to intervene here.” It is more than telling that counsel did not file the lease, addendum, and SUA
with the complaintnor present them during the TRO hearing.

Furthermore, Plaintiffs’ counsel may not seek protection by virtue of its clamitth
notified both CBC and Chesapeake about the pending TRO before its issuance. In ttiat rega
Plaintiffs’ counsel appear to take the position that Chesapeake had more thao@oopiunity to
appear and address the issue by virtue of being told of the pending motion on the dayatwas fi
This fact, of course, ignores that Chesapeake was an unnamed party at tlsat itisdifficult to
conceive of how oubf-state counsel couldavesomehow prepadeand filed the documents that
would be necessary to facilitea@ appearance and allow for argument. Instead, it simply makes
clear that counsel chose a mechanism for enjgidihesapeake that virtually ensured that no
meaningful opposition could occur.

In response, counsel time and again relies uperaled “expert” opinions from other
attorneys and a former Ohio Supreme Court justice. Once again, however, none ofitih@se op
appear to review the actual facts herein. They focus time and again on the leasssabf
suing CBC, concluding that counsel vehically obligatedo bring suit to protect Plaintiffs. In

so doing, those opinionsholly ignore whether it was objectively reasonable to deliberately



excludeChesapeake from the lawsuit and require Chesapeake to seek to interveneveMore
these opinions fail to opine on the impropriety of seeking injunctive relief aga@@without a
single menbn in the body of the complaint of the Lease, addendum, and the SUA.

In essence, this Court must answer only one question to determine sanctions are
appropriate: May counsel ignore the months of ongoing correspondence with @kresiae
displayed the parties’ differing view over surface rights and seek anctgn with full
knowledge that it will directly impact Chesapeaikhout naming Chesapeake as a defendant?
The answer is a resounding “no.” It is precisely this type of gamesmanship ¢uadesaky
multiples proceedings. Within weeks of filing suit, counsel was notifiedthedapeak e would
be exercising its rights through one of its authorized agents. Tlegrewithing changed prior to
the suit counsel initiated. Accordingly, it was wholly unreasonable towdathat CBC and its
employees were the sole proper parties in interest.

Moreover, the Court also rejects the argument raised by counsel that it did not name
Chesapeake under some belief that Chesapeake had assigned away agitsftibsconstruct the
pipeline. First, there is no factual basis for this belief. At best, cbknew that Chesapeake
had made partial assignments of the Lease and related documents. No document was ever
produced to suggest that Chesapeake hag fskignedany portion of those documents.
Moreover, it is once again more than a bit disingenuous to claim that such an assignmeatir
Chesapeake as a proper party when counsel made every effort to make not a simngteanen
those documents in tmmplaint that was filed.

Based upon the above, the Court finds that Plaintiffs’ counsel unreasonably and

vexatiously multiplied the proceedings. Within fourteen (14) days of this ordesagdeke shall

4 For that matter, if counsel truly believed that some full assignnaehobcurred, and had a reasondbadtual basis
for that conclusion, it begs the question of why none of the alleged assigaeenamed when suitw filed.



file a memorandum detailing the costs it incurredeeking to dissolve the TRO and in seeking to
intervene in this matter. Within fourteen (14) days of that filing, Plaintiffeahsel may file any
opposition to thamountof the fees requested. However, counsel shall not reiterate their claims
thatan award is improper. The Court has now determined that such an award is proper.

IT IS SO ORDERED.

July 16, 2013 /s/John R Adams
JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT JUDGE
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