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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Edward Lang, Case No. 5:12 CV 2923

Petitioner, MEMORANDUM OPINION
AND ORDER DENYING PETITION

_VS_
JUDGE JACK ZOUHARY
David Bobby,Warden

Respondent.

INTRODUCTION

A jury convicted Petitioner Edward Lang oEtB006 murders of Jaron Burditte and Marne

Cheek, recommending that Petitioner be sentenced to death for Cheek’s murder and life imprisgnme

)

without the possibility of parole for Burditte’s me@nd He now challenges the constitutionality of hi

convictions and sentence, pursuant to 28 U.S.C. § Z2&%4the reasons below, this Court denies the

Petition for Writ of Habeas Corpus (Doc. 16).
FACTUAL BACKGROUND

Ondirect appeal from his convictions andteeice, the Ohio Supreme Court described Lang

crimes as follows:

The state’s case revealed that at @.36. on October 22, 2006, Canton police officer
Jesse Butterworth was dispatched toffitraccident with injuries on Sahara Avenue

in Canton. Atthe scene, Butterworth ebsed that a Dodge Durango had crashed into
the back of a parked car. He discovetat the two people inside the Durango had
been shot in the back of the head. They were later identified as Jaron Burditte, the
driver, and Marnell Cheek, the front-seat passenger.
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Police investigators found a bag of cocaineBurditte’s hand. Investigators
examining the inside of the Durango recodengo shell casings in the backseat area
and a spent bullet in the driver’s side door pocket. Additionally, two cell phones were
found in the car, and a third cell phone was found in Burditte’s pocket.

One of the cell phones recovered froine Durango showed that calls had been
received at 9:13 p.m. and 9:33 p.m., which was close to the time of the murders.
Police learned that these calls had beeade from a prepaid cell phone that was not
registered in anyone’s name. Phone résdor the cell phone showed that two calls
had been made to the phone numbdreafdy Seery on the afternoon and evening of
the murders.

On October 24, 2006, Sergeants John Gabbart and Mark Kandel interviewed Seery.
Following that interview, the police identified Lang as a suspect in the murders.

At trial, Seery testified that he and Lawgre together almost every day during the
summer of 2006. Lang called Seery on the evening of October 22, but Seery did not
recall what they discussed. On the morning of October 23, Seery was informed by
another friend that someone had been murdered on Sahara Avenue. Lang came to
Seery’s house later that day.

During the visit, Seery asked Lang “wlitetppened at Sahara,” because Lang stayed

in that area. Lang tolde®ry that “he killed two peoglup there” that “[tlhey were
going to rob.” Lang then described what had occurred: “[H]e had called the guy up
and the guy came and he saw there was angine car. The guy passed him up. He
called him back. The guy came back around, and he got in the car.” Lang then said
that he had gotten into the car and had “shen * * * [tjwice.” However, Lang did

not tell Seery whom he was with or explain why he had shot the two people.

The police obtained a warrant for Langrsest. On the evening of October 24, 2006,

the police stopped Lang as he was parking his girlfriend’s car at a local apartment.
Lang gave police a false name when asked his identity, but police established his
identity and arrested him. Police affrs seized a 9 mm handgun and ammunition that
had been wrapped inside a towel and westéing on the rear passenger floorboard of
the car.

On October 25, 2006, Sergeants Gabbarkamtlel interviewed Lang. After waiving

his Miranda rights, Lang told police that October 22, Antonio Walker had come to

his house and had told him “he had somehkbdy [they] could rob.” Lang agreed to

join him. After Walker gave him Buittie’s phone number, Lang called Burditte and
made arrangements to purchase a quarter-ounce of crack cocaine for $225. Burditte
and Lang agreed to meet later that nigitof 30th Street and Sahara,” and Burditte

said he would call Lang when he got close to that location.




Lang stated that he gave his gun to Wablkefore they left the house because Walker
had told him, “[A]ll [Lang] had to do was 1 be in the car with him basically.” As

they walked to the meeting location, Walkold Lang how the robbery was going to
take place: Walker said they were going to get in the car and hold Burditte up, and he
told Lang which direction to run afterwards.

After reaching the meeting location, Burditte called Lang and told him that he was
“right around the corner.” After Burditte ave past them, Lang said that Walker had
called Burditte on Lang’s cell phone and told him where they were. The car then
pulled up in front of Lang and Walker. Lathgen described what happened: “l walked
like on the other side of the car [and] L gethe back seat behind the passenger and
he got in the back seat behind the driver. * * * We jumped in the car and he put the
gun up dude head [sic] and told dude thatvhated everything and like in a moment

of seconds he fired two shots. And | jumped out the car.”

Lang stated that they went to Walker’'s apartment after the shootings. Lang asked
Walker why he shot the two people, andikéasaid that “he felt as though dude was
reachin’ for somethin’. * * * And he wasn*t* * sure.” Lang stated that he vomited

in a bag. Lang also called “[his] home d&ito get the gun melted down and disposed

of. In the meantime, Walker wiped down the gun. Walker also told Lang that they
needed to get rid of the cell phone, and Lgage it to him. Walker then dismantled

the phone and went outside to throw it in the dumpster.

During the interview, Lang told police that Was surprised that Walker had shot the
victims because the “plan was just to totm.” Lang also s, “I did not wanna do

it. * * * He wanted to do it* * * | just went with himfor, that was my gun | needed
some money.”

On October 26, 2006, Walker turned himself in to the police after learning that the
police were looking for him. Walker then talked to the police about the murders.

At trial, Walker testified that on thevening of October 22, 2006, he, Lang, and Tamia
Horton, a girlfriend of Lang, were at Hort@apartment. Lang had a gun out and said
that he “needed to hit a lick” (comnatrobbery) because he “needed some money.”
Lang mentioned that they could rob “Clyde,” who was Jaron Burditte. Walker knew
Burditte because they had been in the same halfway house together in 2004.

Walker agreed to help Lang rob Burditechuse he was also “short on money.” Their
plan was to arrange to buy drugs from Bitedand then rob him when he showed up
for the sale. Lang then called Burdittredaarranged to buy a quarter ounce of crack
cocaine from him later that night.

Shortly thereafter, Lang and Walker wadkto their meeting location on Sahara
Avenue. Lang loaded his 9 mm handgun while they waited for Burditte to arrive.

3




When Burditte’s Durango drove past thdrang called Burditte and told him where
they were. Burditte then arrived at thigication and stopped in front of Lang and
Walker.

According to Walker, Lang got into the baelat on the driver’s side of the Durango.
Walker did not get into the Durango, explaigj “It didn’t feel right to me.” Walker

then heard two gunshots and saw Lang get out of the vehicle and start running.
Walker saw the Durango “crash[ ] up into the yard.”

Lang and Walker separately ran to Horton's apartment. Lang vomited in the bathroom.
Walker asked whether Lang was all righitdd_ang said, “[E]very time | do this, this
same thing happens.” Walker testified that he never saw Lang’s handgun after they
reached his apartment. He also denied throwing away Lang’s cell phone.

Michael Short, a criminalist with the @@n—-Stark County crime lab, testified that
none of the fingerprints collected matcheuhg’s or Walker’'s. Short also examined

the handgun seized from Lang’s vehicle and the spent bullet recovered from the
Durango. He testified that testing shoviledt the handgun had fired the spent bullet.
Testing also showed that the two cartridgses found in the Durango’s backseat had
been ejected by this handgun.

Michele Foster, a criminalist with ¢hCanton—Stark County crime lab, examined
Lang’s clothing. Blood was found on Lang'siré-shirt and pants, but DNA testing
showed that it was Lang’s blood. N@bd was found on Lang’s coat, knit hat, white
T-shirt, or the athletic shoes that werestafrom the car. Soiling was also noticed on
Lang’s athletic shoes, jacket, and pants.

Foster also examined Walker’s clatbi She found no blood on the hooded sweatshirt
or the athletic shoes that Walker saidiees wearing on October 22. But tan-colored
soiling with fragments of dried plant material was noticed on the exterior of both his
shoes.

Foster conducted DNA testing of a swab taken from the trigger grips, slide, and
magazine release on the 9 mm handgun. Fdstected low levels of DNA from at

least two individuals on the swab. Fostetifeed, “Walker is not the major source of
DNA that we detected frométswabbing of the pistol.” She also testified, “[W]e can

say that Edward Lang cannot be excluded pgssible minor source to the DNA that

we found on the weapon.” Because of lth& level of DNA, Foster testified, “we

can't say to a reasonable degree of scientific certainty that this person is the source.
In this particular case, the chancdinfling the major DNA profile that we found on

that pistol is 1 in 3,461,” which is ®ay that “1 of 3,461 people could possibly be
included as a potential source of the DNA.”




Dr. P.S.S. Murthy, the Stark County coronmnducted the autopsies on Cheek and
Burditte. Murthy testified that Cheek was shotlose range above the left ear. The
gunshot traveled “left to right, downwardsd slightly backwards” and exited behind
Cheek’s right ear. Cheek’s toxicology repwas negative for the presence of any
drugs or alcohol.

Dr. Murthy testified that Burditte was shottime back of the head. The trajectory of

the shot was downward, and the bullet exited through the left side of the victim’s

mouth. Dr. Murthy determined that the gunshot was a “near contact entrance wound”

to the head. Burditte’s toxicology repevas positive for benzoylecognine, which is

the metabolite for cocaine, and THCA, whisimarijuana. Dr. Murthy concluded that

a gunshot wound to the head was the cause of death for both victims.

The defense presented no evidence during the guilt phase.
State v. Lang129 Ohio St. 3d 512, 513-516 (2011) (footnote omitted).

PROCEDURAL BACKGROUND

State Court Proceedings

In December 2006, a grand jury charged Lanth the murders of Burditte and Cheek
returning an indictment with two counts of aggaad murder in violation of Ohio Rev. Code &
2903.01(B), and one count of aggravated robbewalation of Ohio Rev. Code 8§ 2929.04(A)(7).
For each aggravated-murder charge, the grand jury returned two capital specifications. Fir
grand jury charged that each murder was paataafurse of conduct involving the purposeful killing
of two or more persons in violation of Ohirev. Code 8§ 2929.04(A)(5). Second, the grand ju
charged that each murder was committed in the catfiese aggravated robbery in violation of Ohig

Rev. Code § 2929.04(A)(7). All counts includedirearm specification under Ohio Rev. Code

2941.145 (Doc. 17-1 at 47-52).

1

References to the Return of Writ's Appendiees to the electronic court filing (“ECF”) number,

designated as “Doc” and using the Appendix pagimatiReferences to the trial transcript use thE

original transcript pagination. References tdRbstion, Return, or Traverse use the ECF paginatio
not the native pagination or Page ID for these documents.
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Lang’s trial began on July 10, 2007 (Doc. 22-348). Attorneys Frank Beane and Anthon)
Koukoutas served as Lang’s trial counsel. Gwp 14, 2007, a jury found Languilty of all charges
and specifications. Lang’s mitigation hearing ended four days later, with the jury recommendir]
death penalty for Cheek’s murder, and life impnisient, without the podslity of parole, for
Burditte’s murder. The trial court adopted the jury’s sentencing recommendation on July 26,
(Doc. 17-5 at 1362-73). The court also sentenced Lang to a ten-year term of imprisonment
aggravated-robbery count, and merged the gun specifications imposing an additional three-ye
of imprisonmentigl.).

Lang, represented by Joseph Wilhelm, Rachel Troutman, Benjamin Zober, and Jennifer

g the

2007

or th

ar ter|

Prillo,

timely appealed his convictions and sentence to the Ohio Supreme Court raising twenty-one

propositions of law:

1. A defendant’s right to due process is violated when a juror who is related to
one of the victims, and has a prejudice and bias, is seated on the jury. U.S.
Const. amends. VI, XIV; Ohio Const. art. I, 885, 10.

2. Expert scientific testimony that is not established to a reasonable degree of
scientific certainty is unreliable and inadmissible. Admission of evidence that
does not meet this standard violates a defendant’s rights to equal protection,
due process, and his rights to confrontation and to present a defense. U.S.
Const. amends. V, XIV. It also violates Ohio R. Evid. 401-403.

3. A defendant’s right to [a] [g]rad [jJury indictment under the Ohio
Constitution, and his rights to due process under both the State and Federal
Constitutions are violated when the indictment fails to allege a mens rea
element for the offense of aggravatetibery. U.S. Const. amends. V, XIV;
Ohio Const. art. |, 88 10, 16. This error also denies the defendant his rights
against cruel and unusual punishment bseataffects the jury’s verdict on
the O.R.C. 8§ 2929.04(A)(7) specification. U.S. Const. amends. VIII, XIV;
Ohio Const. art. |, § 9.

4. When a defendant is charged wiggeavated felony murder and the O.R.C.

§ 2929.04(A)(7) specification as either the principal offender or an aider and
abetter [sic], the jury must be given the option to find the defendant guilty
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10.

11.

12.

13.

under either the principal offender elemt or the prior calculation and design
element of that specification. U.S. Car@nends. VIII, X1V, Ohio Const. art.
l, 88 9, 16.

An accused is deprived of substaatand procedural due process rights when
a conviction results despite the Stataiture to introduce sufficient evidence.
U.S. Const. amends. VI, XIV; Ohio Const. art. |, 88 9, 16.

The accused is denied the rights to gugscess and effective assistance of
counsel when a trial court refuses to grant access to grand jury materials prior
to trial. U.S. Const. amends. V, WIII, IX, and IIV; Ohio Const. art. I, 88
1,2,5,9,10,16, and 20.

Admission of the prior consistent statents of a witness violates Ohio R.
Evid. 801 and deprives a criminal defendant of a fair trial and due process.
U.S. Const. amend. XIV; Ohio Const. art. |, § 16.

Admission of irrelevant and prejudatievidence during a capital defendant’s
trial deprives him of a fair trial and due process. U.S. Const. amend. XIV;
Ohio Const. art. |, § 16.

A capital defendant is denied his suhsitee and procedural due process rights

to a fair trial and reliable sentencing as guaranteed by U.S. Const. amends.
VIII and XIV; Ohio Const. art. |, 88 and 16 when a prosecutor commits acts

of misconduct during the trial phase of his capital trial.

The defendant’s right to the effectagsistance of counsel is violated when
counsel’s performance during the culpability phase of a capital trial is deficient
to the defendant’s prejudice. U.S. Const. amends. VI and XIV; Ohio Const.
art. 1, 8 10.

Where the jury recommends the death sentence for one count of aggravated
murder, but recommends a life sentence on another count, and the aggravating
circumstances and mitigating factors atentical, the resulting death sentence

is arbitrary and must be vacated. U.S. Const. amends. VIII, XIV.

A capital defendant’s rights to due process and a fair trial are denied when a
prosecutor engages in misconduct during the penalty phase. U.S. Const.
amends. VIII, XIV; Ohio Const. art. I, § 10.

The defendant’s right to the effective assistance of counsel is violated when
counsel’s performance, during the penpltase of his capital trial, is deficient
to the defendant’s prejudice. U.S. Const. amend. VI; Ohio Const. art. | § 10.




14. A capital defendant’s rights to due process and against cruel and unusual
punishment are violated by instructions that render the jury’s sentencing phase
verdict unreliable. U.S. Const. amendBl, X1V, Ohio Const. art. I, 88 9, 16.

15. A capital defendant’s rights agaiostiel and unusual punishment and to due
process are violated by the admissioprefudicial and irrelevant evidence in
the penalty phase of the trial. U.SrGt. amends. VIII, X1V, Ohio Const. art.

l, 88 9, 16.

16. A capital defendant’s death sentence is inappropriate when the evidence in
mitigation outweighs the aggrawuag circumstances. O.R.C. 8§ 2929.03,
2929.04; U.S. Const. amends. VIII, XIV; Ohio Const. art. I, 88 9, 16.

17.  When the trial judge trivializes amdnimizes mitigating evidence, it violates
a capital defendant’s right to diedle sentence. O.R.C. §§ 2929.03, 2929.04;
U.S. Const. amends. VIII, XIV; Ohio Const. art. |, 88 9, 16.

18.  The cumulative effect of trial error renders a capital defendant’s trial unfair
and his sentence arbitrary and unreliabl&. Const. amends. VI, XIV; Ohio
Const. art. |, 88 5, 16.

19. Imposition of costs on an indigent [d]efendant violates the spirit of the Eighth
Amendment. U.S. Const. amends. VIIKIV; Ohio Const. art. I, 88 10, 16.

20. The accused’s right to due process under the Fourteenth Amendment to the
United States Constitution is violated when the State’s burden of persuasion
is less than proof beyond all doubt.

21.  Ohio’s death penalty law is unconstitutional. O.R.C. 8§ 2903.01, 2929.02,
2929.021, 2929.022, 2929.02329.032929.04, and 2929.05 do not meet the
prescribed constitutional requirements and are unconstitutional on their face
and as applied to Edward Lang. UCRnst. amends. V, VI, VIII, and XIV;

Ohio Const. art. I, 88 2, 9, 10, and 16. Further, Ohio’s death penalty statute
violates the United States’ obligations under international law.
(Doc. 18-1 at 1519-21). On November 1, 2010, vatve of court, Lang psented an additional
proposition of law, arguing that the trial courntesl by failing to properly notify him of the penalty
for noncompliance with the terms of post-release control (Doc. 18-3 at 2028-35).

The Ohio Supreme Court affirmed Lang@nvictions and sentence on August 31, 2011, but

remanded his case to the trial court to imposefipeopriate term of post-release control pursuant
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to Ohio Rev. Code § 2929.198%tate v. Lang129 Ohio St. 3d 512 (2011).ang filed a motion for
reconsideration, which the court denied on November 2, 2011 (Doc. 18-3 at 2107-16).
Lang next filed an application to reopen tisect appeal on Janya27, 2012, asserting five

propositions of law:

l. Trial Counsel Are Ineffective For Hag To Request, And A Trial Court Errs
By Failing To Sua Sponté°rovide, A Limiting Instruction To The Jur[y]
Related To The Proper Use Of Tkm-Defendant’s Plea Of Guilty To
Complicity To Commit Murder. U.S. Const. amends. VI And XIV.

Il. The Trial Court’'s Treatment Of Batson v. Kentucky76 U.S. 79 (1986)
Objection Was Error, And Trial Counsel’s Conduct During The Consideration
Of TheBatsonObjection Was Prejudicially Ifiective. U.S. Const. amends.
VI And XIV.

[ll.  The Trial Court Improperly Excluded Access To Mitigation In Violation Of
Eddings v. Oklahoma&55 U.S. 104 (1992) Aricbckett v. Ohip438 U.S. 586
(1978) By Denying Access to the &ud Jury Transcripts of the
Co-defendant’s Indictment. U.S. Const. Amend. VII, XIV.

IV.  Gang Evidence Simply Is Not Allowed in a capital trial pursuarmawson
v. Delaware 503 U.S. 159 (1992). U.S. Const. amends. VI, VIII and XIV.

V. Trial Counsel Were Ineffective In Failing To Request Further Inquiry
Regarding Potential Prejudice From AcYiin’s Family Member Sitting As A
Juror In Lang’s Capital Trial. U.S. Const. amends. VI and XIV.

(Doc. 18-3 at 2146, 2147, 2149, 2150, 2152). The Oupyesne Court denied the application o

September 5, 2012 (Doc. 18-4 at 2158).

While his direct appeals were pending, Laihedfa petition for postconviction relief in the

trial court on May 15, 2008, now represented by Righackers and Tyson Fleming. He presente
the following fourteen grounds for relief:

1. Petitioner’s convictions and sentences are void or voidable because Ohio’s

post-conviction procedures do not provide an adequate corrective process in

violation of the [Qonstitution. US. Const. amends. V, VI, VIII, and XIV;
Ohio Const. art. I, 88 1, 2, 5, 9, 10, 16, and 20.
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Petitioner’s convictions and sentence waoid or voidable because his trial
counsel failed to reasonably investigate, prepare, and present compelling
evidence to mitigate the sentence @th. Therefore, Petitioner’s rights were
denied under the Fifth, Sixth, Eighth and Fourteenth Amendments of the
United States Constitution and 88 1, 29510, 16, and 20 of Article | of the
Ohio Constitution. Petitioner’s trial cowglgailed to timely obtain and utilize
available records regarding Petitiondristory and background that prevented
his sentencing jury from learning: tH2g¢titioner was severely physically and
sexually abused as a child; that Petitiogigfers from a severe mental illness
with an onset early in his childhood; that his mental illness made him appear
to be psychotic at times; that theeeintergenerational mental illness in
Petitioner’s family; that Petitioner’s family of origin was highly dysfunctional;
and that Petitioner's home was a place of danger and chaos.

Petitioner Lang’s death sentence is voidable because he was denied the
effective assistance of counsel a¢ thenalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and he was thereby prepedl. . . . Petitioner was prejudiced by
defense counsel’s unreasonable failuiatestigate and present the testimony

of Abigail Duncan.

Petitioner Lang’s death sentences are voidable because he was denied the
effective assistance of counsel at genalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and he was prejudiced. . .|h@re were available facts regarding
Petitioner’s life long mental health defsthat would have been presented to

the sentencing jury if Petitioner’s trial counsel had conducted a reasonable
investigation.

Petitioner Lang’s death sentence is voidable because he was denied the
effective assistance of counsel at¢ thenalty phase of his capital trial as
guaranteed by the Sixth and FourteeAthendments to the United States
Constitution and he was thereby prepeti. . . . As early as age three
Petitioner was the victim of highly trenatic physical and sexual abuse as a
child.

Petitioner Lang’s death sentence is voidable because he was denied the
effective assistance of counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and he was thereby prejudice. . Records from the Baltimore
Department of Social Services document that Petitioner's mother Tracie
Robinson Carter, her mother and grandmother had histories of mental health
problems, including diagnosis of bi-polar effective disorder.
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10.

11.

12.

Petitioner Lang’s death sentence is voidable because he was denied the
effective assistance of counsel a¢ thenalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and he was thereby prejudice. . [T]here were available facts
regarding Petitioner’s life long mental health deficits that would have been
presented to the sentencing jury if Petitioner’s trial counsel had conducted a
reasonable investigation.

Petitioner Lang’s death sentence is voidable because he was denied the
effective assistance of counsel a¢ thenalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and he was thereby prejudice . There was available evidence
that could have been presented to the jury concerning Petitioner’s in utero
exposure to alcohol if trial counsel would have conducted a reasonable
investigation.

Petitioner Lang’s death sentence is voidable because he was denied the
effective assistance of counsel a¢ thenalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and he was thereby prejudice . There was available evidence
that could have been presented ®jtlry concerning the Petitioner’s prenatal
exposure to extreme stress and that his birth was complicated by meconium
staining if trial counsel would have conducted a reasonable investigation.

Petitioner Lang’s convictions and sentences are voidable because he was
denied the effective assistance of courdehe penalty phase of his capital

trial as guaranteed by the Sixth and Fourteenth Amendments to the United
States Constitution and he was prejudiced. The failure of Petitioner’s trial
counsel to present available mitigating evidence through a psychologist at the
penalty phase of Petitioner’s capital trial prejudiced Petitioner.

Petitioner Lang’s convictions and sentences are voidable because he was
denied the effective assistance of calra the penalty phase of his capital

trial as guaranteed by the Sixth and Fourteenth Amendments to the United
States Constitution and he was prejudiced. . . . . Petitioner’s counsel failed to
obtain the funds for, and secureetladministration of{,] a neurological
assessment of Petitioner’s brain teeqdately prepare the defense case in
mitigation of the death penalty at Petitioner’s trial.

The convictions and sentence imposed against Petitioner are void and/or

voidable because trial counsel rendered ineffective assistance of counsel at
Petitioner’s trial. The trial court failed to act to ensure the inclusion of African
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American jurors on the panel that was to decide his guilt or innocence and
whether he should live or die.

13. Petitioner Lang’s death sentence is voidable because he was denied the
effective assistance of counsel at the penalty phase of his capital trial as
guaranteed by the Sixth and Fourteenth Amendments to the United States
Constitution and he was thereby prejudiced. Petitioner’s trial counsel . . .
waited until shortly before his trial to begin investigating any mitigating
evidence and therefore only uncoveredaute amount information. Had trial
counsel conducted a reasonable investigation in Petitioner’s case they would
have discovered that the effectsto$ bipolar disorder would make him
become extremely aggressive and violent especially when he was not taking
his psychotropic medication.

14. Petitioner Lang’s convictions and sentences are void or voidable because,

assumin@rguendahat none of the Grounds for Relief in this Post-Conviction
Petition individually warrant the relief sought from this court, the cumulative
effects of the errors and omissions as presented in the Petition in paragraphs
one through thirteen have been prejudicial to the Petitioner and have denied
the Petitioner his rights as secured by the United States and Ohio
Constitutions.

(id. at 2210, 2212, 2215, 2218, 2220, 2223, 2226, 2228\, 2234, 2237, 2239, 2242, 2245). Lan

requested discovery and an evidentiary hearing on all groueelsl (st 2247).

On May 23, 2008, Lang filed amendments to twhisfpostconviction claims with additional
exhibits (Doc. 19-3 at 2647-55). Lang also moved for funds for a neurological examiitatain
2656-65). On June 15, 2009, the trial court issutbdrig-one page decision granting the State’
motion to dismiss Lang’s petition, and denying the petition and motion regarding
neuropsychological examination (Doc. 19-5 at 2873-2903).

Lang, represented by Troutman and Flemiagpealed the trial court's denial of
postconviction relief. He asserted the following assignments of error:

l. Appellant’s due process rights were atad because the trial court denied him

essential mechanisms for off-recofact development despite sufficient

operative facts presented by Appellanusiify his requests to further develop
the factual basis for his claims.
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. The trial court erred in dismissing Lang’s post-conviction petition when he
presented sufficient operative facts to merit relief or, at a minimum, an
evidentiary hearing.

(Doc. 20-1 at 2953). The Ohio court of appedlismed the trial court judgment on August 23, 201Q.
State v. Lang2010-Ohio-3975 (Ct. App.).
Lang then appealed to the Ohio Supreme Court, presenting two propositions of law:
l. Capital post-conviction petitioners are entitled to discovery and expert
assistance when the petition presents sufficient operative facts and exhibits in
support of claimed violations of oetitutional rights that render a capital
conviction and/or death sentence void or voidable.
Il. Capital post-conviction petitioners are entitled to relief, or at least an
evidentiary hearing, when the petition presents sufficient operative facts and
exhibits in support of claimed violatis of constitutional rights that render a
capital conviction and/or death sentence void or voidable. Considered
together, the cumulative errors set forth in appellant’s substantive grounds for
relief merit reversal or remand for a proper post-conviction process.
(Doc. 20-1 at 3097). The court declined to acqadiction to hear the appeal on March 21, 201
(Doc. 20-2 at 3149).

Federal Habeas Proceedings

On November 27, 2012, Lang filed a notice of intent to initiate this habeas action,|and

requested appointment of counsel and leavedogad in forma pauperis @os. 1-3). This Court

granted both motions and appointed Laurence Komp and Michael Benza to represent Lang [Doc:

7-8).

On September 16, 2013, Lang filed his Petition foit WfiHabeas Corpus (Doc. 16), the Stat

11%

of Ohio (“the State”) filed a Return of WiiDoc. 23), and Lang filed his Traverse (Doc. 33).

In May 2014, Lang filed three motions. First,dsked to supplement the record with certai

S

missing portions of the state-court record (DocaB@&). Second, he sought discovery on his firgt
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through fourth, seventh, eighth, feeenth, and sixteenths groundstelief, and discovery of facts

concerning whether his fifth, tentbleventh, and thirteenth grourfds relief had been procedurally

defaulted (Doc. 37 at 9). Third, he requested an evidentiary hearing regarding his postcon

claims and his procedural default arguments (Doc. 38 at 4-6).

On October 23, 2014, this Court denied Lang’sioms for evidentiary hearing and discovery

as to his first through fourth, eighth, and feenth claims without prejudice, and denied wit

prejudice all remaining requests for discoveryisTourt granted Lang’s motion to supplement th

record éeeDoc. 47).

PETITIONER 'S GROUNDS FORRELIEF

Lang asserts seventeen grounds for relief. They are:

1.

Mr. Lang was deprived of his righttize effective assistance of counsel under
the Sixth and Fourteenth Amendmentewltounsel failed to adequately and
properly investigate, develop, and present significant mitigation evidence.

Lang’s due process rights and rights under the Sixth and Fourteenth
Amendments to an unbiased jury werelaied when a juror who is related to
one of the victims, and has a prejudice and bias, is seated on the jury.

The defendant’s right to the effective assistance of counsel is violated when
counsel’s performance during the culpability phase of a capital trial is deficient
to the defendant’s prejudice under the Sixth and Fourteenth Amendments.
Lang’s direct appeal counsel were constitutionally ineffective.

Lang’s rights to equal protection, duegess, and his rights to confrontation
and to present a defense as predby the Fifth, Sixth and Fourteenth
Amendments were violated by the adnoessodf unreliable scientific evidence.

The State failed to introduce sufficiewidence to convict Lang in violation
of the Sixth and Fourteenth Amendments.

The State suppressed favorable exculpatory evidence; and improperly
destroyed potentially exculpatory evidence.
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10.

11.

12.

13.

14.

15.

16.

17.

(Doc. 16 at 32, 45, 50, 61, 70, 76, 80, 82, 84, 86, 88, 95, 98, 103, 108, 112, 115).

Filed in 2012, Lang’s Petition is governed bg thntiterrorism and Effective Death Penalty

Act of 1996 (“AEDPA”). Lindh v. Murphy521 U.S. 320, 336 (199 Wturphy v. Ohio551 F.3d 485,

The accused is denied the rights to due process and effective assistance of
counsel when a trial court refuses to grant access to grand jury testimony.

Admission of the prior consistent statement of the co-defendant violated
Lang’s rights under the Sixth and Fourteenth Amendments.

Admission of irrelevant and prejuditevidence during Lang'’s trial deprived
him of a fair trial and due process under the Fourteenth Amendment.

Lang’s substantive and procedural due process rights to a fair trial and reliable
sentencing as guaranteed by the Higimid Fourteenth Amendments were
violated due to prosecutorial misconduct during the trial phase.

Where the jury recommends the death sentence for one count of aggravated
murder, but recommends a life sentence on another count, and the aggravating
circumstances and mitigating factore atentical, the resulting death sentence

is arbitrary and must be vacated under the Eighth Amendment.

A capital defendant’s rights to due process and a fair trial are denied when a
prosecutor engages in misconduct durirggglnalty phase in violation of the
Eighth and Fourteenth Amendments.

The defendant’s right to the effective assistance of counsel is violated when
counsel’s performance, during the penphgase of his capital trial, is deficient
to the defendant’s prejudice under the Sixth and Fourteenth Amendments.

When the trial judge trivializes amidnimizes mitigating evidence, it violates
a capital defendant’s right to a reliable sentence uaddings

The trial court failed to act to ensure the inclusion of African-American jurors
on the panel of potential jurors.

The cumulative effect of trial error renders a capital defendant’s trial unfair
and his sentence arbitrary under the Sixth, Eighth, and Fourteenth
Amendments.

STANDARD OF REVIEW
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493 (6th Cir. 2009). AEDPA, which amended 28 U.S.C. § 2254, was enacted “to reduce del
the execution of state and federal criminal sentempagticularly in capital cases, and ‘to further thg
principles of comity, finality, and federalism."Woodford v. Garceaub38 U.S. 202, 206 (2003)
(quoting (Michael) Williams v. Taylgr529 U.S. 420, 436 (2000)). AEDPA “recognizes
foundational principle of our federal system: Stadarts are adequate forums for the vindication (
federal rights.” Burt v. Titlow 134 S. Ct. 10, 15 (2013). The Act “erects a formidable barrier
federal habeas relief for prisoners whose claims have been adjudicated in state@ourt.”

Section 2254(d) forbids a federal court from granting habeas relief with respect to a “g

that was adjudicated on the merits in State quateedings” unless the state-court decision either:

(2) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Fealdaw, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was ldhse an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

Habeas courts review the “last explained state-court judgment” on the federal claim at
Yist v. Nunnemakeb01 U.S. 797, 805 (1991) (emphasis omittétlyhen a federal claim has been
presented to a state court and the state court haddefef, it may be presumed that the state cot
adjudicated the claim on the merits in the absenaayindication or state-law procedural principle

to the contrary.”Harrington v. Richter562 U.S. 86, 131 S. Ct. 770, 784-85 (2011).

A state-court decision is contrary to “cleagistablished Federal law” under § 2254(d)(1) only

“if the state court arrives at a conclusion oppositehat reached by [the Supreme] Court on
guestion of law or if the state court decides a di#gerently than [the Supreme] Court has on a s¢

of materially indistinguishable facts(Terry) Williams v. Taylar529 U.S. 362, 412-13 (2000).

Ay ir

U
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“[R]eview under 8§ 2254(d)(1) is limitet the record that was before the state court that adjudicated
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the claim on the merits.Cullen v. Pinholster131 S. Ct. 1388, 1398 (2011). “Clearly establishe
Federal law” for purposes of the provision “is the gougy legal principle or principles set forth by

the Supreme Court at the time thatstcourt renders its decisiorl.bckyer v. Andrades38 U.S. 63,

71-72 (2003)See alsaVhite v. Woodall134 S. Ct. 1697, 1702 (2014) (explaining that “only thie

holdings, as opposed to the dicta, of SupremetClagisions” qualify as clearly established Federa

law for purposes of 8§ 2254(d)) (internal quaia marks and citations omitted). “And an
‘unreasonable application of’ those holdings nigstobjectively unreasonable,” not merely wrong

even ‘clear error’ will not suffice.¥Woodall 134 S. Ct. at 1702 (quotihgckyer 538 U.S. at 75-76).

“The critical point is that relief is availablender8§ 2254(d)(1)’s unreasonable-application clause |i

and only if, it is so obvious that a clearly establish@le applies to a giveset of facts that there
could be no ‘fairminded disagreement’ on the questidd.”at 1706—07 (quotinglarrington, 131
S. Ct. at 786).

A state-court decision is an “unreasonablemaitgation of the facts” under § 2254(d)(2) only
if the court made a “clear factual errorWiggins v. Smith539 U.S. 510, 528-29 (2003). This
Court’s review of state court factual findings isitied to “the evidence presented in the State coy
proceeding,” and the petitioner bears the burden of rebutting the state court’s factual finding
clear and convirning evidence.”Burt, 134 S. Ct. at 13Rice v. White660 F.3d 242, 250 (6th Cir.
2011). See alsa28 U.S.C. § 2254(e)(1)[l]t is not enough for the petitioner to show somg
unreasonable determination of fact; rather, the petitioner must show that the resulting state
decision was ‘based on’ that unreasonable determinatRité 660 F.3d at 250. “[A] state-court
factual determination is not unreasonable merely because the federal habeas court would have

a different conclusion in the first instanceBurt, 134 S. Ct. at 15 (quotingood 558 U.S. at 301).
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Section 2254(d) “reflects the view that habeapus is a guard against extreme malfunctions

in the state criminal justice systems” and daes function as a “substite for ordinary error

correction through appealHarrington, 131 S. Ct. at 785 (internal qadion marks omitted). Thus,

\"2J

a petitioner “must show that the state court’s rulingwas so lacking in justification that there wa

an error well understood and comprehended in existing law beyond any possibility for fairmipded

disagreement.ld. at 786-87.

But AEDPA “stops short of imposing a com@dbar on federal court relitigation of claims

already rejected in state proceedingl” “[E]ven in the context ofederal habeas, deference does

not imply abandonment or abdication of judicieNiew. Deference doe®t by definition preclude

relief.” Miller-El v. Cockrell 537 U.S. 322, 340 (2003). Rathemtier AEDPA standards, a federa
court can disagree with a state court’'s factual determination and ‘conclude the decisior
unreasonable or that the factual premise weariect by clear and convincing evidenceBaird v.

Davis 388 F.3d 1110, 1123 (7th Cir. 2004) (quotMdler-El, 537 U.S. at 340). Moreover, the

deference AEDPA demands is not required if @gample) § 2254(d) does not apply to a clain.

was

Federal habeas courts may revimnovaan exhausted federal claim that was not adjudicated on the

merits in state courtSee Hill v. Mitchell400 F.3d 308, 313 (6th Cir. 2005).
EXHAUSTION AND PROCEDURAL DEFAULT

Exhaustion

Section 2254(b)(1) provides that a federal court may not grant habeas relief to an apglican

in state custody “unless it appears that the applicant has exhausted the remedies available in the cot

of the State . .. or there isalpsence of available State correcpivecess . . . or circumstances exist

that render such process ineffective to proteerigts of the applicant.” 28 U.S.C. § 2254(b)(1
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see also Rose v. Lund§b5 U.S. 509 (1982). “[S]tate prisoners must give the state courts ong
opportunity to resolve any cditsitional issuesy invoking one complete round of the State’
established appellate review proces€’Sullivan v. Boerckel526 U.S. 838, 845 (1999). “This
requirement, however, refers only to remediesastdilable at the time of the federal petitio&rigle

v.lsaa¢456 U.S. 107,125 n.28 (1982). A leals court cannot review a federal claim if the petition

can still present the claim to a gtaburt for merits consideratioRust v. Zentl7 F.3d 155, 160 (6th

full

\"2J

U
—_

Cir. 1994). Andres judicatabars an Ohio court from considering any issue that a petitioner cquld

have, but did not, raise on direct appfieain his conviction or sentenc&tate v. Perryl0 Ohio St.
2d 175 (1967).

For good cause, a habeas court may stay the action so that the petitioner may pres
unexhausted claim to state court, then returfederal court for review of his perfected petition
Rhines v. Webeb44 U.S. 269, 277 (2005). But if the habeas court determines a return to state
would be futile, it need not witfor exhaustion to occurlLott v. Coyle 261 F.3d 594, 608 (6th Cir.
2001). Where appropriate, § 2254(b)(2) also allasbeas court to deny an unexhausted fede)
claim on the meritsSee also Hanna v. Ishé&®4 F.3d 596, 610 (6th Cir. 2012) (denying petitioner’
claim on the merits “notwithstanding a failure to exhaust” the claim).

Procedural Default

Further, a federal court may not consider “eoibns of general law which are not resolve
on the merits in the state proceeding due to pasti's failure to raise them as required by sta
procedure.” Wainwright v. SykesA433 U.S. 72, 87 (1977). If a “state prisoner has defaulted

federal claims in state court pursuant to an inddpet and adequate state procedural rule, fede

ent h

cour

ral

(%)

e

his

ral

habeas review of the claims is barred unlesgtisener can demonstrate cause for the default and
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actual prejudice as a result of the alleged violation of federal law, or demonstrate that faill
consider the claims will result in arfidamental miscarriage of justiceColeman v. Thompsp&01

U.S. 722, 750 (1991). A procedubdlr is “independent” when a state court applies the rule withc

re to

put

relying on federal lawid. at 732—-33, and “adequate” when the procedural rule is “firmly established

and regularly followed” by state courBeard v. Kindley558 U.S. 53, 60—61 (2009). If a petitionef

fails to fairly present a federal habeas clairthi state courts and no lomg&n present that claim
to a state court, the claim is procedurally defaul@@&ullivan 526 U.S. at 84&Rust 17 F.3d at 160.

This Court employs a four-step analysisagsess procedural default, examining the 14
explained state-court decisioBee YIs601 U.S. at 805Zombs v. Coyle205 F.3d 269, 275 (6th Cir.
2000):

First, the federal court must determine whether there is a state procedural rule that is
applicable to the petitionerdaim and whether the petitioner failed to comply with
that rule. Second, the federal court mietiermine whether the state courts actually
enforced the state procedural sanction --ithathether the state courts actually based
their decisions on the procedural rule. Third, the federal court must decide whether
the state procedural rule is an addequand independent state ground on which the
state can rely to foreclose federal reviefva federal constitutional claim. Fourth, if

the federal court answers the first thopeestions in the affirmative, it would not
review the petitioner’s procedurally defeed claim unless the petitioner can show
cause for not following the procedural rutedahat failure to review the claim would
result in prejudice or a miscarriage of justice.

Williams v. Coyle260 F.3d 684, 693 (6th Cir. 2001) (internaltiitas omitted). If the last state court

St

rendering a reasoned opinion on a federal claim “clearly and expressly states that its judgment res

on a state procedural bar,” then the claim i€edurally defaulted and barred from consideration g

federal habeas revievHarris v. Reed489 U.S. 255, 263 (1989).

Even if a claim is procedurally defaulted, déeal court may excuse the default and consider

the claim on the merits if the petitioner demonstratdeer (1) cause for the petitioner not to follow
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the procedural rule and prejudice from the alleged constitutional error, or (2) that a fundan
miscarriage of justice would result from denying federal habeas re@Geleman501 U.S. at 750.
A petitioner can establish cause to excusegqutaral default in two ways. A petitioner may
“show that some objective factor external to dieéense impeded counsel’s efforts to comply wit
the State’s procedural ruleNMurray v. Carrier, 477 U.S. 478, 488 (1986). Objective impediment
include an unavailable claim or interference bgtestofficials that made compliance with stats
procedural rules impracticableld. If the procedural default can be attributed to counse
constitutionally inadequate representation, thatfgitian serve as cause, so long as the ineffecti
assistance-of-counsel claim waeggnted to the state courtkl. at 488-89 If the ineffective-

assistance claim was not presented to the state aothiessmanner that state law requires, that clai

is itself procedurally defaulted and only can be wsedause for the underlying defaulted claim if thie

petitioner demonstrates cause and prejudice with respect to the ineffective-assistan&sleolanas
v. Carpenter529 U.S. 446, 452-53 (2000).

To establish prejudice, a petitioner must demonstrate that thetebosal error “worked
to hisactualand substantial disadvantagePerkins v. LeCurey»%8 F.3d 214, 219 (6th Cir. 1995)
(quotingUnited States v. Fragy56 U.S. 152, 170 (1982)) (emphasisiiiginal). “When a petitioner
fails to establish cause to excuse a procedural default, a court does not need to address the
prejudice.” Simpson v. Jone&38 F.3d 399, 409 (6th Cir. 2000).

A narrow exception to the cause-and-prejudice requirement exists where a constitu
violation “probably resulted” in the conviction of one who is “actually innocent” of the crime
which the person was convicted in state coldtetke v. Haley541 U.S. 386, 392 (2004) (citing

Murray, 477 U.S. at 495-96). The petitioner must sty clear and convincing evidence that, buf

21

enta

-

U

75

e_

M

iISSUue

ional

for




for constitutional error, no reasonable juror woléve found the petitioner eligible for the deat

=)

penalty under the applicable state lawld’ (quotingSawyer v. Whitleyb05 U.S. 333, 336 (1992)).
DISCUSSION

First, Third, and Fourteenth Grounds for Relief
| neffective Assistance of Trial Counsel

Lang claims that his trial counsel’s performance denied him his Sixth Amendment right to

effective assistance of counsel. Specifically, he complains that counsel:

1. Failed to investigate, develop, and present significant mitigation evidence;

2. Failed to challenge weak DNA evidence;

3. Compared the jury to a lynch mob;

4. Failed to question the entire jury regarding Juror 386, who was related to
Cheek;

5. Failed to contest prejudicial testimony;

6. Failed to test Walker’s clothing;
7. Failed to move to seal the prosecutor’s file;

8. Failed to object to instances of prosecutorial misconduct and improper
evidence admitted during the culpability phase of trial,

9. Failed to object to Walker’s prior consistent statement;
10. Referred to Lang’s childhood as “normal”;

11. Broke promises made to the jury during opening argument in the mitigation
phase of trial; and

12. Failed to object to various instances of prosecutorial misconduct during the
mitigation phase of trial.

(Doc. 33 at 12-45, 59-74, 119-26). Because Lang presented each of these claims to a stafe col

which adjudicated each claim on its merits, each claim is preserved for federal habeas reviey

)

22




Ineffective Assistance of Counsel: Standard

The Sixth Amendment right to the effectivesastance of counsel at trial “is a bedroc
principle in our justice system.'Martinez v. Ryan132 S. Ct. 1309, 1312@12). The Court
announced a two-part test for claimsraffective assistance of counseSitnicklandv. Washington
466 U.S. 668, 687 (1984). First, a petitioner must detrateghat counsel’s errors were so egregioy
that “counsel was not functioning as theouosel’ guaranteed the defendant by the Six
Amendment.” Id at 687. Counsel's performance must fall “below an objective standard
reasonableness.Id. at 688. A reviewing court must “reconstruct the circumstances of couns
challenged conduct” and “evaluate the conduct from counsel’'s perspective at theldinae.689.

Second, a petitioner must show that he @& whs prejudiced by counsel’s errors with “3

reasonable probability that, but for counsel’s ungsifanal errors, the result of the proceeding would

have been different. A reasonable probability pobability sufficient to undermine confidence in

the outcome.”ld. at 694. “It is not enough to show thié errors had some conceivable effect gn

the outcome of the proceedindd. at 693 (citation and quotation marmitted). Counsel’'s errors
must be “so serious as to degrithe defendant of a fair trial, a trial whose result is reliallie. at
687. Because ineffective-assistance-of-counaghslare mixed questions of law and fattat 698,
a habeas court reviews such claims under AEBRunreasonable application” prong, § 2254(d)(1)
see, e.g Mitchell v. Mason325 F.3d 732, 737-38 (6th Cir. 2003).

Prevailing on an ineffective-assistance-of-counsel claim is no easySaskiHarrington v.
Richter, 562 U.S. 86, 131 S. Ct. 770, 788 (2011):

An ineffective-assistance claim can functesma way to escape rules of waiver and

forfeiture and raise issues mesented at trial, and so tB&icklandstandard must

be applied with scrupulous care, lest inivagost-trial inquiry threaten the integrity
of the very adversary process the right to counsel is meant to serve.
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Id. (citations and internal quotation marks omittetjudicial scrutiny of a counsel’s performance
must be highly deferential” and “every effort [nijuse made to eliminate the distorting effects of

hindsight.” Strickland 466 U.S. at 689. Stricklandspecifically commands that a court ‘must indulg

11”2

[the] strong presumption’ that counsel ‘made ahs#icant decisions in the exercise of reasonable

professional judgment,” recognizing “the condiibmally protected independence of counsel arjd
... the wide latitude counsel must/ean making tactical decisionsCullen v. Pinholsterl31 S. Ct.
1388, 1406—-07 (2011) (quotirgrickland 466 U.S. at 689-90).

The Supreme Court has observed that the standards impoSaatkhkandand § 2254(d) are

both “highly deferential;” applying both standards together results in review that is “doubly

deferential. Harrington, 131 S. Ct. at 788.
Failure to Investigate and Present Mitigating Evidence

In his first ground for relief, Lang complains ttnés trial counsel were ineffective for failing

to adequately investigate, develop, and present mitigating evidence. On postconviction review, th

Ohio court of appeals was the last court to adgslthis claim on its merits. Lang submitted forty-one

exhibits with his petition to support the claioomprising nearly 300 pages (Docs. 18-4, 18-5, 191,

19-2, 19-3 at 2248-2508, 2608—39; Doc. 19-3 at 25532658k Ohio court of appeals ruled:

2

These exhibits included: reconaisrtaining to Lang’s history of bavioral and emotional difficulties,

as well as that of his mother and brothecjuding records from Johns Hopkins Hospital, family
services agencies and child welfare serviceBaltimore, Maryland, the Baltimore City Public
Schools, Kennedy Krieger Children’s Hospit8altimore City Counseling Center, Universal
Counseling Services, Inc., Mercy Medical Centee Gundry Glass Hospital, and Baltimore City
Local Coordinating Counsel; affidavit of Abig@uncan, a psychiatric therapist who providec

therapy to Lang from January to October 2002; affidavit of Bob Stinson, a psychologist who
evaluated Lang in conjunction with the post-conviction proceedings; affidavit of his mother, Tracie
Carter; affidavit of Dorian Hall, a mitigation specialist employed by the Office of the Ohio Pulplic

Defender; and records reflecting the efforts of Lang’s trial team to obtain mitigating evidence
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Our standard of review for ineffective assistance claims is set fogtriakland v.
Washington Ohio adopted this standard in the casgtate v. Bradley These cases
require a two-pronged analysis in reviewing a claim for ineffective assistance of
counsel. First, we must determine whettmurnsel’s assistance was ineffective; i.e.,
whether counsel’'s performance fell below an objective standard of reasonable
representation and was violative of any of his essential duties to the client. If we find
ineffective assistance of counsel, we nibenh determine whether or not the defense
was actually prejudiced by counsel’s ineffectiveness such that the reliability of the
outcome of the trial is suspect. Thigue@es a showing that there is a reasonable
probability that but for counsel’s unprofessibeaor, the outcome of the trial would
have been different.

As an initial matter, we note that shortly after appellant was indicted in December
2006, death penalty-qualified counsel was retdignd/or appointed to represent him.
That same month, counsel filed a requesstifecovery and a motion for funds to hire

a defense investigator, a psychological exped a mitigation expert. According to

the court’s docket, before the month of January 2007 was over, defense counsel had
filed thirty seven motions on appellant’s biéhan all, counsel filed over eighty-two
motions, including a motion to permit dae to admit all relevant mitigating
evidence. . ..

The focus of appellant's present argument pertains to his representation at his
mitigation hearing. Atthattime, appell&atounsel called two witnesses, appellant’s
mother and half-sister, to relate the harsh circumstances of appellant’s childhood.
Appellant’'s mother, Tracie Carter, firstagibed how she met Edward “Coffee” Lang,

Sr., appellant’'s father, who was her laordl when she was a 19-year-old single
mother of a two-year-old. Unable to affidhe rent, she exchanged sex with Lang, Sr.
(hereinafter “Coffee”) for being able to stayher apartment. According to Carter,

she maintained a relationship with Coffee, even though he was physically abusive to
her and abused heroin, cocaine, and alcdbaiter, as well as his half-sister Yahnena,
proceeded at the mitigation hearing to portray appellant’s abuse-filled childhood.

As part of his PCR petition, appellant provided additional documentation of his
troubled life. Evidence was supplied tktffee was around appellant for part of his
toddler years, before Coffee went to prisBut during this period of time, according

to a 1991 report, Coffee sexually abused appellant. During that same time period,
appellant and his siblings also “witness&affee tying their mother up [for] 3-4 days,
ordering her to perform fellatio, stabbing heirthe] chest with a pair of scissors,
shooting her in the back of her leg, shogtwindows out, cursing at her, beating her

up, and attempting to set the house on fire #idgm in it.” In addition, the children
reportedly had “witnessed Coffee raping [their mother] on several occasions.”

Furthermore, appellant’s older brother began acting out towards his siblings and
mother. When the brother was 6 years old, he reportedly attempted to smother his
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mother to death and “brutally beat his siblings,” including pushing his half-sister
Yahnena Robinson down the stairs and hittipgellant (then 3 years old) in the head
with a baseball bat. He also reportedly acted out sexually towards appellant and
Yahnena, ordering them to perform oral sex on him. The brother was eventually
admitted to a psychiatric hospital.

This phase of appellant’s childhood endegwhe was about ten years old. Because

of court-ordered parenting time, Coffe@k appellant from Maryland at that time on
what was supposed to be a two-week vigitein Delaware. However, Coffee did not
return appellant to his mother, Tracie Carter, for nearly two years. During the time
appellant lived with his father, he endured physical, sexual, and emotional abuse.
Appellant was forced to stay in his bedrofondays at a time, and he was repeatedly
beaten with “anything in reach.” In atldn to enduring the physical abuse, appellant
was falsely told by Coffee that his motheas dead. Appellant, at this young age,
began using drugs.

When he was reunited with his mother, appellant was wearing the same clothes that
he had been wearing when he left tveas before. Tracie Carter described him at
that time as “fragile” and undernourished. \M&s covered in bruises, had a cigarette
burn on his back, and he had a gash on his hand. Emotionally, he was withdrawn,
moody, and defiant.

The years that followed appellant’s stayhwis father included numerous psychiatric
hospitalizations and more than one swecattempt. During those years, appellant
described to his counselors the abuse ffersa at the hands of his father, and he
acknowledged anger and hatred toward him. Appellant’s counselors observed his
ongoing fear that his mother would abandim, and they observed his inability to
restrain himself from “‘acting first’ as a defense.”

Apparently, appellant did experience frequent periods of abandonment by his mother.
Appellant’s psychiatric therapist, Abigail Duncan, who worked with appellant when
he was approximately fourteen years odaalled in her affidavit a time when Tracie
Carter moved out of the family home with her boyfriend and appellant’'s youngest
brother. She left appellant alone witls lmlder brother and his sister Yahnena, “and
would return just to check on them.”céording to Duncan, appellant’s life lacked
structure and consistent treatment.

Despite this, appellant later performed “well in school . . . when he was living in a
group home receiving proper medication fa mood disorder.” When he received
needed psychotropic medication, “[h]e atted all his classes and performed above
average academically.” But as soon as “[h]e ceased taking his medication, his
emotional and behavioral status quickly deteriorated.”
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In September 2004, appellant completed a residential treatment program at
Woodbourne Residential Treatment Center in Maryland. He was returned to his
mother’s care with instructions that he needed to deal with the trauma from his early
childhood, but he never really did. Furthena, appellant never finished high school,

but he got a job with the census departméte moved in with his baby daughter and

the child’s mother. But that potential foabtlity didn’t last long, as appellant left the
area he’d known his whole life and moved to Ohio.

Appellant’s chief challenge under t8&icklandstandard for allegations of ineffective
assistance is that his defense counsejadlly waited until the last minute to gather
mitigating evidence; thus, “compelling evidenwas not available at the time of his
mitigation hearing.” Appellant points to ander from the trial court, filed June 13,
2007, ordering release of records from Baltimore Social Services as proof of counsel’'s
delay in seeking mitigation evidence. Appellant also faults the allegedly brief time
trial counsel spent with his mother, TradCarter, as another example of failing to
fully investigate his background. As evidence dehors the record to document these
assertions, appellant submitted the affidavit of Dorian Hall, LSW, a mitigation
specialist employed by the Ohio Public Defender. In support, appellant directs us to
Rompilla v. Beardwherein the United Statesu@eme Court, quoting the 1982
version of the ABA Standards for Criminalstice, recognized: “It is the duty of the
lawyer to conduct a prompt investigation of the circumstances of the case and to
explore all avenues leading to facts relevtarthe merits of the case and the penalty

in the event of conviction.”

Nonetheless, our review of the additiodatumentation at issue leads us to conclude
that the impact thereof is largely speculativAppellant’s trial counsel had already
presented mitigation evidence about app¢layouth and the horrors of his life
growing up. The record further does little toqueasively show a lack of investigation

by trial counsel of appellant’s background. Regarding the release of records order,
few conclusions can be reached therefrom as to what records were provided in 2007
based on appellant’s authorization and what value, if any, the records provided to
appellant’s mitigation team. Finally, in redao the Ohio Public Defender affidavit,

the evidence therein was given minimal weight because of the interest of the employee
in the outcome of the Igation and because she had no direct knowledge of the
conversations between Tracie Carter and the mitigation attorneys.

Furthermore, as the State correctly notppetlant’s mother and half-sister presented

a detailed picture of his youth and development. They testified to his various
excursions into the mental health system and his treatment at the hands of his
biological father. Appellant does not detimat his trial counsel interviewed various
members of his family. Although Tracie Cantess able to recall that appellant had
been in a psychiatric facility more thamenty-eight times, appellant points out that

his mother was unable to articulate the identdityis mental health disorders, other
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Lang 2010-Ohio-3975, at 1Y 31-46 (internal citations omitted).

defendant’s background” for mitigation purpos@élliams 529 U.S. at 39an Strickland the Court
noted that a capital sentencing proceeding “is sufficiently like a trial in its adversarial format a
the existence of standards for decision” such tnatisel’s role in the two proceedings is comparabl

“to ensure that the adversarial testing process works to produce a just result under the stg

than in lay terms, and he calls into quas trial counsel’s decision not to utilize a
psychologist or mental health counselor at mitigation.

However, we remain mindful that “[a] defendant is entitled to a fair trial but not a
perfect one.” Likewise, trial counsel is entitled to a strong presumption that all
decisions fall within the wide range of reaable professional assistance. Inthe case
sub judice, the trial court determined that the strategy of trial counsel was to treat
appellant’s mother as a sympathetic charaaidmot to portray her in a negative light,

a strategy that easily could have been derailed with excessive information about her
role in appellant’s unfortunate upbringingidtalso not unreasonable to surmise that
additional records may have also damagmmkfant himself. As the trial court aptly
noted, trial counsel's approach atitigation was to humanize” appellant’s
difficulties, rather than present them in detailed scientific terms. Trial counsel thus
developed a mitigation strategy which alled the jury to adequately weigh the
mitigation evidence against the evidencelwél murder produced at the guilt phase

of the trial. We reiterate that the Otaipreme Court has recognized the effect of
hindsight and has warned against second-guessing as to counsel’s assistance after g
conviction.

Furthermore, considering the second prongtatkland we note that after reviewing

the evidence presented by appellant inAGR appendix, the trial court consistently
reached the conclusion throughout its writtiatision that even if more evidence
would have been presented at mitigatior,abitcome would not have been different.
We are unable to conclude the trial court’'s conclusions in this regard were
unreasonable, arbitrary, or unconscionable. The record clearly indicates that
appellant’'s mental illness and childhood were presented to the jury through the
mitigation witnesses, which the jury mdigely credited given its recommendation of

a life sentence for the Burditte killing. We are unpersuaded that additional and more
detailed evidence about appellant’s upbmggand mental health issues would have
created a reasonable probability that the jury would have recommended a life sentence,
rather than the death penalty, for the Marnell Cheek killing.

Counsel in capital cases has an “obligation to conduct a thorough investigation of the
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governing decision.”Strickland 466 U.S. at 686.See also Wiggins v. Smith39 U.S. 510, 525

(2003) (counsel ineffective where petitioner hadexcruciating life history” but counsel focused
exclusively on defendant’s direatsponsibility for meder). But, “the duty to investigate does not
force defense lawyers to scour the globe onfiehance something will turn up; reasonably diligent
counsel may draw a line when they have good reagbimtofurther investigation would be a waste.’

Rompilla v. Beard545 U.S. 374, 383 (2005). “In any ineffe@ness case, a particular decision ng

—

to investigate must be directly assessed foorgseness in all the circumstances, applying a hegvy

measure of deference to counsel’s judgmenBirickland 466 U.S. at 691.

Lang claims the state court of appeals deaisienying his ineffective-assistance failure-to
investigate claim was contrary to, or an unreasonable applicat®imiokland Thus, this Court must

examine whether the Ohio court of appeals astedasonably in finding that Lang: had not overcomnle

the strong presumption of competence by proving his counsel’s deficient performance in his

preparation for, and presentation during, the sentgruhase of the trial; or failed to demonstrate [a

reasonable probability that a jury presented with this additional mitigating evidence would have

recommended a different senten&ee Pinholster] 31 S. Ct. at 1403.
Investigation. Lang faults his trial counsel for failirtg discover “all reasonably available

mitigating evidence™ (Doc. 16 at 88 (quotiigigging 539 U.S. at 524) (emphasis removed)). He

argues that trial counsel did not “meet with mitiga witnesses, ensure experts and the investigator

had sufficient resources, including time, to collew eeview records, evaluate Lang and his family,

develop a coherent mitigation strategy, and seek appropriate expert evaluation of Lang” (Doc} 16

18). For support, Lang points to his mother’s affitam which she avers that she met with his trig|

counsel only briefly in April 2007 and again for abtiwtee hours the day before she testified. She
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further states that she met with Lang’s mitigation specialist, James Crates, for twenty-five miputes

when he traveled to Baltimore in June 2007 requesting her help obtaining Lang’s medical rg

(Doc.18-4 at 2255). Lang also notes that his gxpgychologist, Jeffrey Smalldon, sent a fax t

Lang’s counsel on July 9, 2007, asking, “No Lang resget, | gather . . . ??” (Doc. 19-3 at 2654).

And, on July 18, 2007, Smalldon wrote in a note, “Per J. Crates oflotse-relevant recs. just

coming in now” (Doc. 19-3 at 2655). Finally, Laodes a letter that Crates received from thg

Baltimore Department of Social Services on ify2007, two days after the trial had begun, stating

it was providing records regarding Lang's fostare and that additional records would b

“forthcoming shortly” (Doc. 19-3 at 2653).

cord:

D

First, as the Ohio court of appeals noted, Lang’s claim is speculative, and the record fails tc

show a constitutionally inadequate investigationthBg the record demonstrates that trial counsg

Crates, and Smalldon, did a substantial amounttajation investigation well before the trial began
As the Ohio court noted, shortly after their appointtmeial counsel filed a request for discovery an
a motion for funds to hire a defense investigator, a psychological expert, and a mitigation e
which the court granted. Within two months, ltdaunsel had filed thirty-seven motions on Lang’
behalf. And by the end of trighey had filed over eighty-two rtions, including a motion to permit
the defense to admit all relevant mitigating evidence (Doc. 17-1 at 1-23).

Moreover, Crates'’ firstinvoice indicates thatiegan reviewing documents as soon as he w
hired, on January 8, 2007. He made consistent stimxibtain records beginning with his “[i]nitial
contact with Baltimore” on February 6, 2007. tBan June 14, he wreta memo regarding
“difficulties in [r]etrieval” (Doc. 17-3 at 807—-09). Similarly, Stiton’s invoice demonstrates that

he spent several hours reviewing “discovery” soon after he was hired, repeatedly consulte
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Crates and trial counsel from January through July, reviewed records in June, and interviewsg
assessed Lang twice, in January and June, for more than eighteen hours (Doc. 17-5 at 1398).

Finally, the trial court confirmed with trial couglgluring pretrial hearings that the mitigatior
experts had “everything they need[ed]” to proceed to trial, and that the mitigation special

particular was “on top of evetying” (Doc. 22-1, Tr. of June 27, 20@@aring at 30; Tr. of June 13,

2007 hearing at 24).

guestioned trial counsel about their preparation efforts for this phase of the trial:

The Court:

Mr. Koukoutas:

The Court:
Mr. Koukoutas:

The Court;
Mr. Koukoutas:

The Court:

Mr. Koukoutas:

The Court:
Mr. Koukoutas:

(Doc. 22-3, Mitig. Tr., at 85-86.)
Therefore, the Ohio court did not unreasonalelgide that trial counsel’s efforts to prepare
for the mitigation phase of trial were constitutionally adequate.
Presentation of Evidence.Nor did the Ohio court unreasonably conclude trial counse

presentation of the mitigation evidence was tangnally adequate. Lang argues that counsel

In addition, after the parties rested in the mitigation phase, the trial

I would indicate that just for the record, that as part of the trial
preparation in this matter the@t had provided at the defense
request various experts and other tools that were made
available. The Court authorized the expenditure of funds for
defense to explore the mitigation in this matter. And, counsel,
that was followed through with all of that; is that correct?

Yes, Your Honor, it was.

In fact, one of the experts was here today in the courtroom.
That is correct.

That was?
James [Crates].

And | note that you were advising with him from time to time
throughout the course of the mitigation; is that correct?
That is correct.

Anything further you want to put on the record?
Not at this time, Your Honor.

31

bd an

St in

cour

14

S




“cursory investigation” led to their “abandonmeat™substantial psychological, medical, social an
education evidence” and the “presentation of uradmrated, incomplete and inaccurate mitigation
through only two witnesses, Lang’s mother, Tracie Carter, and his step-sister, Yahnena Rol
(Doc. 33 at 12, 28-29). He points to his trial counsel’s remark in closing arguments that Lan
a “‘pretty normal childhood up until he was ten’” agd®nce that trial counsel “were utterly ignoran
of their client’s real history” (Do@33 at 29, quoting Doc. 22-3, Mitig. Tr., at 96).

This Court “begin[s] with the premise tHahder the circumstances, the challenged action]]
might be considered sound trial strategyPinholster 131 S. Ct. at 1404 (quotirgtrickland 466
U.S. at 689). Indeed, “strategic choices matkr @ifiorough investigation of law and facts relevar
to plausible options are virtually unchallengeabBtfickland 466 U.S. at 690. Thus, the Court ha
held that counsel is not ineffective for decidtogoffer little or no mitigition evidence where that
decision is based on sound professional judgnfee¢.e.g, Bell v. Cone535 U.S. 685, 702 (2002);
Burger v. Kemp483 U.S. 776, 793-95 (198 Marden v. Wainwright477 U.S. 168, 184 (1986);
Strickland 466 U.S. at 699-700.

Here, the Ohio court accepted the trial court’s determination that trial counsel’s decisi
offer the testimony of only Lang’s mother and step-sister was based on sound trial strateg

concluded that counsel sought “to treat [Lang’siimoas a sympathetic character and not to portr
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her in a negative light” and to “humanize [Lang’s] difficulties, rather than present them in detailed

scientific terms.”Lang 2010-Ohio-3975, at { 45 (quotation marks omitted).
A court may infer from record trial counse$ategic basis for presenting (or not presentin

certain evidence in mitigation:
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Although courts may not indulge post hoc rationalization for counsel's
decisionmaking that contradsdihe available evidence of counsel’s actions, . . . neither
may they insist counsel confirm every aspect of the strategic basis for his or her
actions. There is a strong presumption tbahsel’s attention to certain issues to the
exclusion of others reflects trial tactics rather than sheer neglect.

Harrington, 131 S. Ct. at 790 (internal citations omittedjial counsel articulated their strategy fof

the mitigation phase of the trial during opening arguments:

I’'m here to tell you about Edward Lang aidie as | have come to know him as | have
been meeting with him quite often. | &ere to tell you about Eddie Lang, the person,
the human being, not Eddie Lang the nama case number, the Defendant. You will
hear from two witnesses today. Theijl vell you a little bit about Eddie and the kind
of person he is. And you will hear from his mom, Tracgg] Carter and you’ll also
hear from his half-sister, Yahnersd Robinson.

(Doc. 22-3, Mitig. Tr., at 31.). Trial counsel redged the same strategy during closing argumen
| told you that | wanted all of you to learn something about Eddie, learn about who he
was, is, where he came from, | want to show you that he’s not just a name on a case
file or a name that appears in the newspapat he’s an actual human being, he’s an
actual person.

(Doc. 22-3, Mitig. Tr., at 95-96). Blrecord supports the Ohio court’s conclusion that trial coun

pursued a “humanizing” strategy.

Moreover, as the Ohio court reasoned, moicthe evidence Lang claims should have bes

presented to the jury in mitigation would haweh cumulative of other evidence that was presente

The Ohio court carefully emined and summarized the evidence Lang presented du
postconviction review. It concluded that Lang’s nevtand step-sister presented “a detailed pictur
of Lang’s mental illness and the “horrors of his life growing updng 2010-Ohio-3975, at
11 43-44. “[T]he failure to present additional mitigg evidence that is mely cumulative of that
already presented does not rise to the level of a constitutional violatieley'v. Bagley604 F.3d

958, 968 (6th Cir. 2010) (quotingjelds v. Bradshay482 F.3d 442, 454 (6th Cir. 2007)).
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The Ohio court also reasonably concludeat the mitigating evience Lang argues should
have been presented at trial may have exposed him to potentially devastating rebuttal and| cros

examination.See, e.gWong v. Belmonte$30 S. Ct. 383, 391 (2009) (rejecting petitioner’s “morg

evidence-is-better’ approach to mitigation” where it would have opened door to evidence of past
murders)Strickland 466 U.S. at 699 (“Restricting testimoow respondent’s character to what hagd
come in at the plea colloquy ensured that contrary character and psychological evidende an
respondent’s criminal history, which counsetilguccessfully moved to exclude, would not come
in.”).

The records trial counsel did not offer in maigpn are replete with references to Lang’

\"2J

violent and defiant behavior. For examglang’s postconviction expert psychologist summarized
hospital records from 2001 as indicating that:

Edward’s mother had reported that Edward was unable to make or maintain
friendships. He struggled to accepbnsequences for his behavior or take
responsibility for his actions. Edward haaimerous psychiatric hospitalizations that
year, with extremely aberrant behaviorattincluded repeated incidents of suicidal
ideation, threatening others, fire setting, and engaging in inappropriate sexual
behaviors . . . . Edward struggled with frustration tolerance and impulse control
problems and had become aggressive and violent with peers.

(Doc. 18-4 at 2299). She wrote that in July 20031d-a@ct[ed] out so severely that he was denigd
a placement at the Chesapeake Youth Center, a residential treatment center for violept an
behaviorally disturbed youth[,] because he wasidensd too violent for placement at that sitd”)
In addition, in 2003 a school psychologist reported:
On one occasion, Edward came to school stating that he had been pursued in an
attempted assault by drug dealers who wanted to kill him for stealing their stash of
drugs. He was soon thereafter arrested for destroying the interior of his mother’s
home in a violent outburst. During thieriod of time, Edward was assigned to

participate in outpatient therapy througihds Hopkins, but he did not comply with
his medication regimen.
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(Doc. 18-5 at 2372). And in Decéer 2006, Lang pled guilty to a éelious assault while in county
jail awaiting his capital murder trial (Doc. 19-3 at 2610-20).

The records also contain a substantial amoumfofmation about Lang’s mother that could

have undermined her credibility and the jury’sathy for her. Numerous governmental agencig¢s

documented how she neglected, abusetlabandoned Lang and his siblingse e.g.Doc. 19-3 at

2627-39).

14

Thus, Lang has not “overcome the presumgtian, under the circumstances, the challengg
action might be considered sound trial strateg$trickland 466 U.S. at 689 (quotation marks
omitted).

Prejudice. Nor did the Ohio court unreasonably card® that trial counsel’s performance

during mitigation did not prejudice Lang und@&rickland Lang’s mother and step-sister testified tp

d

his troubled childhood and mental health problems. The records Lang submitted during

postconviction review as overlooked mitigation evidence also contained evidence that could

damaged his mitigation case. Considering theserigdbgether with the aggravating circumstances

the jury found, the Ohio court reasonably decithed Lang cannot show a reasonable probability thiat

have

the jury would have imposed a lesser sentence if it had been presented the additional “mitigation

evidence.

Failure to Challenge Weak DNA Evidence

U7

Lang asserts several claims regarding trial cesmperformance during the guilt phase of hi
trial. He first argues that trial counsel wereffactive for failing to mouna “forceful” challenge to
the State’s DNA evidence and “intectly conceding [during clasg argument] that there was a DNA

‘match’ that identified Lang as the principal aofteer” (Doc. 16 at 51). He contends that trig
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counsel’s deficient performance regarding BINA evidence prejudiced him because it underming
his otherwise strong defense that Walker was the shodtet 61-53).
The Ohio Supreme Court rejected this claim:

First, Lang argues that his counsel were ineffective by failing to forcefully challenge
the state’s DNA evidence. However, the record belies this claim. During
cross-examination, defense counsel elicited from Michele Foster, the state’s DNA
expert, that there was such a small amo@B{NA obtained from the handgun that the
DNA profile could not be entered into the CODIS database. Counsel also elicited
from Foster, “[W]hen we say to a reasonatdgree of scientific certainty this person

is a source, that statistic has to be more than 1 in 280 billion.”

Lang also argues that defense counsel should have moved to suppress the DNA
evidence under Evid. R. 401 through 403 (relevant evidence). As discussed in
proposition Il, the state’s DNA evidence was relevant because it tended to connect
Lang to the handgun used to kill the victims. In addition, the trial court could have
determined that the admission of the DBMidence outweighed any danger of unfair
prejudice, confusion of thesues, or misleading the jury. Thus, this ineffectiveness
claim also lacks merit.

Next, Lang argues that his counsel wiaedfective by conceding that the DNA found
on the handgun matched his DNA. During closing argument, his counsel stated:

“The gun. I'was interested in noting hidw. Barr misstated the facts. He said
Eddie Lang’s DNA is on the gun.

“That’s not what | heard. I think the Crime Lab people said that he can’t be
excluded. I think that's what they said. | don’t think they said it is conclusive.

“Plus, there was some minor DNA that they couldn’t identify whose DNA it
was. But maybe | am wrong. Maybe they dig faat. It is conclusively Eddie
Lang’s DNA. Maybe that’s true(Emphasis added.)

Counsel’s argument was a poor attempt to rectify his previous misstatements about the
DNA evidence. But Lang contends that defense counsel's concession was unduly
prejudicial because there was no conclusive proof that his DNA was found on the
handgun. Even assuming that counsel’s appreashdeficient, Lang fails to establish
prejudice under thé&tricklandtest. Evidence that Lang’s DNA might be on the
handgun was not surprising, because the handgun was his. Moreover, such evidence
was not crucial to the outcome of the desie case. Lang’s defense was that he gave
Walker his handgun, and Walker shot thetimis. Thus, tdégmony that Walker’s
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DNA was not found on the handgun was the key evidence, and testimony about
Lang’s DNA was not. This ineffectiveness claim is rejected.

Lang 129 Ohio St. 3d at 538—-39.

Lang argues the Ohio court acted unreasonapinding trial counsel’s cross-examination
of the State’s DNA expert adequate. The exp&ssmony, Lang argues, was “worthless, unreliabl
unscientific, and junk science” (Doc. 33 at 60). But he does not specify what trial counsel s
have done differently in his cross-examination or explain why the State’s expert’s testimony
“junk science,” as opposed to juseak evidence. Lang only states that trial counsel should h{
moved to suppress the DNA evidence and objecteédster’s testimony (Doc. 16 at 52). The Ohi
Supreme Court reasonably concluded that a motisogpress or objections at trial would not hav,

been successful.
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With regard to trial counsel’s DNA-related remarks during closing argument, Lang first argues

the Ohio Supreme Court assumption that trial counsel’s conduct was deficient is a “bing

determination under AEDPA, or, alternatively, alladesnovareview in this Court because no stat¢

court adjudicated the issue on its merits (Docat330). But aside from providing no authority for
this assertion, and aside from the rule that ewemmary adjudications by state courts are consider
adjudications on the merits for purposes of AED$&¢ Harrington131 S. Ct. at 784—85, Lang must
still satisfy both prongs dbtricklandto prevail on an ineffective-assistance cla8trjckland 466
U.S. at 687. (Lang asserts this argument in eotion with many of his ineffective-assistance sul
claims; this Court rejects the argument as it relates to those claims as well.)

Lang further asserts that the Ohio court’s ¢asion that Lang suffered no prejudice as arest
of counsel’s remarks during the closing argumepteslicated on an unreasonable determination

fact. He argues that the Ohio court “found thatahsence of Walker's DNA was the critical fact by
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areview of the evidence and fi®secutor’s arguments reveal that the critical fact was Lang’s DNA

and Foster’s junk science testimony” (Doc. 33 at 61). He points to the following statement ¢
prosecutor during his closing argument:

Then what else tells us that Eddie Lang is the principal offender? This gun, right here,
tells you beyond a reasonable doubt that Eddie Lang is the principal offender.

Why? Because it is not humalt.is the only thing in thigrial that is not capable of
being dishonest.

(id. at 61, quoting Doc. 22-3 at 1273-74). Thisestant does not contradict the state court
conclusion that the key issuethre case with respect to DNA eeitte was the absence of Walker’s
DNA on the gun pointing to Lang as the princip¢nder, not the possible presence of Lang’s DN
on the gun.

Moreover, as the State notes, while trial counsa@y have misstated the expert’'s conclusig

regarding the DNA on the gun as being “conclusively Eddie Lang’s,” trial counsel never conc

f the

N

cded

that the DNA identified Lang as the principal offender (Doc. 23 at 59-60). The distinctiop is

important. The Ohio court could reasonably cadel that, during closing argument, trial counse
dismissed as unimportant the presence of Lang’s DNA on his own gun.

Comparison of the Jury to a Lynch Mob

Lang further claims that his attorney lost ¢béldty and alienated the jury when he compare
the jury to a lynch mob. He argues the all-whitg could have perceived the argument as accusi
them of racial bias against Lang (Doc. 16 at 54-55).

The Ohio Supreme Court addressed this claim on the merits:

Second, Lang argues that counsel werigngve during final argument by comparing
the jury to a lynch mob. During final argument, trial counsel stated:
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“A lynch mob is made up of the sarpeople that make up a jury. They are
citizens of the community, employers, @oyees, taxpayers, voters, they are
the same people.

“So what separates them? One thing separates a lynch mob from a jury and
one thing only. That’s your oath of office.

LU

“They (a lynch mob) are not interestecewidence. They are not interested in
the fact that there is no forensidaence linking Eddie Lang to either one of
those murders. They are not interested in that.

“Ajuryis. Ajury is interested, anthey want to know of four people in that
vehicle on October 22, why do you run gesh three of them and not the guy
that got the deal?

“Why run tests on Jaron Burditte’s clo#®eWhy run tests on Marnell Cheek’s
clothes? Why run tests on Eddie Lang@hes, and stop, come to a halt with
Antonio Walker’s clothes? Why?

“A jury, not a lynch mob, would be interested in that. They are made up of the
same people.

“Now, just because a jury takes an oath of office does not mean that they have
to act like a jury. They can go in they room, close the jury door, hey, let's
flip a coin. So guilty, let’'s go. Okay. Jury has spoken.

“But the problem is violence was doteenot only the Defendant but beyond
that. Violence was done to the systerti.l am indicted, if the Court is

indicted, Prosecutor is indicted, if MKoukoutas is indicted, even if one of
those Deputies are indicted, the only safeduee have is the oath of office.

“Life will go on for everybody in this cotmoom. If you act like a jury or if
you act like a lynch mob.”

Lang argues that trial counsel lost credibiéityd alienated the jury when he made his
lynch-mob argument. Lang contends that the jury may have perceived counsel's
lynch-mob comparison as an attempt to play the race card, particularly because an
African-American counsel made the argemh on behalf of an African-American
defendant.

Counsel for both sides are afforded widgu@e during closing arguments. Debatable
trial tactics generally do not constitute a deprivation of effective counsel. Trial
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counsel’s lynch-mob argumentiased the jury’s attentian their oath and obligation

as jurors. Counsel’s argument also highlighted the lack of forensic testing conducted

on Walker’s clothing. Lang’s claim that counsel’s argument alienated the jury by

presenting the imagery of racist brutaigyspeculative. Thus, counsel’s decision to
make this argument was a “tactical” decisiad did not rise to the level of ineffective
assistance.

Lang 129 Ohio St. 3d at 539-40 (internal citations omitted).

The right to effective assistance of counsel extends to closing argum&ntsorough v.
Gentry, 540 U.S. 1, 5 (2003). “[C]ounsel has wide latitirdéeciding how best to represent a client,
and counsel’s tactical decisions in closing argntrare accorded deference “because of the brg
range of legitimate defense strategy at that stadgedt 5—6. “Judicial review of a defense attorney’
summation is therefore highly deferential and dodelgrential when it isonducted trough the lens
of federal habeas.1d. at 6.

Lang argues that the Ohio Supreme Couwl#sision was unsupported by the record and th

trial counsel’'s remarks “could have no genesisaitic” (Doc. 33 at 62).Here, the state court

reasonably determined that defense counsel's lynch-mob argument was a strategic atte

emphasize to the jury their obligation to view éivedence carefully and critically. This strategy fall$

“well within the range of professionally reasonable judgmen®rickland 466 U.S. at 699.
Failure to Question the Entire Jury Regarding Excused Juror
Lang next asserts that trial counsel werdf@otive because they did not request permissia

from the court to question each juror about thessible discussions with a juror who was remove

from the jury because she was related tegkh(though not by blood) (Doc. 16 at 55-58). The Ohjo

Supreme Court summarily rejected this claim, oeasy that even if it were to assume deficien

performance by counsel, Lang suffered no prejudi@ng 129 Ohio St. 3d at 542. As this Cour
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finds no merit in Lang’s underlying claims regardthg trial court’s failure to question each juror
Lang cannot show prejudice for purposes of this Sixth Amendment claim.

Failure to Contest Prejudicial Testimony

Lang complains that trial counsel failed tmtest prejudicial testimony that Lang’s nicknam
was “Tech,” and that Lang vomited afteetimurders and said “every time | do thig.[ commit
violence or murder someone], this same thimgpeas” (Doc. 16 at 58-59). The Ohio Supreme Cou
denied this claim, finding theagements did not prejudice Lanigang, 129 Ohio St. 3d at 542. This
Court agrees. The supposed connection bettieename “Tech” and gangs and gun violence w
never explained to the jury, nor is there an iniiicathat the jurors were aware of the connectiol
Similarly, there were no additional referencesniyithe trial to other acts of violence committed b
Lang, so it would be speculative to assume thegame any weight to the vomit comments, eithe

Failure to Test Walker’s Clothing

D

=

Lang also argues that trial counsel were ineffective because they failed to secure a forensi

expert to independently test the clothes Walker wore during the murder. Lang asserts such
would have produced evidence to support his ctaahWalker was the principal offender (Doc. 16
at 59-60). The Ohio Supreme Court addressed this claim:

The police seized Walker’s shoes and tftooded sweatshirt he was wearing on the
night of the murders, but not his panEoster examined Walker's shoes and hooded
sweatshirt and found no blood or trace evice. Gunshot-residue tests were not
conducted on these clothes, because the state never requested it.

Lang argues that defense counsel were ineffective by failing to secure a forensic expert
to test the pants that Walker was wegron the night of the murders for bloodstains

and gunshot residue. However, counsel could not make such a request, because the
police never seized his pants. Thus, this ineffectiveness claim lacks merit.

As for the other clothing, counsel’s failure to pursue independent testing of them
appears to have been a tactical decisMoreover, defense counsel used the state’s
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failure to conduct testing of Walker’sothing during closing arguments as a reason
for finding [Lang] not guilty. Finally, resolving this issue in Lang’s favor would be
speculative. “Nothing in the record indieatwhat kind of testimony an * * * expert
could have provided. Establishing that would require proof outside the record, such
as affidavits demonstrating the probatalstimony. Such a claim is not appropriately
considered on a direct appeal.”

Lang 129 Ohio St. 3d at 540-41 (internal citations omitted). This decision does not unreasonably

apply Strickland

Shifting his focus to postconviction proceegh, Lang contends that “[tlhe failure of

postconviction counsel to conduct this testing constitutes ineffective assistance of postconyictior

counsel and serves as cause and prejudice perntiitisnQourt to grant discovery and an evidentiary

hearing on this matter.” He cites for supgdddrtinez v. Ryan132 S. Ct. 1309 (201Z)revino v.
Thalor, 133 S. Ct. 1911 (2013), aBdtton v. Carpente745 F.3d 787 (6th Cir. 2014) (Doc. 33 at 70).

These cases, however, are inapposite.

In Martinez the Supreme Court held thifie “[ijnadequate assistance of counsel at initia-

review collateral proceedings may establish causa forisoner’s procedural default of a claim of
ineffective assistance at trial.Id. at 1315. The Court emphasized that its holdin{ylartinez
represents a “narrow exception” to the procedural-defaultidaat 1319. Infreving the Supreme
Court expanded the scope\dirtinezto apply when a state, by reasof the “design and operations”
of its procedural framework, permits but “malkigsighly unlikely in a typical case that a defendant
will have a meaningful opportunity to raise a clafineffective assistana# trial counsel on direct

appeal.” Treving 133 S. Ct. at 1921. And Button the Sixth Circuit appliedrevinoto Tennessee

ineffective-assistance claimsSutton 745 F.3d at 790. These cases apply only to excusing the

procedural default of ineffective-assistance-of-trial-counsel claims in federal habeas actions

have no bearing on discovery or evidentiary hearings relating to such claims.
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Lang also argues that the state postconviatiomrt’s denial of his request for discovery

“means that the state courts did not adjudicatediaim on the merits and therefore the limitation

[72)

of the AEDPA do not apply” (Doc. 33 at 68). rigacites no authority for this proposition, which alsg
fails.
Failure to Move to Seal the Prosecutor’s File
Lang contends that trial counsel were ineffective because they failed to ask the trial court tc
seal the prosecutor’s file for appellate review (Didtat 60). The Ohio Supreme Court rejected thjis

claim:

Sixth, Lang argues that his counsel weedfective by failing to request the court to

seal the prosecutor’s file for appellgiarposes. Lang contends that sealing was

necessary to ensure the complete disclosure of exculpatory evidence as required by

Brady v. Maryland But the court was not required to seal the prosecutor’s file based

on speculation that the prosecutor might have withheld exculpatory evidence.

Moreover, we denied a defense motion to #eaprosecutor’s file that was filed with

this court. Thus, this claim is also rejected.

Lang 129 Ohio St. 3d at 542 (internal citations omitted).

Lang argues this decision contradistate v. Brownl115 Ohio St. 3d 55 (2007) (Doc. 33 a
68—69). IBrown, the trial court granted a defense motiogdal the prosecutor’s files and make the
files part of the recortbr appellate reviewBrown, 115 Ohio St. 3d at 63. The Ohio Supreme Court
later determined that several doants in the file satisfied thBrady standard for exculpatory
evidence that should have been disclosed to the defenae63—65. It vacated the judgment againgt
the defendant and remanded the case for a new lolight 69—79.

Browndoes not help Lang. “[F]ederal habeas corplisf does not lie for errors of state law.”

Lewis v. Jefferst97 U.S. 764, 780 (1990%ee alsdestelle v. McGuirg502 U.S. 62, 68 (1991) (“In

conducting habeas review, a federal court is lichttedeciding whether a conviction violated thg

\14
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Constitution, laws, or treaties of the United States.”). “[A] state court’s interpretation of state
including one announced on direct appeal of tladlehged conviction, binds a federal court sittin
in habeas corpus.Bradshaw v. Richeyp46 U.S. 74, 76 (2005).

Failure to Object to Instances of Prosecutorial Misconduct and Improper
Evidence Admitted During the Culpability Phase of Trial

Lang complains that trial counsel failed to object to numerous instances of prosecu
misconduct and the improper admission of evidencagdltine guilt phase of trial (Doc. 16 at 60—61)
The Ohio Supreme Court summarily rejected ¢thagm on the ground that even if it were to assun
deficient performance by counsel, trial counsgégormance would not have prejudiced Lanang
129 Ohio St. 3d at 542. As this Court finds no merit in Lang’s underlying claims regar(
prosecutorial misconduct and trial errbgng cannot show prejudice for purposes of this Six
Amendment claim.

Failure to Object to Walker’s Prior Consistent Statement

Lang contends that trial counsel were ineffective for failing to object to admission of WalK
prior consistent statement (Doc. 16 at 61). O Supreme Court again summarily rejected th
claim on the ground that even ifvere to assume deficient performance by counsel, it would not h

prejudiced LangLang 129 Ohio St. 3d at 542. This Courtds no meritin Lang’s underlying claim

law,
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regarding Walker’s testimony. As a result, Lang cannot show prejudice on this Sixth Amendment

claim.
Reference to Lang’s Childhood as “Normal”
Lang asserts trial counsel was ineffectiver@marking in closing argument that Lang had

“pretty normal childhood up until he was ten.”"He argues the comment was a “gros

44




misrepresentation of the record and detrimetatdlang]’s interest” (Doc. 16 at 106). The Ohig
Supreme Court addressed this claim:
Lang argues that his counsel misrepresettie evidence during closing argument by
telling the jury, “You learned that [Lang] had siblings, that * * * like the prosecutor
said, pretty normal childhood up until he was tenLang argues that counsel’s
argument misrepresented the evidence about his childhood and was prejudicial.
Defense counsel’'s argument did not misrepresent the evidence. Carter testified that
Lang did not meet his abusive father until he was ten years old. As discussed in
proposition Xll, Robinson also testified tHafore Lang was ten years old, they “had
a typical brother sister relationship.”
Counsel’s argument also maintained defense credibility and allowed the defense to
focus the jury’s attention on defense calissargument that addressed Lang'’s abuse
after his father abducted him. Thus, counsel’s characterization of Lang's early
childhood did not result in ineffective assistance of counsel.
Lang 129 Ohio St. 3d at 551-52 (internal citations omitted).
Considering all the evidence -- including thedewice presented on postconviction review -
Lang did not have a “normal” life before age tent e Ohio court reasonably determined that trig
counsel’s comment during closing did not misrepnesige testimony presented in mitigation. Tha
evidence centered on Lang’s experiences at the luditnils father who, as Lang’s mother testified

was absent until Lang was ten years old.

Broken Promises Made to the Jury Durng Opening Argument in the Mitigation
Phase of Trial

Lang complains that trial counsel were iretive because they failed to carry through on

promise made during opening argument to prieseriain mitigating evidence (Doc. 16 at 106-07).

Specifically, trial counsel promised to provideidence that the neighborhood in which Lang gre
up was “one of the most dangerous ones in thie f Maryland” (Doc. 16 at 107(quoting Doc. 22-3

Mitig. Tr., at 96)). Trial counsel also promised to offer evidence that Lang suffered from sui
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thoughts (Doc.16 at 107). Lang claims that évglence would have “explained where Lang can
from, his emotional state, and shed light on whatleeth was the appropriate sentence in this cag
(id.). He further argues that trial counsel’s failtor@resent this evider “hampered their credibility
in the jurors’ eyes [and] weaken[ed] Lang’s overall mitigation casey. (

The Ohio Supreme Court addressed this claim:

Lang claims that his counsel broke his promise to present evidence showing that he

grew up in “one of the most danges” neighborhoods in Baltimore. However,

counsel did not make a dirgatomise that he would presst such evidence. Rather,

trial counsel toldhe jury, “[Y]ou will probablyhear the neighborhood is now known

as one of the most dangerous ones irStla¢e of Maryland.” Thus, Lang has failed

to show that his counsel broke such a promise to the jury.

Lang also argues that his counsel brokease to present testimony that he suffered

from thoughts of suicide. Ding opening statements, defense counsel stated that Lang

was a “different person” after he retechhome following his abduction. Counsel also

stated, “You’ll hear about Eddie’s thoughts of suicide.”

Defense counsel presented no evidence during the mitigation case that Lang had

considered suicide. Thus, counsel wereaigiit in failing to keep this promise. But

Lang has not established that this deficiency was prejudicial. He merely speculates

that such an omission caused the defense to lose credibility and weakened the overall

defense case. Accordingly, this claim is rejected.
Lang 129 Ohio St. 3d at 552. The Ohio Supreme €Codecision is neither contrary to, nor ar
unreasonable application &trickland

Failure to Object to Various Instances of Prosecutorial Misconduct

Lang complains that trial counsel failed abject to various instances of prosecutorig
misconduct during the mitigation phase of triab{D16 at 107). The Ohio Supreme Court denie

this claim because it found no merit in the underlying prosecutorial-misconduct claantg.129

Ohio St. 3d at 552-53. This Court rejects the claim for the same reasons.
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Cumulative Effect of Errors

Lang contends that the cumulative effect afthial counsel’s performance violated his righ
to effective assistance of counsel (Doc. 33 at 74). However, Lang has not overcome the
presumption that trial counsel’s performance Vighin the wide range of reasonable profession
conduct. Strickland 466 U.S. at 689. Nor has he shownyeje from trial counsel’s condudid.
at 694. Because Lang has not shown that anyeodliteged instances of ineffective assistance
counsel deprived him “of a fair trial, a trial whose result is relialde 4t 687, he cannot show that
the cumulative effect of these alleged deficienai@gunted to ineffective assistance of coursss,
e.g, Campbell v. United State864 F.3d 727, 736 (6th Cir. 200¢pncluding the accumulation of
non-errors cannot establish constitutionally ineffective assistance of counsel).

Fourth Ground for Relief
I neffective Assistance of Appellate Counsel

Lang contends he received ineffective asstadrom his appellate counsel. He complain

—

Stron

=

that appellate counsel did not present the following issues on direct appeal to the Ohio Suprem

Court:
1. Trial counsel were ineffective for failj to request, and the trial court erred by
failing to sua sponte provide, a limitingstnuction to the jury regarding the
proper use of a co-defendant’s guilty plea to complicity to commit murder;

2. The trial court violatedatson v. Kentucky 76 U.S. 79 (1986), and trial
counsel were ineffective for failing to object to Batsonviolation;

3. The trial court erred by denying access to the grand jury transcripts of
Walker’s indictment;

4. The trial court erred by admitting evidence of Lang’s gang involvement; and

5. Trial counsel were ineffective for failj to request permission from the court
for a more substantial group inquiry regarding the excluded juror.
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(Doc. 16 at 62-70).
Because Lang presented these claims in a tiapgdiication to reopen his direct appeal befor
the Ohio Supreme Court, an application thatswasmarily denied (Doc. 18-4 at 2158), he preservg

the claims for federal habeas review.

A criminal defendant is entitled to effectiassistance of counsel in the defendant’s firg

appeal as a matter of riglee Evitts v. Luce®69 U.S. 387, 396 (1985%tricklandanalysis applies
to claims of ineffective assistance of appellate counSek Smith v. Robbins28 U.S. 259, 285
(2000). Thus, Lang must demonstrate that appellate counsel's performance was deficient, a
the deficient performance so prejudiced the apipadthe appellate proceedings were unfair and t
result unreliable.See Strickland466 U.S. at 687.

But a criminal defendant does not have a congtital right to have every non-frivolous issug
raised on appealpnes v. Barneg63 U.S. 745, 750-54 (1983), and tagdtahoices regarding issues
to raise on appeal are left to kmund professional judgment of counsgéijted States v. Perr@08
F.2d 56, 59 (6th Cir. 1990). “[O]nkhen issues are clearly strongfesin those presented[] will the
presumption of effective assistancgaypellate] counsel be overcomddshua v. DeWitB41 F.3d
430, 441 (6th Cir. 2003) (internal quotation marks and citations omitted).

Jury Instruction Regarding Walker’s Plea

On direct appeal, appellate counsel did not atigae(1) Lang’s trial counsel was ineffective
for failing to request a limiting instruction related to the proper use of Walker’'s plea of guilt
complicity to commit murder, or (2he trial court erred by failing teua spontgrovide such an
instruction (Doc. 16 at 62—64). Fall of Lang’s ineffective-assistance-of-appellate-counsel clair

relating to failure to raise arguments regardirggthal counsel’s performance, the State argues it
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“apparent” that appellate counsel reviewed the record to identify viable ineffective-assistance-of
counsel arguments; indeed, appellate counsel raisedSiticklandarguments. The State argues
appellate counsel reasonably could have concluded that oiitieklandclaims were less likely to
succeed than were tisricklandclaims that were raised on diregipeal (Doc. 23 at 61). The Statg
does not address the standalone claim of error regarding the trial court’s fadueesjgpontéssue

a jury instruction regarding the jury’s use of the Walker plea.

“To warrant habeas relief because of incorremt justructions, [a petitioner] must show thaf
the instructions, as a whole, were so infirm that rendered the entire trial fundamentally unfair,
Murr v. United State200 F.3d 895, 906 (6th Cir. 2000). Langesothe well-established principle
that the guilty plea of a co-defdant cannot be used as subttarevidence of a defendant’s guilt,
and that any use of a co-defendant’s guilty plaenfzeach a witness must be paired with a limitin

jury instruction. See, e.gUnited States v. Dougheri§10 F.2d 763, 767—-68 (8th Cir. 198@pited

rtrial-

\"44
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States v. Bright1995 WL 98816, at *4 (6th Cir. 1995). But Lang does not cite any controlling

Supreme Court precedent finding constitutional emrdhe failure to give a limiting instruction in

these circumstance€f. Carey v. Musladifb49 U.S. 70, 76 (2006) (“Given the lack of holdings fror
this Court regarding the potentially prejudiciffieet of spectators’ courtroom conduct of the king
involved here, it cannot be said that the statet¢onreasonably appli[ed] clearly established Feder

law.™).

=)

Moreover, even if AEDPA defence did not apply because the state courts unreasonably

applied clearly established federal law in failingyrant a limiting instruction, Lang cannot establis

this error had a “substantial and injurious effectinfluence in determining the jury’s verdict.”

h

Brecht v. Abrahamso®07 U.S. 619, 637 (1993). “If [the court] is sure that the error had no or ery
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slight effect or influence on the jury’gdision, the verdict and judgment must stautr, 200 F.3d
at 906 (citingO’Neal v. McAninch513 U.S. 432, 436—-38 (1995)). Given the overwhelming weight

of the evidence of Lang’s guilt, Lang has not elssabd that the absence of the limiting instructio

—

he proposes had a substantial effect on the jury’s verdict.

The Ohio Supreme Court did not contravengraeasonably apply clearly established federal
law in denying Lang’s claim of ineffective assistarof appellate counsel based on the trial courf's
failure to instruct the jury regarding Walker'sepl or trial counsel’s failure to object to the jury
instructions on that ground.

Batson violation

Lang’s next sub-claim is based Batson v. Kentucky76 U.S. 79 (1986), which bars a part)
from striking potential jurors on the basis of ratang asserts appellate counsel should have raiged
on direct appeal claims that (1) the trial coudlaied the Equal Protection Clause when it excused
an African-American man from serving on the juapd (2) trial counsel was ineffective for failing
to object on that ground (Doc. 16 at 64—66). TleeSdid not specifically address this claim.

Under the Equal Protection Clause of the Feemth Amendment, “no State shall . . . deny to
any person within its jurisdiction tlegual protection of the law.” U.SGONST. amend. XIV, 8 1. The
Equal Protection Clause prohibits a state fromntyya defendant before a jury from which members

of his race purposefully have been excludeee, e.gUnited States v. Harrjd92 F.3d 580, 586 (6th

Cir. 1999) (citingStrauder v. West Virginjd.00 U.S. 303 (1879)). The “harm from discriminator

3

As noted above, Lang argues strenuously throughout his Petition that the evidence against him|at tri:

was weak and therefore the constitutional errors that occurred during his trial prejudicedenim|(
e.g, Doc. 16 at 62, 85—-86). This Court rejects thguanent, as will be discussed in greater detal
in relation to Lang’s sufficiency-of-the-evidence claim.
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jury selection extends beyond that inflicted on thelgant and the excluded juror to touch the entife

community. [Such procedures] undermine public canfak in the fairness of our system of justice
Batson 476 U.S. at 87.

Under Batson a three-step process applies to evaluate a claim that a prosecutor |usec
peremptory challenges strike a potential juroon the basis of racdd. at 96-98. First, the court
must determine if the defendant has magima facieshowing that the prosecutor exercised g
peremptory challenge on the basis of rddeat 96—97. Second, if the defendant makes spcimea
facie showing, the prosecutor must present a race-neutral explanation for the Istrike97-98.
“Although the prosecutor must present a compreh&nsgason, ‘[tjhe second step of this procegs
does not demand an explanation that is persuasiv@en plausible’; so long as the reason is npt
inherently discriminatory, it suffices.Rice v. Collins546 U.S. 333, 338 (2006) (quotiRgrkett v.

Elem 514 U.S. 765, 767—-68 (1995)). Indeed, “[t]he fhet a prosecutor’s reasons may be foundsg

A1

d
on nothing more than a trial lawyer’s instinct®at a prospective juror does not diminish the scope
of acceptable invocation of peremptory challengeslong as they are the actual reasons for the

prosecutor’s actions.'United States v. Powe881 F.2d 733, 740 (9th Cit989). Third, the trial

court must determine whether the defendhas carried his burden of proving purposefy
discrimination.See Batsor76 U.S. at 98. “This final stepuolves evaluating ‘the persuasivenespg
of the justification’ proffered by the prosecutbyt ‘the ultimate burden of persuasion regarding
racial motivation rests with, and neveifehfrom, the opponent of the strike.Rice 546 U.S. at 338
(quotingPurkett 514 U.S. at 768). “[T]he court presuméat the facially valid reasons proffered
by the [party exercising the peremptory challenge] are trigraikton v. Gansheimgb61 F.3d 453,

459 (6th Cir. 2009) (quotingancaster v. Adam$824 F.3d 423, 433 (6th Cir. 2003)). Therefore, ja
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Batsornchallenge ultimately “comes down to whether the trial court finds the prosecutor’s race-ng

explanations to be credibleMiller-El v. Cockrell 537 U.S. 322, 339 (2003). “Credibility can be

measured by, among other factors, the prosecuaten'®anor; by how reasonable, or how improbablg,

the explanations are; and by whether the proffeatdnale has some basis in accepted trial strateg
Id.

Trial-court findings on the issue of discriminatamyent must be afforded “great deference.
See Hernandez v. New Y800 U.S. 352, 364-66 (1991).

There will seldom be much evidence beaonghat issue, and the best evidence often

will be the demeanor of the attorney wh@roises the challenge. As with the state

of mind of a juror, evaluatin of the prosecutor’s state of mind based on demeanor and

credibility lies “peculiarly within a trial judge’s province.

Id. at 365 (quotingWainwright v. Witt 469 U.S. 412, 428 (1985)). “The credibility of theg

utral

o~

prosecutor’s explanation goes to the heart of the equal protection analysis, and once that has be

settled, there seems nothing left to reviewd. at 367. Thus, “in the absence of exception
circumstances, [habeas courts should] defer to state-court factual findidgat366.

Lang argues the trial court improperly exaliseror 405, an 81-year-old African-Americar
man. The prosecutor offered a race-neutral refasdine peremptory challenge: Juror 405’s appare
confusion during questioning, confusion that dedied the jury commissioner confirmed (Doc. 22
2 at 746-47). Lang’s counsel objected on the grébadJuror 405 was orad only four African-

Americans left on the venire panal.(at 747). The judge then questioned the man as follows:

The Court: ... I think maybe you aretsenior member of this jury panel
in terms of you are 81, is that correct?
Juror No. 405: Yes.
The Court: Is your health okay that you are able to be able to stay with us

and everything is okay from that standpoint?
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Juror No. 405: Well, the only thing is nwife is sick and under a doctor’s
care. |1 don’t have nobody but my daughters to take care of her,
and they are working.

So that’s the only consideration that | have.
The Court: How about your own personal health?
The reason | ask is that one of the Jury Commissioners had

indicated to me that you had had some confusion as to when
you were supposed to come back or not come back.

Juror No. 405: Yeah, | did have.

The Court: Okay. Are you being alle understand everything that has
been going on here in the courtroom?

Juror No. 405: Yeah.

The Court: Have you? Okay.

(Id. at 748—-49). The prosecutor again stated thss ti@r his challenge, adding Juror 405’s concert
about his wife and his own physi@ndition. The trial court agreédat it had noticed the potential
juror was “a little unstable on his feet.” The trial court explained that it questioned Juror 4(
confirm the jury commissioner’s account of his agibn, and not because the trial court doubted t
prosecutor’s basis for the challengd. (at 751). The trial court then granted the prosecuto
challengei@.).

Apparently believing the trial court addressedBlatsonchallenge in too cursory a fashion,
Lang argues the decision to excuse Juror 405 was caiostélerror. Not so. The trial court adherec
to Batsons three-step burden-shifting framework. eljprosecutor presented a reasonable rationg
for challenging the juror, grounded in record fact®nce a prosecutor has offered a race-neutr

explanation for the peremptory challenges and the trial court has ruled on the ultimate quest

intentional discrimination, the preliminary issuevdfiether the defendant has made a prima fagi

showing becomes moottiernandez500 U.S. at 359See alstJnited States v. McAlliste693 F.3d
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572, 579 (6th Cir. 2012). The trial court confirmed the prosecutor’s reasons for the challengg

P, al(

independently concluded that Lang had failed to meet his burden of proving intentional

discrimination. This is sufficient under BatsofjA] state court need not make detailed finding$

addressing all the evidence before it” to reach a p®asonruling. Miller-El, 537 U.S. at 322See
alsoPurkett 514 U.S. at 766, 769—70 (holding that a federal court failed to adequately defer t
state trial court’s factual findg of no racial motive, even though the trial court rejecte@#tison

objection “without explanation”)Braxton 561 F.3d at 462 (“In the absence of clearly establish

1~

D the

d
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Supreme Court authority requiring further elaboration,” the state trial court, “albeit in abbreviated

fashion, adequately and reasonably conveyed its decision.”).

Further, Lang has not demonstrated that “exceptional circumstances” exist in this cas
would permit this Court to reject the trial courBatsonfindings. See Hernandes00 U.S. at
365—-66. The Ohio Supreme Court did not contravene or unreasonablyBapgdyinor make an
unreasonable determination of fact when it rejected Lang’s ineffective-assistance-of-appellate-c
claim based on Juror 405’s removal.

Access to Grand Jury Transcripts

On direct appeal, Lang’s appellate counsel argluettial court erred when it failed to releasg

certain grand jury transcripts that led to Walk@rtlictment. Lang now argues appellate counsel w
ineffective for failing to argue the grand jury tsanipts contained relevant mitigating evidence (Do
16 at 66-67). The State counters that Lang essentially argues appellate counsel failed tq
convincing arguments in support of the transcriptidsure claim, not that appellate counsel faile
to raise that claim. “[A]ppellate counsel's choice of arguments should be deemed virt

unchallengeable,” the State argues, especially “divetack of any indidéon that counsel failed to
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fully review the record or conduct necessary research” (Doc. 23 at 61-62). This Court agrees

Moreover, the claim is speculative. Counsel cawgtthave argued that the transcripts provided al
particular evidence, much less mitigating evidence, when appellate counsel had no accesg
sealed transcripts.

Evidence of Gang Activity

Lang contends that appellate counsel failedtothe “seminal Supreme Court authority” in
support of his argument, raised on direct appegdrcing admission of evidence that suggested La
was a gang member (Doc. 16 at 67—68). But Lang has not demonstrated that counsel’s failurg
a particular case was objectively unreasonableabtltle citation failure so prejudiced Lang’s appesd
that the appellate proceedings were unfair and the result unrelthbiekland 466 U.S. at 687.

Voir Dire of Jurors Regarding Excluded Juror

Lang argues he received ineffective assistanappéllate counsel because appellate couns
did not argue trial counsel was ineffective follifig to request that the trial court individually
guestion jurors about whether an excused juror sfwolkeem about her relation to one of the victim
(Doc. 16 at 68-70). For reasons described belowCitst finds the trial court did not err by failing
to conduct juror-by-juror questioning on this topitherefore, trial counsel was not ineffective fo
not requesting juror-by-juror questioning, and appetatensel was not ineffective for failing to raise
a losing argument regarding trial counsel’s performance.

Second and Sixteenth Grounds for Relief
Jury Challenges

Lang argues he was denied a fair and impgttiglin violation of the Sixth and Fourteenth

Amendments, raising juror-bias and jury-composittaims. His juror-bias claim argues the tria

court erred in the way it removed a juror who waateel to Cheek, one of the murder victims (Doq.
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16 at 48). His jury-composition chaifinds error in the trial court’s failure to seat African-America
jurors (d. at 112).

Procedural Posture

Lang raised the juror-bias claim on direct appeal to the Ohio Supreme Court, which

adjudicated the claim on the meritsang 129 Ohio St. 3d at 520-23. He preserved the claim for

federal habeas review.

The State argues Lang procedurally defautisgury-composition claim because the “Ohig

courts” foundres judicatabarred review of the claim (Doc. 23 at 92-94). Lang raised the juyy-

composition claim in his postconviction petitiond® 18-4 at 2239-41), and submitted three exhibits

to support the claim: (1) information from tBéark County Jury Commissioner’s Office explaining

its juror selection process; (2) the reportiaf Ohio Commission on Racial Fairness, Commission
by the Supreme Court of Ohio, published in 199@} €) information from the U.S. Census Burea
regarding Stark County’s population (Doc. 18t2509-85; Doc. 19-3 at 2586—-2607). He assert
that trial counsel were ineffective for failingeasure that the jury included African-Americassd

Doc. 18-4 at 2239, 1 125). Ruling on Lang’s postcotimui petition, the trial court found it “unclear”

whether Lang was asserting an ineffective-assistance-of-trial-counsel claim or a trial-error claim

19-5 at 2898). But it concluded that in either casgudicatabarred both claims because the issugs

could have been raised on direct appeal, but weresaetid at 2899).

Lang then appealed the denial of his postaciiom petition to the Ohio court of appeals
raising both the ineffective-assistance and trial-error clase@soc. 20-1 at 2953-54). The Ohio
court of appeals addressed only the ieetif’e-assistance-of-trial-counsel clage€d. at 3087-88),

affirming the trial court’s application aks judicatato that claim. The court noted that the Ohi
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Commission on Racial Fairness report Lang otfare support of his postconviction claim wag
published in 1999, “well before [Lang’s] . . . trial, and [that Lang] pointfedio part of the report

that would have made a difference in his cagk).( The Ohio court of aggals’ decision is the last-

explained state-court judgment regarding procedural default of the jury-composition claim, gnd is

therefore the focus of this Courtsview for procedural defauliSee Ylst v. Nunnemaké&01 U.S.
797, 805 (1991)Combs v. Coyle205 F.3d 269, 275 (6th Cir. 2000).

Under Ohio lawres judicataprecludes postconviction relief tany defense or any claimed
lack of due process that wassed or could have been raised by the defendant atwiath resulted
in that judgment or convictiony on an appedirom that judgment,State v. Colg2 Ohio St. 3d 112,
113 (1982) (emphasis in original), unless the petition presents extra-record evidence to suf
postconviction-review clainsee, e.g.State v. Smithl7 Ohio St3d 98, 101 n.1 (1985%tate v.
Perry, 10 Ohio St. 2d 175, 179 (1967) (concluding thakeifendant “had no means of asserting th
constitutional claim there asserted until his discpyaiter the judgment ofmviction, of the factual
basis for asserting that claim,” then the claim “wasomet that could have been raised . . . before t
judgment of conviction, and hence could not reasonably be said to have been . . . waived”).

However, extra-record evidence will not overcomea#sgudicatabar when “the allegations
outside the record upon which [a petitioner] relippear so contrived, when measured against t
overwhelming evidence in the record . . . as to constita credible evidence . . . justify[ing] the tria
court’s application of the principles mds judicatd despite the extra-record evidendgole, 2 Ohio
St. 3d at 114. Ohio courts have limited this “rewidence” exception to extra-record evidence th
“demonstrate[s] that the petitioner could not have appealed the constitutional claim based

information in the original record.'State v. Lawsqrl03 Ohio App. 3d 307, 315 (Ct. App. 1995)
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The extra-record evidence must be “competentyaglieand material,” and meet a “threshold standa
of cogency; otherwise it would heo easy to defeat the holding Bérry by simply attaching as
exhibits evidence which is only marginally sificeint and does not advance the petitioner’s clai
beyond mere hypothesis and a desire for further discotetyl.”(internal quotation marks and
citation omitted).

If res judicataapplies to a claim, it serves as an adequate and independent state ground
review of the claim by a habeas cou8ee, e.gDurr v. Mitchel| 487 F.3d 423, 432 (6th Cir. 2007);
Buell v. Mitchel) 274 F.3d 337, 349 (6th Cir. 2008eymour v. Walkep24 F.3d 542, 555 (6th Cir.
2000). But, “an incorrect application of a stege judicatarule does not constitute reliance on a
adequate and independent state groulddgenstahl v. Mitchelb68 F.3d 307, 341 (6th Cir. 2012)
(citing Durr, 487 F.3d at 434-35, aRtichey v. Bradshawi98 F.3d 344, 359 (6th Cir. 2007) (noting
the Sixth Circuit has “declined to observe Ohipfscedural bar and insté$has] proceeded to the
merits of an ineffective-assistance claim wienhave concluded that Ohio improperly invoked it

res judicatarule”)).

Lang argues that his jury-composition clainm@t procedurally defaulted because the Ohio

postconviction court improperly applied thes judicatarule to the claim. He points tdill v.
Mitchell, 400 F.3d 308 (6th Cir. 2005), for the proposition that “[ulnder Ohio law, a petitio
properly presents a claim in postconviction when the claim relies on eviderre@sthe record”

(Doc. 33 at 134).

4

For example, Ohio courts have found the followextra-record evidence sufficient to overcome th
res judicatabar: evidence withheld by the state; a post-#ifidavit by a witness stating that his trial
testimony was false; and a DNA finding in a casadtto conviction before the trial use of DNA
evidence.State v. Jone2002-0Ohio-6914, at 119 n.2 (Ct. App.).
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But it is clear inHill and related cases that a habeas court cannot circumvent sio’s
judicata doctrine and reach the merits of any claim dismisseresrudicatagrounds because a
petitioner presentesomesupporting, extra-record evidence on postconviction review. Rathef, a
habeas court may disregard the procedural bar only where the extra-record evidence is conipetel
relevant, and material. IHill, a capital habeas case, the petitioner presented an affidavit of an
addiction specialist who testified during the mitiga phase of petitioner'sial. The addiction
specialist stated that trial counsel contacted him aftér the guilt phase of the trial; he did not meegt
the petitioner until the morning he testified; and] ha earlier evaluated the petitioner, he could haye
testified about the petitioner’s specific addictions, not simply addiction in get&lgl400 F.3d at
314.

This Court has thoroughly examined the extra-record evidence Lang submitted with his
postconviction petition in support of his jury-compamitclaim. For the reasons explained more fully
below, this Court finds that thextra-record evidence would not have materially changed the jury-
composition claim that Lang could have presented on direct appeal without the evidence. Becaus
the Ohio courts properly applie@s judicatato the jury-composition claim, it is procedurally
defaulted. See Wogenstah$68 F.3d at 342.

Lang further argues that his postconviction egwicounsel’s ineffective assistance shoulp
excuse procedural default of the jury-composition claim, asserting counsel failed “to fully [and
exhaustively develop the factual predicate, includeiittal of facts that were only to be created by
the court of appeals” (Doc. 33 at 135). He citeM#otinez v. Ryan132 S. Ct. 1309 (2012

which, as explained above, the Supreme Court held that the “[ijnadequate assistance of coynsel

=)

initial-review collateral proceedings may establishsedior a prisoner’s procedural default of a clain
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of ineffective assistance at trial.1d. at 1315. Martinez applies only to claims of ineffective
assistance of trial counsebee Hodges v. Colsor27 F.3d 517, 531 (6th Cir. 2013) (“The Court i
Martinezpurported to craft a narrow exceptior@olemar{v. Thompsoyb01 U.S. 722 (1991))]. We
will assume that the Supreme Court meant exactly what it wrote.”).

Finally, Lang claims that the procedural posture of this case makes procedural dé
“inappropriate.” He contends that becausélld his postconviction petition before completion o
his direct appeal, the postconvasticourt “suggest[ed] that the petitioner brought this claim too so
not too late” (Doc. 33 at 135). There is no authdotythis argument. Lang procedurally defaulte
his jury-composition claim.

Merits Analysis

The Sixth Amendment commands that “[ijn@aliminal prosecutions, the accused shall enjqg

the right to a speedy and publi@atr by an impartial jury” U.SCONST. amend. VI. The Sixth

Amendment “reflect[s] a profound judgment abowd thay in which law should be enforced andl

justice administered. . .. Providing an accused wehitiht to be tried by a [y of his peers g[ives]
him an inestimable safeguard against the cooupterzealous prosecutor and against the complia
biased, or eccentric judgeDuncan v. Louisiana391 U.S. 145, 155-56 (1968). Indeed, the right
a trial by an impartial jury “lies dhe very heart of due proces&iith v. Phillips455 U.S. 209, 224
(1982). Due process requires “a jury capablevaifithg to decide the cassolely on the evidence
before it, and a trial judge ever watchful to prayaejudicial occurrences and to determine the effe

of such occurrences when they happeud.”at 217.
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Juror Bias
The Ohio Supreme Court addressed on direct appeal Lang’s second ground for
predicated on juror bias. It first provided the following summary of the relevant facts:

In proposition of law I, Lang gues that he was denied & taial because one of the
jurors was related to Marnell Cheek, one of the victims.

Before she was seated as a juror, [Juror 88&d to disclose that her stepfather was
Cheek’s brother. [Juror 386] failed to nten this relationship on either her juror
guestionnaire or her pretrial-publicity gueshaire. When asked to disclose her
“personal knowledge” about the shooting deaths, [Juror 386] wrote, “Well the
newspaper stated that both of them wéia sxecution style in the back of the heads
over drugs.” When asked to disclose what she had “heard, read, discussed or seen”
concerning the shootings “from any source including * * * friends, neighbors,
relatives, co-workers or family,” [Juror 386] wrote, “None.”

[Juror 386] also failed to disclose helatenship to Cheek during voir dire. [Juror
386] indicated that she learned aboutgheotings from reading the newspaper but
provided no further information about her relationship to Cheek during the
guestioning.

Following the testimony of the state’s fitgto witnesses, the prosecutor notified the
court that Cheek’s father had informednhthat “[Juror 386]'s mother is married to
Marnell’s brother.” The trial court statélaat he would address the matter during the
“very next break.”

After the testimony of two more witnesséise trial court, the prosecutor, and the
defense counsel questioned [Juror 386] abeutelationship to Cheek. [Juror 386]
acknowledged, “My mom is married to [Chégkorother” and that she had failed to
previously disclose that information. [JuB86] also stated that she knew two of the
spectators in the courtroom who were reldteher mother through marriage. [Juror

386] stated that she had met Cheek and had attended her funeral. However, [Juror
386] said that she had not talked to her mother, other relatives, or anybody else about
the case. Despite her relationship to Ghéduror 386] stated that she could remain

fair. Finally, [Juror 386] stad that she had not talked to any of the other jurors about
her relationship to Cheek.

Following questioning, the prosecution move@xcuse [Juror 386], and the defense
agreed. The trial court excused [Juror 38&] instructed her not to talk with any of

the jurors about the case or why she was excused from the jury. Before leaving the
courtroom, [Juror 386] reiterated that she had not previously talked to other jurors
about this matter.
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Lang 129 Ohio St. 3d at 520-21 (paragraph numbers omitted).

tainted the rest of the jury. It ruled:

Id. at 521 (paragraph numbers omitted).

‘indifferent’ jurors.” Irvinv. Dowd 366 U.S. 717, 722 (1961) (quotilmye Murchison349 U.S. 133

(1955)). An impartial jury is one in which every juror is “capable and willing to decide the c

Before the trial continued, the trial courtarmed the jurors that [Juror 386] had been
excused because “she may have had a relegiationship with either a withess or a
party or somebody that was involved in the case.” The trial court then asked the jurors
as a group whether any of them had hayl discussions with [Juror 386] about this
matter, and they indicated that they had not. The trial then resumed.

The Ohio Supreme Court first addressed Lanlgsn that Juror 386’s presence on the pan

First, Lang argues that the presence ofdd886] on the jury, even for a short period

of time, deprived him of an unbiased jury. Yet “due process does not require a new
trial every time a juror has been placea ipotentially compromising situation. * * *

Due process means a jury capable and wittirdecide the case solely on the evidence
before it, and a trial judge ever watchful to prevent prejudicial occurrences and to
determine the effect of such occurrencesmtiney happen. Such determinations may
properly be made at a hearing like that orderddammef v. United State§1954),

347 U.S 227, 74 S.Ct. 450, 98 L.Ed. 654] * * Stith v. Phillipg1982), 455 U.S.

209, 217, 102 S.Ct. 940, 71 L.Ed.2d 88p also Remméwhen integrity of jury
proceedings is in question, court “should determine the circumstances, the impact
thereof upon the juror, and whether or not it was prejudicial, in a hearing with all
interested parties permitted to particgdat Moreover, “a court will not reverse a
judgment based upon juror misconduct unj@ggudice to the complaining party is
shown.” State v. Keitl{1997), 79 Ohio St. 3d 514, 526, 684 N.E.2d 47.

Nothing in the record supports Lang’s claimat the jury was tainted by the presence

of [Juror 386]. Before being excused, @u886] assured the court that she had not
talked to any of the other jurors about redationship to Cheek. The other jurors also
indicated during group questioning that they had had no conversations with [Juror
386] about this matter. Thus, Lang’s betem is speculative and unsupported by the
evidence.

Right to an Impatrtial Jury

The Sixth Amendment “guarantees to the criminally accused a fair trial by a panel of imp4g
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solely on the evidence before [the jurorMcDonough Power Equip., Inc. v. Greenwpd@4 U.S.
548, 554 (1984). However, the Constitution “doeseqtire a new trial every time a juror has bee
placed in a potentially compromising situationSmith v. Phillips 455 U.S. 209, 217 (1982).
“Qualified jurors need not . . . be totallgnorant of the facts and issues involvedMurphy v.
Florida, 421 U.S. 794, 799-800 (1975). The Supreme Court has explained:

To hold that the mere existence of angqunceived notion as to the guilt or innocence

of the accused, without more, is sufficientebut the presumption of a prospective

juror’s impartiality would be to establish anpossible standard. It is sufficient if the

juror can lay aside his impression or opinion and render a verdict based on the

evidence presented in court.

Irvin, 366 U.S. at 723. Moreover, in addition to [DEA’s statutory presumption that state-cour
factual findings are correct, the Court has empealithat habeas courts must give “specii
deference” to a trial court determination of juror credibili§ee, e.gDarden v. Wainwright477
U.S. 168, 176—78 (1986Ratton v. Yound67 U.S. 1025, 1038 (1984).

McDonough Power Equip. v. Greenwood. Lang argues that the Ohio Supreme Court
analysis of his juror-bias claioontravened or unreasonably apphdécDonough Power Equip., Inc.
v. Greenwoo464 U.S. 548 (1984) (plurality opinion), which governs claims that a juror delibera
concealed information during voir dir&erka v. Green49 F.3d 1181, 1185 (6th Cir. 1995He
claims that Juror 386 “lied in response to a material voir dire question,” and that her presence

jury “even for a moment” violated Lang’s right to an impatrtial jury, warranting “automatic revers

of his conviction (Doc. 16 at 45-46, 34; Doc. 33 at 47-48).

5

The Ohio court did not mentidicDonoughin its decision. A state court has adjudicated a clai

“on the merits,” and AEDPA deference appliegardless of whether the state court provided little

or no reasoning at all for its de@si “[A] state court need not cite or even be aware of our cag
under 8§ 2254(d)."Harrington v. Richter562 U.S. 86, 131 S. Ct. 770, 784 (2011).
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McDonoughnvolved a products liability claim baden a lawnmower accident. During voir|
dire, plaintiffs’ counsel asked prospective jurasa group, whether anyone in the jurors’ immedia
family had sustained “severe” injuries. A three-week trial resulted in a defense verdict.
thereafter, plaintiffs discovered a juror failed tediose during voir dire that the juror’s son suffere
a broken leg when a tire exploded. Plaintiffs moved for a new trial, in part because the cou
denied their motion to approach the jury (a motion not specifically based on the juror’s failu

respond to questioning about family member injuries). The district court denied the motion for g

trial, finding the trial had been fair in all respeciBhe Tenth Circuit reversed the district court’s

judgment and ordered a new trial, holding the jurtailsire to respond to questioning about a famil
member’s injuries prejudiced the plaintiffs’ right to a peremptory challenge. The Supreme (
reversed, holding that the plaiifi$i were “not entitled to a new trial unless the juror’s failure f
disclose denied [them] their right to an impartial jurfftDonough 464 U.S. at 549.
McDonoughthus recognized that a litigant “is entitled to a fair trial but not a perfect one,
there are no perfect trialsld. at 553 (internal quotation marks asithtions omitted). Harmless error
rules, the Court explained, embody the principle “that courts should exercise judgment in prefg
to the automatic reversal for ‘error’ and ignore ertbeg do not affect the essential fairness of th
trial.” 1d. The Court also observed thatimdire is designed “to protect [the right to an impartial jury
by exposing possible biases, both known and unknown, on the part of potential jlotoas.554.
But on balance, the Court concluded the “important end of finality” would be ill served if it were *
invalidate the result of a three-week trial besmof a juror’'s mistaken, though honest, response
a question, [as that would] insist on somethingeaas perfection than our judicial system can b

expected to give.”ld. at 555. “[T]o obtain a new triah such a situation, a party must first
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demonstrate that a juror failed to answer honestly a material question on voir dire, and then furthe
show that a correct response would have pravadealid basis for a challenge for caudel.”at 556.
“The motives for concealing information may vary,” the Court explained, “but only those reasong that
affect a juror’s impartiality can truly be said to affect the fairness of a triidl.”

The Sixth Circuit has interpreted the rule announcédaBonoughto apply only in cases
where the juror’s failure to disclose infortiman was deliberate, not merely a mistakKerka 49 F.3d
at 1185;see also Dennis v. MitcheB54 F.3d 511, 520 (6th Cir. 2003). In cases where a juror’s
failure to respond to voir dire questioning is tiesult of an honest mistake, the pre-existing rule
applies, requiring proof of actual juror biasiorexceptional circumstances, implied biZerka 49
F.3d at 1186 n.7. This view is supportedlbgtice Blackmun’s concurring opinionMtDonough
joined by Justices Stevens and O’Connor, in which he noted:

[Iln most cases, the honesty or dishonexty juror's response is the best initial

indicator of whether the juror in fact wampartial. . . . | understand the Court’s

holding not to foreclose the normal venue of relief available to a party . . . .

[R]egardless of whether a juror’'s answehanest or dishonest, it remains within a

trial court’s option, in determining whether a jury was biased, to order a post-trial

hearing at which the movant has the opportunity to demonstrate actual bias or, in

exceptional circumstances, that the facts are such that bias is to be inferred.
McDonough 464 U.S. at 556-57 (Blackmun, J., concurring).

Lang argues that he is entitled to relief undeDonough.First, Lang claims Juror 386 “lied”
about her relationship to Cheek ohgy voir dire by not answering the questions posed to her “fully,
fairly or truthfully,” and that “her dishongstwas neither a result of a misunderstanding nor|a
technical falsehood.” Second, Lang claims thatiror 386 had been honest, Juror 386 would haye

been challenged for cause (Doc. 33 at 47-48). But the Ohio Supreme Court made no finding o

deliberate concealment; it determined only that Juror 386 “failed to disclose” the inforntaien.
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Lang 129 Ohio St. 3d at 520. And Laaffers no evidence of the juror’s deliberate dishonesty oth
than conclusory assertions.

Moreover, the record does not establish that Juror 386 intentionally withheld informs
about her relationship to Cheek. As noted by@he court, many questions posed to the juro
through questionnaires and voir dire focused erdpth and source of the jurors’ knowledge abo
the victims’ deaths and the criminal case arising from their desgbs €.g.Doc. 22-1 at 142-48).
The jurors also were asked if they had any relaktignt® the judge, witnesses, or counsel in the ca
(see, e.qgid. at 26, 54, 56-57, 59). This Court reviewegl\thir dire proceedings and questionnaires
but found no question specifically asgijurors if they were related to either Burditte or Chee
However, the trial court did ask if any of the @atial jurors or “someone [who] is very close td
[them]” had any involvement in the criminal fiee system, including as a victim or offendel: at
63—64). However, as explained below, based oor B86’s responses to the trial court’s questior
after the parties learned of Juror 386’s relatiomshiCheek, Juror 386 apparently did not consid
Cheek someone “very close” to her. Thus, Lhag not demonstratedathJuror 386 deliberately
concealed information, alddcDonoughdoes not apply to this case.

Doctrine of Implied Bias. Lang argues in the alternative that because Juror 386 conce
her personal relationship with one of the victims, her bias and the resulting prejudice shou
“presumed” (Doc. 16 at 46). Lang points to Justice O’Connor’s concurring opini®miith v.
Phillips, 455 U.S. 209, 222 (1982), aByer v. Calderon151 F.3d 970, 984-85 (9th Cir. 1998), a
authority for such a presumption (Doc. 16 atB6¢. 33 at 47-48). This Court interprets Lang’
presumed-prejudice argument as based on the doatimplied bias, the traditional avenue for relief

in juror-bias cases befoMcDonough

66

er

tion

S

S

hled

Id be

UJ

\"2J




Implied bias is found only in “certaiextreme’ or ‘exceptional’ casesJohnson v. Luoma
425 F.3d 318, 326 (6th Cir. 2005) (quotldgited States v. Frost25 F.3d 346, 379 (6th Cir. 1997)).
A finding of implied bias is appropriate “only ‘wheethe relationship between a prospective juror and
some aspect of the litigation is such that highly unlikely that the average person could remain
impartial in his deliberations under the circumstancdsl.”{quotingPerson v. Miller 854 F.2d 656,
664 (4th Cir. 1988)).

However, the implied-bias doctrine is not supported by clearly established Supreme Court
precedent. Irsmith the defendant discovered after hislttiet, while the trial was pending, the

prosecutors handling his case had learned (but soloded) that a juror applied for a job in the

\1-4

prosecutor’s office.Smith 455 U.S. at 212—-24. The Court haklther the juror’'s conduct nor the
prosecutor’s failure to disclose the juror’s mplication denied the defendant due procédsat
220-21. It refused to impute bias to the juror, explaining:

due process does not require a new trial every time a juror has been placed in a
potentially compromising situation. Were that the rule, few trials would be
constitutionally acceptable. The safeguardamir impartiality, such as voir dire and
protective instructions from the trial judge, are not infallible; it is virtually impossible

to shield jurors from every contact or influence that might theoretically affect their
vote. Due process means a jury capabtewilling to decide the case solely on the
evidence before it, and a trial judge ewatchful to prevent prejudicial occurrences

and to determine the effect of sudtcurrences when they happen. Such
determinations may properly be made at a hearing like that ordelRsdrnimerand

held in this case.

Id. at 217.
Further, the Sixth Circuit repeatedly has expressed doubt over the continued viability gf the
implied-bias doctrine sinc8mith See Johnsq@25 F.3d at 326 (“Courts that have reviewed the

Smithdecision, including this circuit, have suggesteat the majority’s treatment of the issue of
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implied juror bias calls into questionetitontinued vitality of the doctrine.”§ee alsolreesh v.
Bagley 612 F.3d 424, 437 (6th Cir. 2010) (same).

Moreover, even if the implied-bias doctrinererelearly established federal law, Lang has n

Dt

demonstrated the doctrine applies here. When the trial court questioned Juror 386 abgut he

relationship to Cheek, she immatly admitted her stepfather was Cheek’s brother (Doc. 22-2
940). She explained to the court that she lived hattgrandparents in Ohio, not with her mother an
stepfather in Florida, and does not ‘lhgsalk to her [mother] that much’id. at 941); “[i]t had been
awhile” since she had seen Chadkdt 942); while she attended Chedkiseral with her stepfather,
she denied knowing anything about her death or thes o#iser than what she read in the newspap
(id. at 943-46); and she did not talk to anyone in her family about theidase944). She assured
the court that her relationship to Cheek did ‘featuse [her] any personptoblem” or prevent her
from being impartialifl. at 943).

Juror 386's relationship to Cheek is not the tgpelose relationship that permits applicatior
of the implied-bias doctrineSee United States v. We014 WL 5002080, at *4 (6th Cir. 2014)
(unpublished) (“Even assuming implied bias 8l & basis for finding juror disqualification (a
guestion we do not answer), the relationship at issties case (where the juror’s sister’s husband
brother had been married to the victim’s daughgenpt sufficiently close to warrant the doctrine’s
application.”);Hedlund 750 F.3d at 808 n.11 (9th Cir. 2014) (finding that even if implied bi
doctrine were clearly established federal law, doetwould not apply where one of the victims ha
been married to a cousin of the juror’s stepfather).

Reasonableness of State Court Decisioithe Ohio Supreme Court’s decision is consiste

with McDonoughandSmith. The Supreme Court daéd the key inquiry iMcDonoughas whether
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“the juror’s failure to disclose denied [the plaintiffs] their right to an impartial julg.’at 549;see

also id at 556 (Blackmun, J., concurring) (“I agree vitie Court that the proper inquiry in this casg

is whether the defendant had the béarmgfan impartial trier of fact.”)Zerka 49 F.3d at 1187 (“The

pertinent issue [iMcDonough is whether a party received a faial by an impartial jury, keeping

in mind that ‘[a litigant] is entitled to a fair trial bnot a perfect one, for there are no perfect trials.”

(quotingMcDonough 464 U.S. at 553)McDonoughis based in harmless-error principles Sinith

the Court stressed due process principles, findingrieedural safeguards of an evidentiary hearir

sufficient to protect a defendant’s right to an impatrtial juBynith 455 U.S. at 217.

The Ohio court could reasonably conclude thabr 386’s brief presence on the jury did ng

affect the fundamental fairness of Lang’s trial byyeg him the right to an impartial jury. Juror
386’s relationship to Cheek was brought to tied tourt’s attention on July 12, 2007, only hour intg
the trial and long before the start of jury deldterns (Doc. 22-2 at 864)The trial court found “no

risk” that Juror 386 would talk to other jurorsqgurto the first break on July 12, when Juror 386 ws

guestioned about her relationship to Cheekat 866). Juror 386 readily confirmed her relationship

to Cheek and admitted to attending Chisdlneral with her stepfatheid( at 940, 943-44). She

denied saying anything to the otljerors about the relationshifl( at 944-45). The trial court then

granted the parties’ joint motion to exclude Juror 3864t 948, 950), and questioned, as a group,

the remaining jurors about whether Juror 386 had spoken to them about her relationship to ¢
The remaining jurors were silend(at 953). Trial counsel did nobject to trial resuming or move

for a new trial on the ground of juror bias at any time.

Reasonableness of Ohio Court Determination of Factd.ang also argues that the statef

court decision resolving this sub-claim violate32®4(d)(2), because “the state courts had no ba
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for making the credibility determination thattie foundation for full and proper state court reviey
of this issue” (Doc. 33 at 50). This argument latieit. Lang first asserts that “[tjhe presumptiof
of correctness does not apply because [the question of] juror bias is ‘essentially one of
credibility,”citing Patton v. Yount467 U.S. 1025, 1038 (1984) (Doc.&3%0). True, the Supreme
Court there observed that the determination ifrjbias is “essentially one of credibilityPatton
467 U.S. at 1038. But it contindie“As we have said on numerous occasions, the trial couft’s
resolution of such questions is entitled, even on dageal, to ‘special deference.’. .. The respert
paid such findings in a habeas proceeding certainly should be nddess.”
Lang next contends that “[t]he state coudsld not make a credibility determination because
no evidence was taken about the impact of J886ron the remaining jurors” (Doc. 33 at 50). But
as discussed below, the Ohio Supreme Court reasonably determined that the trial court condpctec
hearing that comported with due process, a hearingpich “[t]he other jurors . . indicated . . . that
they had had no conversations with [Juror 386] about this mattany 129 Ohio St. 3d at 521.
Accordingly, in rejecting this claim, th®hio Supreme Court did not contravene or
unreasonably apply clearly established Suprem#tCprecedent, nor did it make an unreasonable

determination of fact. Lang'’s juror-bias claim fails.

—~+

Timeliness of Juror's Removal. Lang further claims that the trial court erred by ng
removing Juror 386 as soon as it learned of Juror 386’s relationship to Cheek. The Ohio Suprem
Court addressed this argument:

Second, Lang argues that the trial court elgefailing to excuse [Juror 386] from the

jury immediately after being informed ofeljuror’s relationship to the victim. Lang

contends that the continued presenddufor 386] during the testimony of two more
witnesses tainted the jury.
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Defense counsel requested that the trial calkto [Juror 386] before other withesses
testified, to eliminate any risk that the juror’s presence might taint the jury. The trial
court replied, “There is no risk at this poiht * We will do it at the very next break.

We will do it before this juror has any oppanity to go down and talk to the jury. We
won't let the juror leave the courtroom before she has a chance to go down and talk
to them.” The trial court then questioned [Juror 386] at the next break, and the juror
was excused before she had had an opportiarigyk with the other jurors. Thus, this
claim lacks merit.

Lang 129 Ohio St. 3d at 521 (paragraph numbers omitted).

Lang does not explain why the trial coudecision violates § 2254(d)(1) or (d)(Bee, e.q.
United States v. Crosgrové37 F.3d 646, 663 (6th Cir. 2011) (“Because there is no developed
argumentation in these claims, the panel declinasitiess [the defendant’s] general assertions |of

misconduct in witness questioning arholsing statements.”). Moreover, as discussed below, the Ohio

o

Supreme Court reasonably decided that the toiaitts actions with regard to Juror 386 comporte
with due process. This sub-claim fails.

Failure to Conduct aRemmer Hearing. Lang also asserts that the trial court should haye
conducted a proper hearing regarding Juror 386, following the standards set Rethriter The
Ohio Supreme Court denied this claim, reasoning,

Finally, Lang argues that the trial court failed to conduct a hearing into the juror’'s
misconduct and its possible effect on the other jurors as requiksehbmer347 U.S.

227, 74 S. Ct. 450, 98 L.Ed. 654, agtate v. Phillipg1995), 74 Ohio St. 3d 72,
88-89, 656 N=.2d 643. Remmerset forth the procedures that a trial court should
follow for inquiring into possible jury mconduct: “The trial court should not decide
and take final action ex parte * * * buisuld determine the circumstances, the impact
thereof upon the juror, and whether or not it was prejudicial, in a hearing with all
interested parties permitted to participatRe&mmenat 229-230, 74 S. Ct. 450, 98
L.Ed. 654.

The trial court conductedRemmehearing in the presence of the prosecutor, defense
counsel, and the accused. The trial court and both counsel questioned [Juror 386].
During questioning, [Juror 386] discussedfedationship to Cheek, admitted that she

had failed to disclose this information teetbourt, and assured the court that she had
not discussed this matter with any of tiker jurors. Thereafter, the trial court
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guestioned the other jurors as a group @tdined their assurance that they had not
discussed this matter with [Juror 386]. Neither the state nor the defense counsel
objected to the questioning or requestd additional inquiry. Under these
circumstances, we hold that no further inquiry was required.

Nevertheless, Lang argues that the traalrt was obligated to individually question
each of the jurors to ensure that [JUuB86] had not spoken to them about Cheek. The
trial court asked the jurors as a group:tHere any member dtie jury -- | will take
your silence if none did -- but is there anymter of the jury that she did discuss this
with at all?” The trial court then stated, “I take it by your silence that she did not.”

No case authority support’sif] Lang’s position. “The scope of voir dire is generally
within the trial court’'s discretion, including voir dire conducted during trial to
investigate jurors’ reaction to outside udhces.” The trial court’s questioning and

the jurors’ negative response obviated the need for individual questioning. Moreover,
neither the state nor the defense requested that the trial counsel individually question
the jurors following this response. Thus thal court did not abuse its discretion by
stopping there. . . .

However, Lang contends that the trial d@inould have individuly questioned [Juror

387], because the judge noted that [Juror 886][Juror 387] were seated next to each
other and had been friendly. But [Juror 388$ured the court that she had not talked

to [Juror 387] about Cheek. [Juror 387&dence during group questioning indicated
that she had not talked to [Juror 386] aldwrtrelationship to any parties involved in

the case. The trial court was permitted tg om [Juror 387’s] silence in determining

that juror’s impartiality. Trial counsel’sifare to ask [Juror 387] any questions about
possible conversations with [Juror 386] also indicated that the defense was satisfied
with [Juror 387’s] response. Thus, theltoaurt did not abuse its discretion by failing

to interrogate [Juror 387]individually.

Lang 129 Ohio St. 3d at 521-23 (paragraph numbers and internal citations omitted).

“[T]rial judges are afforded considerable discretion in determining the amount of inq

necessary, if any, in response to allegations of jury miscondiieitéd States v. Loga250 F.3d
350, 378 (6th Cir. 2005uperseded by rule on other groundsesognized in McAuliffe v. United
States 514 F. App’x 542, 549 (6th Cir. 2013), because “the trial judge is in the best positio
determine the nature and extent of the alleged jury miscondUciiféd States v. Griffithl7 F.3d

865, 880 (1994) (quotingnited States v. Shackelford77 F.2d 1141, 1145 (6th Cir. 1985)).
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In Remmer a criminal tax evasion case, the Cooioserved that “[t]he integrity of jury
proceedings must not be jeopaet by unauthorized invasionsRemmer347 U.S. at 229. Thus,
once a jury in a criminal case is empanelediy“arivate communication, contact, or tamperin
directly or indirectly, with a juror during a trial about the matter pending before the jury is,
obvious reasons, deemed presumptively prejudicidl.”While the presumption is not conclusive
the Court irRemmeheld that the government bears the bufeshowing the contact with the juror
was harmless to the defendalit. When informed of any impropeommunication with a juror, the
trial court “should determine the circumstancesiripgact thereof upon the juror, and whether or ng
it was prejudicial, in a hearing with all interested parties permitted to particiddteat 229-30.

Lang contends that the Ohio court unreasonably apRléedmenby shifting the burden to
Lang to prove prejudice when Juror 386’s condud Ypaesumptively prejudicial” (Doc. 33 at 49).
Lang is mistaken. The Supreme Court modifiedReenmerule in Smith v. Phillips placing the
burden on the defendant to show actual prejudice from juror miscon8outh 455 U.S. at 215
(“This Court has long held that the remedy for altexyes of juror partiality is a hearing in which the
defendant has the opportunity to prove actual biag§&e also Sheppard v. Baglé$7 F.3d 338,
348-49 (6th Cir. 2011) (Batchelder, J., concurrin®efhmervas abrogated in part by the Suprem
Court inSmith v. Phillipswhich held that the defendant has thurden to show that there has bee
actual prejudice.”) (emphasis in origat). The Court explained iBmith “due process does not
require a new trial every time a juror has beeat@dl in a potentially compromising situation. Wer
that the rule, few trials would be constitutionally acckjeta. . . [I]t is virtually impossible to shield

jurors from every contact or influence tmaight theoretically affect their vote 3mith 455 U.S. at
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217. The Court also noted thaatst-court findings are presumptively correct in habeas actldns.
at 218.

Lang also argues that the Ohio Supreme Court improperly agpéetnerby failing to
guestion Juror 386 more extensively, or to question each juror individually to determine bias
16 at 48; Doc. 33 at 48—49). i§lCourt disagrees. The Ohio Supreme Court compliedRégthmer
andSmithwhen it decided that the trial courtigquiry into Juror 386’s potential misconduct and it
effect on the other jurors was sufficient to competth due process. The Ohio court also reasonal
determined the facts supporting its decision.

Jury Composition. Lang, an African-American, claims thr@al court and Stark County failed
to ensure that there were African-Americans onurigin violation of the Due Process and Equq

Protection Clauses of the Fourteenth Amendmedtthe Sixth Amendment’s “fair cross-section

requirement (Doc. 16 at 112). Though this CowmddiLang procedurally defaulted the claim, on its

merits the claim fails.

UJ

Doc.

y

“[T]he selection of a petit jury from a representative cross section of the community is an

essential component of the Sixth Andment right to a jury trial. Taylor v. Louisiana419 U.S. 522,
528 (1975).

In order to establish a prima facie viotatiof the fair-cross-section requirement, the
defendant must show (1) that the groupghtéto be excluded is a “distinctive” group

in the community; (2) that the representatbthis group in venires from which juries

are selected is not fair and reasonable in relation to the number of such persons in the
community; and (3) that this underrepresentats due to systematic exclusion of the
group in the jury-selection process.

6

Lang requests discovery, an evidentiary hearingdantbvaeview on this, and several of his other

claims. Because the claims fail on other groussiexplained in this Memorandum Opinion and

Order, this Court denies this and all other such requests made in Lang’s Petition as moot.
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Durenv. Missouri439 U.S. 357, 364 (1979). However, a defamtimust show more than that their
particular panel was unrepresentatiewrenrequires [this Court] to locdt the ‘venires’ from which
‘juries’ are selected, . . . andhias long been the case that deferslarg not entitled to a jury of any
particular composition -- only to a panel from which distinctive groups were not ‘systematic
excluded.” United States v. Alleri60 F.3d 1096, 1103 (6th Cir. 1998) (quofiraylor, 419 U.S.
at 538).

Lang alleges the following facts to support this claim:

(1) there were no African-Americans on his jury;

(2) after challenges for cause, only fédrican-Americans remained out of “around”
140 prospective jurors;

(3) the prosecutor “promptly” used a peremptory challenge to remove Juror 405, to
which defense counsel objected and statedt’tladl that is left from the initial jury
pool of 140 some odd jurors”;

(4) Stark County relies on voter registratioritesbasis for gathering potential jurors;

(5) although African-Americans make up pércent of Stark County’s population,
“very few” African-Americans were included in Lang’s petit venire.

(Doc. 16 at 112). The only evidence Lang offersupport these allegations or to demonstrate rac
disparity is the Ohio Commission on Racial Rass’s 1999 report. The 1999 report is insufficier
evidence to meet thBuren test or otherwise edilish that the racial composition of Lang’s jury,
violated his constitutional rights. In relevaart, the 1999 report merely notes various commer
made at Commission public hearings and lists recommendations for improving min
representation in jury pools, like the use of “drisdéicense records|[ or] ate identification records”

as additional sources for potential jurors (Doc. 16 at 112—-13). Lang does not cite to portions

1999 report showing “systemic exclusion” 8tark County, Ohio. Indeed, the 1999 repo
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recommends further research to “determine atelyréhe pattern of minority under-representatio

in juries in Ohio state courtsid. at 113).

Fifth, Eighth, Ninth, Tenth, and Fifteenth Grounds for Relief

Trial Court Error

Lang claims the trial court committed numerous errors, including:

1.

2.

5.

(Seeboc. 16 at 70, 82, 84, 86—88, 95-98, and 108hg claims each of these errors (or all the erro

Admitting unreliable scientific evidence (fifth ground for relief);

Denying access to grand jury transcripts (eighth ground for relief);

Admitting prior consistent statements (ninth ground for relief);

Admitting prejudicial evidence (tenth ground for relief), including

a.

b.

h.

Walker’s testimony that Lang wore red clothing;

Dittmore’s testimony that he was part of the police gang unit;
Testimony regarding Lang’s nickname, “Tech”;

Dittmore’s testimony about drug dealing;

Walker's testimony that Lang vomited after the murders;
Lang’s recorded statement to the police;

Walker’s testimony that he only learned later what kind of gun Lang
had; and

Testimony about unreliable DNA evidence; and

Trivializing mitigating evidence (fifteenth ground for relief).

together) violated his constitutional rights.
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Procedural Posture

The Ohio Supreme Court addressed on the n@atss 2, 4.a and 4.f, and 5, as enumeratg
above. Lang preserved these claims for federal habeas r&&e@i.angl29 Ohio St. 3d at 518-20,
529-30, 531-32, 554-55.

However, Lang procedurally defaulted the remaining trial-error claee®pc. 23 at 69-70,
72, and 84). The Ohio Supreme Court found Lang waived these claims because his trial ¢

failed to object to the evidence at trifee Langl129 Ohio St. 3d at 523, 528, 530-31, 532. Failu

bd

DUNS

€

to adhere to Ohio’s well-established “contemporaneous objection rule” is an independent anc

adequate state ground that bars federal habeas revemye.gKeith v. Mitchel] 455 F.3d 662, 673
(6th Cir. 2006).The procedural bar remains even if theestgtpellate court affirmed the trial court’s
ruling on plain-error reviewSee, e.gLundgren v. MitcheJ440 F.3d 754, 765 (6th Cir. 2006) (“[A]

state court’s plain error analysis does not save a petitioner from procedural deSeyitilour v.

Walker, 224 F.3d 542, 557 (6th Cir. 2000) (“[P]lain errovieav does not constitute a waiver of state

procedural default rules|.]”).

Lang responds that because he received ineféeatisistance of trial counsel, this Court mu

excuse the procedural defaults (Doc. 33 at 87888100, 105). Even considered on their merits, this

Court finds the trial court either did not eraidmitting certain evidence, or committed only harmles
error. Therefore, Lang cannot show trial counsel’s failure to object to the evidence prejudiced
Merits Analysis
“[Flederal habeas corpus relief does not lie for errors of state laawfs v. Jeffer497 U.S.

764, 780 (1990). The Supreme Court declardfistelle v. McGuire502 U.S. 62 (1991):
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Today, we reemphasize that it is not the province of a federal habeas court to
reexamine state-court determinations on state-law questions. In conducting habeas
review, a federal court is limited to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.

Id. at 67—68. Generally, “alleged errors in evidentiary rulings by state courts are not cognizaple ir

federal habeas review.Moreland v. Bradshayw699 F.3d 908, 923 (6th Cir. 2012). Evidentiary
rulings made by state courts may “rise to thelle¥eue process violains [if] they ‘offend[] some
principle of justice so rooted in the traditions and conscience of our people as to be rank
fundamental.” Seymour v. WalkeR24 F.3d 542, 552 (6th Cir. 2000) (quotMgntana v. Egelhoff
518 U.S. 37, 43 (1996)).

An erroneous evidentiary ruling is subjechBymless-error review. A habeas petitioner mg
be entitled to relief based on a constitutional eatdrial only if the petitioner “can establish that
[constitutional error] resulted in ‘actual prejudicéBtecht v. Abrahamsgb07 U.S. 619, 637 (1993).
A petitioner suffers actual prejudice when an error has a “substantial and injurious effect or infly
in determining the jury’s verdict.td. at 623. “The proper standard by which to gauge the injurio
impact of the admission of constitutionally infirm esidte is to consider the evidence before the ju
absent the constitutionally infirm evidenc&rumley v. Wingard269 F.3d 629, 646 (6th Cir. 2001).

Admission of DNA Evidence. Lang argues that the expert testimony identifying him as
possible source of DNA found on the murder paawas unreliable and should not have bee
admitted. Even if this claim were preserved for habeas review, it is meritless.

This Court reviews this claimle novo As noted above, the Ohio Supreme Court found th

Lang waived this claim and conducted a plain-erroierg of the issue. The Sixth Circuit has helc

that a state court’s review of a procedurdibrred claim for plain error does not constitute an

“adjudication on the merits” under AEDPA. Because AEDPA deference does not apply to s

78

ed a

Yy

IENCE

us

-

y

N

at

ich a




claim, a federal court reviews the clail@novo See, e.qg.Frazier v. Jenkins/70 F.3d 485, 496 n.5
(6th Cir. 2014) (collecting case®}enge v. Johnsod 74 F.3d 236, 246 (6th Cir. 2007) (“Becaus

Benge could have met his burden un8gicklanddespite not being able to demonstrate plain errg

this analysis did not constitute an ‘adjudicatiortioe merits’ of Benge'’s ineffective-assistance-oft

1%

counsel claim.”);Lundgren 440 F.3d at 765 (“Plain error analysis is more properly viewed ap a

court’s right to overlook procedural defects to preévaanifest injustice, but is not equivalent to 4
review of the merits.”).
The Ohio Supreme Court provided the following factual account:
Michele Foster provided expert tesony about the DNA found on the handgun used
in the killings. She stated that DNA wadet#ed from “at least two individuals” at

three different locations on the handgune phosecutor then questioned Foster about
the comparison of Lang’s and Walker's DNA with the DNA found on the handgun:

Q: Do you have an opinion as to a i@aable degree of scientific certainty
as to whose DNA appears on that handgun?
A: In this particular case, we can ghgat Antonio Walker is not the major

source of DNA that we detected from the swabbing of the pistol.

In this case we, based on our comparison, we can say that Edward
Lang cannot be excluded as a possible minor source to the DNA that
we found on the weapon.

7

The Sixth Circuit generally follows this rule,€efus[ing] to give AEDPA deference to a stats
appellate court review for plain errorVasquez v. Bradshaw45 F. App’x 104, 111 n.1 (6th Cir.
20009) (citingBengeas support for the general ruldut in at least one other case, the Sixth Circu
has “focused on the reasoning actually followedHgystate court and not the standard of revie
applied.”Id. (citingFleming v. Metrish556 F.3d 520 (6th Cir. 2009), for the exception)}le&ming

v. Metrish the Sixth Circuit held that AEDPA defereraggplied to a claim reviewed by a state cour
for plain error and distinguish&kngeon the ground that, iRleming the state appellate court first

determined the merits of the af@d error before holding that it did not effect substantial rights.
Fleming 556 F.3d at 531-32 Bengedoes not demonstrate, as thesdnt suggests, that the state

court’s application of plain-error revieper seinsulated the claim from AEDPA deference.3ee
also Frazier 770 F.3d at 505-06 (Sutton, J., dissentirtdgre, the Ohio Supreme Court reviewed
Lang’s claim only under a plain-error analysis, and the general rule, perrdetingvoreview of
habeas claims reviewed only for plain error in state court, applies.
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When you say not excluded, what do you mean by that?

Well, in this particular case goause we had such low level DNA, we
can't say to a reasonable degree adrstific certainty that this person
is the source.

=0

In this particular case, the chance of finding the major DNA profile
that we found on that pistol is 1 in 3,461,” meaning that “1 of 3,461
people could possibly be includad a potential source of the DNA.”
Lang 129 Ohio St. 3d at 523 (paragraph numbers omitted).
Lang complains that Foster’s opinion was unt#éaand the trial court erred in admitting it,
First, Lang argues that the DNA evidence’s admission violated the Equal Protection Clause pf the
Fourteenth Amendment. He asserts that Ohio evidentiary rules and governing case law allow .

scientific expert to testify in a criminal case in terms of “possibility.” In civil cases, an expert must

express opinions in “probability” terms. By lowsgithe standard of admissibility for expert opinion

)

in criminal cases, he argues, Ohio’s expert-opinion evidentiary rules undermine the reliability of
evidence and infringe on a criminal defendant’s right to a fair trial (Doc. 16 at 71-73).
The Ohio Supreme rejected this claim on plain-error review, reasoning:

Ohio has a split application of Evid. R02. Criminal cases adhere to Bidmbrosio
standard in allowing expert opinion in terms of possibilities to be admitted under Evid.
R. 702. In contrast, Ohio courts require expert opinions in civil cases to rise to the
level of probabilities before being admitted under Evid. R. 702.

The Equal Protection Clause of the Fourteenth Amendment to the United States
Constitution, Section 1, commands that noesdiall “deny to any person within its
jurisdiction the equal protection of theMga.” The Equal Protection Clause does not
prevent all classification, however. It simply forbids laws that treat persons differently
when they are otherwise atikn all relevant respectblordlinger v. Hahr{1992), 505

U.S. 1, 10,112 S.Ct. 2326, 120 L.Ed.2d 1nd’a equal protection argument can be
rejected because criminal defendants antlitigants have vastly different stakes and
concerns and are not similarly situated.
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Lang 129 Ohio St. 3d at 525 (paragraph numbers aednal citations omitted). This Court agree
with the state court’s analysis.

The Equal Protection Clause “is essentiallgli@ction that all persons similarly situated
should be treated alike City of Cleburne v. Cleburne Living Gtd73 U.S. 432, 439 (1985) (citing

Plyler v. Dog 457 U.S. 202, 216 (1982)). Thus, “[t]he threshold element of an equal protection g

is disparate treatment; once disparate treatmshboin, the equal protection analysis to be appli¢

is determined by the classification used by government decision-mal&aarbrough v. Morgan
County Bd. of Educ470 F.3d 250, 260 (6th Cir. 2006).

As the Ohio Supreme Court reasoned, Lang cannot prevail on this claim because he
show that criminal defendants and civil litigants are similarly situated. Criminal prosecutions
civil litigation are governed by different laws asdparate rules of evidence and procedure; th
implicate and protect entirely distinct rights anténests. Indeed, the Supreme Court has obser\

that “the equal protection clause [does not] exatformity of procedure. The legislature may

J7
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classify litigaion and adopt one type of procedure for one class and a different type for another.”

Dohany v. Roger281 U.S. 362, 369 (1930%ee also Glatz v. Kqr650 F. Supp. 191, 198-99 (D.
Colo. 1984) (finding individual committed pursuanttaminal procedures not similarly situated ta
those committed involuntarily pursuant to civil procedurel&ygs v. Never2013 WL 5663127, at

*16 (D. Nev. 2013) (“Because [p]etitioner, a criminafetedant, is not similarly situated to a civil

litigant, the fact that different state rules existimminal and civil contexts provides no basis for a

equal protection claim.”Harris v. Ashby 2001 WL 863601, at *6 (N.D. Tex. 2001) (“For equal

81

=)




protection purposes, it is clear from the purposerantdre of the penalties that civil contemnors are

not similarly situated with criminal contemnors?”).

Lang further argues that the admission of &dsttestimony violated his Sixth Amendment
right to confrontation because “[n]Jo amount @bss-examination could remedy the imprope
admission of this evidence and the subsequent arguite prosecutor” (Doc. 33 at 93). The Sixth

Amendment’s Confrontation Claupeotects a defendant’s right “to benfronted with the witnesses

against him.” U.SCoNST. amend. VI. Lang’s counsel effectively cross-examined Foster, eliciting

favorable testimony. Lang is entitled to nothing mdYgT'he Confrontation Clause guarantees al
opportunityfor effective cross-examination, not cross-exaton that is effective in whatever way,
and to whatever extent, the defense might widhétaware v. Van Arsdalt 75 U.S. 673, 679 (1986)
(quotingDelaware v. Fensteredd74 U.S. 15, 20 (1985) (per curiam) (emphasis in origin&§e
Lang 129 Ohio St. 3d at 525.

Finally, Lang argues this evidence should have been excluded under due process prir
because the prosecutor used it in an unfair madurarg closing arguments to show that Lang wa

the principal offender (Doc. 16 at 73—-76). “Unfair prejudice does not mean the damage

-

ciple
S

fo a

defendant’s case that results from the legitimate probative force of the evidence; rather it refers t

evidence which tends to suggest decision on an improper bdsised States v. Bonds2 F.3d 540,

8

The State contends that granting habeas retiséd on Lang’s equal protection argument would

violate limitations on the retroactive applicationsofiew constitutional rule of criminal procedureg
in violation of Teague v. Lane489 U.S. 288 (1989) (Doc. 23 at 69he State also asserts thig
defense in relation to Lang’s seventh, eighth, e, twelfth, thirteenth, and seventeenth ground

for relief (seeDoc. 23 at 63, 78-79, 81, 84-85, 87, 95-%8¢re, and with regard to each of those

other claims, this Court will not address ttomplex rules that govern applicatioTehguebecause
the claims lack merit on other ground®ee Byrd v. Wilsqri995 WL 649423, at *2 (6th Cir. 1995)
(declining to address the “byzantine rules that govern whether a subsequent decision sho
applied retroactively” where the petitioner’s claim lacked merit for other reasons).
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567 (6th Cir. 1993) (internal quotation marks aitdtmons omitted). Nothing in Foster’s testimony
was improper. She did not “tell the jury thatng’s DNA was on the gurds Lang argues (Doc. 16
at 73). Rather, she clearly and accurately explained to the jury the results of her testing,

showed that Lang “could not be excluded” as a source of the DNA on the weapon.

denying his request for access to grand jury trgotsc The Ohio Supreme Court addressed this

claim:

Denial of Access to Grand Jury Transcripts. Lang argues that the trial court erred by

Lang made various pretrial motions regtigg the names of the witnesses who
testified before the grand jury and the traims of the grand jury testimony. The trial
court ruled that the defense had failed to provide “any particularized need” for the
transcripts and denied the request. Ttz tourt also denied the defense motion to
disclose the names of the grand jury wéses. In a subsequent judgment entry, the
trial court stated that it had reviewed tand jury transcripts, which included the
testimony of four witnesses, and determined that “the defendant has not provided a
particularized need for the transcripts” and has “not met the burden to establish the
disclosure” of them. The trial courtsal found that “no exculpatory or other
information which must be disclosed to the defendant exists within said transcripts.”
The transcripts were sealed and made part of the appellate record.

We have recognized a limited exception to the general rule of grand jury secrecy: an
accused is not entitled to review the transoof grand jury proceedings “unless the
ends of justice require it and there is a showing by the defense that a particularized
need for disclosure exists which outweighs the need for secrécpdrticularized

need is established “when the circumstances reveal a probability that the failure to
provide the grand jury testimony will deny the defendant a fair trial.” Determining
whether a particularized need exists is a matter within the trial court’s discretion.

Lang argues that the trial court erred by falto disclose the grand jury testimony of
his codefendant, Walker. But reviewtbé grand jury testimony shows that Walker
never testified before the grand jury. Thus, this claim lacks merit.

Lang also makes a generalized argument that he needed the grand jury testimony to
prepare for cross-examination of the witnesses and to adequately prepare for his
defense. Lang also argues that he was unable to establish a particularized need
without knowing who testified at the grapdy or the content of their testimony.

83

whicl




Lang’s speculative claim that the grand jtegtimony might have contained material
evidence or might have aided his cross-gration does not establish a particularized
need.

Lang’s assertion that he did not know whstifeed during the grand jury or what they
said provides no excuse for failing totaddish a particularized need. Lang was
required to show that nondisclosure oé thrand jury transcripts would probably
deprive him of a fair trial. Lang has fadléo make such a showing, and nothing in the
record (including the testimony under seal) supports it here. We find that the trial
court did not abuse its discretion in rulingthang failed to establish a particularized
need for the grand jury testimony.

Lang 129 Ohio St. 3d at 518-19 (paragraph numbers and internal citations omitted).
Lang claims that AEDPA does not apply to tbi@im because the Ohio Supreme Court did

not refer to or discuss “federal standards” (DidEat 83). As already sltussed, a state court need

not cite any federal law for AED¥deference to apply. Lang argueshe alternative that the Ohio

court’s decision rejecting this claim violatesth § 2254(d)(1) and (d)(2) (Doc. 16 at 84).

J

There is no clearly established Supreme Corgcedent recognizing a constitutional right t
obtain access to grand jury transcripts under amyicistances. “Of course, the standard practi¢ce
since approximately the 17th century has beawitaluct grand jury proceedings in secret, withoyt
confrontation, in part so that the defenddaés not learn the State’s case in advanceailés v.
California, 554 U.S. 353, 371 (2008) (parentheses omitigtipg S. Beale, W. Bryson, J. Felman
& M. Elston, Grand Jury Law and Practice 8§ &8 ed. 2005)). Lang also does not specify any
unreasonable state court factual findings.

Admission of Walker’s Prior Consistent Statement.Lang asserts the trial court erred by
admitting co-defendant Walker’s prior consistentestants. Walker testifieat trial that his trial
testimony matched statements he made to police bedaptered into a plea agreement. Even if this

claim were not procedurally defaulted, it would fail. This Court reviews this cainovo
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The Ohio Supreme Court explained the context of the testimony at issue. It recounteq:

During his opening statement, defense couttdélthe jury that Walker had entered
into a plea agreement that allowed himptead guilty to lesser charges. Defense
counsel also informed the jury that in exchange for this deal, Walker signed an
agreement to “testify truthfully at apyoceeding, including trials, involving the case

of [his] Co—Defendant, Edward Lang.” f2@se counsel recited Walker’'s agreement:

“I further understand that if | fail to coopéeaand testify truthfully as agreed, this
agreement and sentence can be voided b@tdie of Ohio, and | can be prosecuted

to the fullest extent as allowed by law including have a consecutive sentence
imposed.” Defense counsel then concludiscbpening statement by stating: “[A]fter
you have heard all of thevidence you will coméo the conclusion that the only
evidence against Eddie Lang #ne statements of a person or persons with an interest
in the casé.

Lang 129 Ohio St. 3d at 528 (emphasis in original). Defense counsel’s suggestion that Walke
have a motive to lie in exchange for a favorgidea agreement, the state court explained, allow
the State to introduce Walker's prior consistastdtements to rehabilitate his testimony.

summarized:

During the state’s direct examination, Walkestified about his plea deal. He said
that he had pleaded guilty to two coumtfs complicity to murder with firearm
specifications and one count of complicity to commit aggravated robbery with a
firearm specification. Walker also testifitttht he had received concurrent sentences
for these offenses of “18 to life.” The prosecutor then elicited the following
testimony:

And what were you asked to do besayou were given that sentence?
Testify.

Testify, how?
To give truthful testimony of the events of October 22.

And that’s the same story that you gave Detective Kandel when you
were arrested on October 277?
Yes.

Before you had any deal?
Yes.

zQ =2 O 20 20

Id. at 527.
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Lang agues that Walker’s prior consistentstant violated his right to confrontation because
Walker was not subject to cross-examination winemade the earlier statement to the police. He

cites Crawford v. Washingtgn541 U.S. 36 (2004), arguing hearsay statements, including pfi

or

consistent statements, are inadmissable unless the declarant is unavailable and the defenddant he

prior opportunity to cross-examine the declaraithwespect to the hearsay statement (Doc. 16
84-85).

Lang misstate€rawfords holding. As the Ohio Supreme Court noted in its plain-err
analysis of this claim, the Court @rawford held that the Confrontation Clause bars “testimoni
statements of a witness who did not appeadriatunless he was unavailable to testify, and th
defendant had had a prior opportunity for cross-examinatid@rawford 541 U.S. at 53-54.
However, the Court also noted, “[W]e reiterate that, when the declarant appears for cross-exam
at trial, the Confrontation Clause places no tramsts at all on the usef his prior testimonial
statements. ... The Clause donesbar admission of a statement so long as the declarant is prg
at trial to defend or explain it.Td. at 59 n.9 (citingCalifornia v. Green399 U.S. 149, 162 (1970)).
Walker testified at trial and was subject toss-@xamination. Therefore, admission of his prig
statement to police did not violate the Confrontation Clause.

Admission of Prejudicial Evidence. Lang argues that, on eight occasions during trial, t
trial court erred by admitting irrelevant and pregidi evidence. Lang argues these errors depriv
him of a fair trial and due process under the Fourteenth AmendifieistCourt disagrees.

Walker's Testimony that Lang Wore Red Clothinffang complains that the trial court

permitted Walker to testify, over defense objecttbat Lang wore red “all the time.” Although the

trial court then sustained a defense objection when the prosecutor asked Walker whether
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“familiar with the significance of red,” Lang clainise exchange implied that he was a member
the notorious Bloods street gang (Doc. 16 at 87).

The Ohio Supreme Court addressed this claim on the merits:

Lang argues that Walker’s testimony about the color red should not have been

admitted because the implication was that Lang was a member of the “Bloods” gang.

The state counters that the testimony thaigaore red was relevant in showing his

familiarity with firearms and the drug cultyrand it contends that the very nature of

these crimes pointed to gang-related hawais. However, no evidence was presented

at trial linking the two murders to gang activity. Accordingly, testimony that Lang

frequently wore red was irrelevant and should not have been admitted. But the

testimony was brief, and no explanation was presented linking the color red to gang
activity. Given the substantial evidenmieLang’s guilt, such testimony constituted
harmless error.

Lang 129 Ohio St. 3d at 529-30.

Lang argues that evidence regarding a defendant’s gang involvement is “inher
prejudicial.” He citeawson v. Delaware503 U.S. 159, 165 (1992), which found constitutiona
error in a stipulated admission that the defendant belonged to a white racist prison gang
evidence was irrelevant at the punishment phase of his trial (Doc. 33 at 104).

Here, the Ohio court found the gang evidence of which Lang complains irrelevant
inadmissable, but went on to find the error harmigssnclusion not contrary to, or an unreasonab
application of,Dawson The majority opinion irDawsonconcluded by stating, “The question
whether the wrongful admissiontbie Aryan Brotherhood evidencesaintencing was harmless erro
is not before us at this timand we therefore leave it open tmmsideration by the Supreme Cour
of Delaware on remand.” 503 U.S. at 168—-69tidaslackmun, in a concurring opinion, noted hig

“understanding that the Court . . . doesnmeguireapplication of harmless-error review on remand.

Id. at 169 (Blackmun, J., concurring) (emphasis in original).
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As courts have noted sinBawson the Supreme Court has yetresolve whether harmless

error applies in this contexBee, e.gUnited States v. Kand52 F.3d 140, 143 n.1 (2nd Cir. 2006)

Watts v. Quartermam48 F. Supp. 2d 786, 813 (W.D. Tex. 2006). In light of absence of clearly

established federal law, § 2254(d)(1) bars relitigatiaigfissue. Further, the Ohio court’s finding

of harmless error was reasonable.

Dittmore’s Testimony that he was Part of the Gang.Uréing next complains that Sergeant

John Dittmore improperly testified that he supervised the Canton police department’s “Gang |
Lang argues the evidence was irrelevant and again implied he was a gang member (Doc. 16
This claim is both procedurally defaulted (as discussed above) and meritless.

As the Ohio court explained in its plain-error analysis, this testimony was irrelevant
should have been excluded. But the error was leaanbecause Dittmore never testified that Lar]
was involved in a gang. Dittmore also testified that he worked closely with narcotics investiga
testimony that provided an alternative explanatiorhfe involvement in this murder investigation
See Lang129 Ohio St. 3d at 530.

Testimony regarding Lang’s Nickname, “TechlLang makes a similar argument abouy

testimony from Walker and his friend Teddy Sesloput Lang’s nickname, “Tech” or “Tek.” Lang
claims that “Tech” or “Tek” is “shorthand” fa type of gun, suggesting that Lang was familiar wit

guns, violent, and therefore likelylbe guilty of the murders (Doc. 16 at 87). This Court again agre¢

with the Ohio Supreme Court’s decision finding naiplerror in admission of this testimony. As the¢

Ohio Supreme Court explained, it is speculative that the jury understood “Tech” or “Tek” as |
now explains the term, or that the jury madeonnection between Lang and guns based on

testimony. See Lang129 Ohio St. 3d at 530.
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Dittmore’s Testimony about Drug Dealind.ang further claims that Dittmore’s testimony

about drug dealing improperly suggested thatg-aad previously purchased illegal drugs. H
complains about the following testimony: that drug dealers do not sell drugs to strangers;
dealer’s decision to sell drugs to a stranger mayfbetad by the quantity of drugs for sale; that larg
amounts of cocaine cannot be bought on the streétnust be bought supttiously; and that a
dealer might sell drugs to a stranger if sometbieedealer knows vouches for the stranger (Doc.
at 87). On plain-error review the Ohio Supreme explained:

Dittmore’s redirect testimony showedethkelihood that Lang knew Burditte when

he called him and set up the drug deal for a quarter ounce of crack cocaine. Such

testimony was relevant because Lang fmdtice he did not know Burditte prior to

calling him. It also suggested that Lang’s motive to kill Burditte was to avoid

identification. Thus, Dittmore’s rediretetstimony was relevant and did not constitute

plain error.

Lang 129 Ohio St. 3d at 531. This Court agrees.

Testimony Lang Vomited After the Murderéang contends that the trial court should ng

have admitted Walker’s testimony that Lang (1) wechand (2) stated “every time | do this, this

same thing happens.” He argues that the testimony implied that Lang had previously com

murder (Doc. 16 at 87). Again, this Court agre#h the Ohio Supreme Court’s plain-error analysis
Lang’s conduct and comments after the murders were relevant in reflecting his
consciousness of guilt. Moreover, the prosecution made no attempt to use Lang’s
comments as showing that he had previouslydered other people. No plain error

occurred.

Lang 129 Ohio St. 3d at 531 (internal citation omitted). This claim also fails.

Lang’s Recorded Statement to the Policang argues that the trial court erred by permitting

the State to play for the jury Lang’s recorded stateinto the police in which he states that he mg
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be guilty of conspiracy to commit murder (Dd& at 87). The Ohio Supreme Court decided thjs
claim on the merits, stating:

Lang argues that his statement admitting that he might be guilty of conspiracy to
commit murder was improperly admittedDuring the state’s case-in-chief, the
prosecution played the tape-recorded statement that Lang made to the police. The trial
court, over defense objection, allowed the poogor to play a segment of the tape that
included Lang’s admission to conspiracy to commit murder:

“(Officer) Kandel: * * * When evenhing went bad and you felt so bad about
it, why didn’t you call the police?

“Lang: Basically that he used my gun and then that | was in the car when that
shit happenin’. And then as though, you know what I'm sayin’, that's
conspiracy to murder

%k % %

“Kandell: That's what you believe?

“Lang: Yeah. If you right there at the scene of a crime and you witness
somethin’ or you bein’ a part of soth@’ no matter how much you played a
part in it, if you involved in it, * * * that'sconspiracy to murdet

After the tape was played, the trial cqumvided the jury with the following limiting
instructions: “You may have heard in thiatement some references by both sides to
a concept known as conspiracy to murdenould indicate to you that there are no
charges in this case that alleged conspitacgurder. You may take the Defendant’s
statement or the statements of the officetbely deal with the facts of this case, but
not as they may discuss any legal conclushmtsause they may be correct or incorrect
legally.”

Lang’s opinion that he might be guilty ajrespiracy to commit murder was irrelevant.
No prejudicial error, however, resulted frptaying this segment of Lang’s statement,
because the trial court’s limiting instructiomssured that the jury did not improperly
consider it.

Lang 129 Ohio St. 3d &31-32 (emphasis in origil) (paragraph numbers and internal citatiop

omitted).
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Lang does not explain how the Ohio Supreme Court’s reasoning was contrary to,

unreasonable application of, clearly established féthava The state court’s decision is reasonabl¢

and Lang’s claim fails.

Testimony that Walker Only Learned Later About Lang’s Guang maintains that Walker

falsely testified that he did not know the maled model of the murder weapon (Doc. 16 at 87)).

Walker testified, “It was a grey and black gudidn’t know what kind of gun it was at the time, bu

| found out it was a .%jc] millimeter” (Doc. 22-2 at 879). Lang points out that Walker later testifig

that while waiting for Burditte to arrive at theeeting point, Lang had trouble placing a round in the

handgun, and Walker knew how to chamber a round in a 9 millimeter handgat882—83). This

Court agrees with the Ohio Supreme Court’smpkiror analysis finding the testimony admissiblg.

As the Ohio Supreme Court explained, “Walker's statement that he knew how to load a 4
handgun does not establish that Walker lied wiestated, ‘I didn’t knowvhat kind of gun it was
at the time.” Walker’s credibility was a matter foe flary to decide after they heard his testimony
Lang 129 Ohio St. 3d at 532.

Testimony About Unreliable DNA Evidencéinally, Lang again complains about Foster’

“unreliable” DNA testimony and evidence (Doc. 1@8). This Court already has determined thg
the trial court did not err in admitting Foster’s testimony about the DNA evidence.
Comments Regarding Mitigating Evidence.Lang claims, during its review of the jury’s
death-sentence recommendation, the trial court improperly “minimized and trivialized” La
mitigating evidence, presented at trial. Languges on the court’s treatment of evidence supporti
three mitigating circumstances: (1) his age at the time of the murders, (2) the nature and circumg

of his offense, and (3) his histogharacter, and background (Doc. 16 at 108-11).
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The Ohio Supreme Court addressed this claim on the merits, explaining:

Third, Lang argues that the trial court did not properly consider his youth as a
mitigating factor and erroneously conclddbat his conduct and taped statement show
a street-hard individual.” The “assessmemnt weight to be given mitigating evidence
are matters for the trial court’'s determination.” Here, the trial court identified Lang’s
youth (he was 19 at the time of the offeresehis strongest mitigating factor and fully
discussed the weight it was giving to timgigation. The trial court could reasonably
assign minimal weight to this evidence.

Fourth, Lang claims that the trial court improperly considered the nature and
circumstances of the offense even though the defense never raised it as a mitigating
factor. Lang also argues that the triait’s finding that there was nothing mitigating

in the nature and circumstances of themgtetransformed them into an aggravating
factor.

The trial court did not err in considering the nature and circumstances of the offense.
R.C. 2929.04(B) provides that the court, in determining whether death is an
appropriate penaltyshall considerand weigh against the aggravating circumstances
proved beyond a reasonable douhg nature and circumstances of the offehse
(Emphasis added.). Accordingly, the trialict was required to review these factors.
Nothing, however, in the sentencing opiniadicates that the trial court viewed the
nature and circumstances of the offensaraaggravating circumstance rather than a
mitigating factor.

Finally, Lang argues that the trial court trivialized mitigating evidence about his
history, character, and background. Lang claims that the trial court glossed over
testimony about his father’'s abusive relationship with his mother, failed to fully
consider the mental and psychological abls suffered after being abducted by his
father, and faulted him for not always taking his medications.

Nothing in the sentencing opinion indicateattthe trial court trivialized or glossed
over mitigating evidence. The trial court thoroughly discussed mitigating evidence
about his father’'s abuse, mentioned thahg was treated at various psychiatric
facilities on over 30 occasions, and properly summarized evidence that Lang did not
always take his medications. The trial calsb stated that it had “weighed all of the
evidence presented as it relates to Mr. Lang’s history, character, and background.”
Thus, this claim also lacks merit.

Lang 129 Ohio St. 3d at 554-55 (paragraph numbers and internal citations omitted).

Lang first argues that the Ohio Supreme Court’'s conclusion that the trial court proy

assessed his youth was an unreasonable applicatiock#tt v. Ohip438 U.S. 586 (1978 ddings
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v. Oklahoma455 U.S.104 (1982), aitskaham v. Collins506 U.S. 461 (1993). He contends the trig

court effectively “failed to consider his youthage” when it discounted tHact that he committed

the crime just three days after his nineteembay because he was a “street-hard[ened] individual.”

He posits, “Regardless of the offender’s sophisticatit is their actual age that is most significan
in their adjudication” (Doc. 33 at 129-30). Liocketf the Supreme Court held:
[T]he Eighth and Fourteenth Amendments require that [a] sentencer, in all but the
rarest kind of capital case, not be preclufteth considering, as a mitigating factor,
any aspect of a defendant’s charactereaord and any of the circumstances of the
offense that the defendant proffers as a basis for a sentence less than death.

Id. at 604. IrEddings the Court held that the sentencer may not “refuse to conaglammatter of

law, any relevant mitigating evidence Eddings 455 U.S. at 115 (emphasis in original). “The

sentencer . . . may determine the weight to bergrelevant mitigating evidence. But they may ng
give it no weight by excluding such evidence from their consideratldn.The Court noted that “the
chronological age of a minor is ital relevant mitigating factor afreat weight,” but stressed that
“the background and mental and emotional devetyraf a youthful defenad [must also] be duly
considered in sentencingld. at 116. InGraham the Court found that the Texas death penal
Statute
satisfied the commands of the Eighth Amendment: It permitted petitioner to place
before the jury whatever mitigating eeiace he could show, including his age, while
focusing the jury’s attention upon what tlesidence revealed about the defendant’s
capacity for deliberation and prospects for rehabilitation.
Graham 506 U.S. at 472.

The Ohio Supreme Court’s resolution of Lang/am regarding the mitigating factor of his

youth is consistent with these cases: it found the trial court properly considered Lang’s
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mitigating factor, but assigned Lang’s age mirimaight because Lang was a “street-hard[ene
individual.”

The Sixth Circuit has rejected arguments like Lang’sSHappard v. Bagley57 F.3d 338
(6th Cir. 2011), the Ohio Supreme Court assigned little mitigation weight to the petitioner’s yout
was eighteen-years-old at the time of his crime) because he was a “man of full legal age” &
“adult with all the privileges and responsibilities of an adull.”at 346. The Sixth Circuit found the
state court’'s conclusion complied wilddings. The Ohio Supreme Court’s analysis was “not
refusal to consider [the petitioner’s] youth ‘as ateraof law’; it [was] a decision on how to weigh
the factor.” Id. (citing Eddings 455 U.S. at 115). The Sixth Circuit rejected the petitioner
contention that the state court decision was unreasonable because “he could not have be
younger and still be eligible for the death penalgcguse that contention]. . . assume|s] that, f
purposes of this factor, youth must beasured strictly by chronological agéd. “Ohio courts see
the factor as more complicated than that,” therccontinued. “That is their prerogative . . .Id.
Lang, too, argues for a strict application of chronalatjage in mitigation, a rule that is not supporte
by Eddingsor its progeny.

Lang next argues that the Ohio Supreme Coudasonably concluded that the trial court di
not err in considering the nature and circumstances of the offense, even though trial counse

raised offense factors as a mitigating evidencecdtéends that, in doing so, the trial court violate

Ohio law andGardner v. Florida 430 U.S. 349 (1977) (Doc. 33 at 130-31). This argument fdi

because Ohio law requires trial courts to “coasidnd weigh against the aggravating circumstanc

proved beyond a reasonable doubt, the nature andrstances of the offense” in assessing a deeé
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sentence. Ohio Rev. Code § 2929.04(B). Thatust provided sufficiemiotice to Lang and his
counsel, and the state court did not misaggdydner.
Finally, Lang argues that the Otsaipreme Court unreasonably applsttiingsandPorter

v. McCollum 130 S. Ct. 447 (2009) (per curiam), when it rejected his argument that the trial q
“reduced to irrelevance and inconsequence” his history, character and background (Doc.
131-32). InPorter, the Supreme Court found petitioner’s trial counsel ineffective for failing
present mitigating evidence regarding the petitismaental health, family background, or militaryj
service. The Court further found that the FlarBupreme Court’s decision that the petitioner w4
not prejudiced by counsel’s deficient performance at the mitigation phase of trial was an unreas

application of federal law; the finding “eithelid not consider or unreasonably discounted th

mitigation evidence adduced in the post-conviction heariidy.at 454. That is not the case herg.

The Ohio Supreme Court reasonably found thatriaecourt carefully considered the mitigating
evidence geeDoc. 17-5 at 1385-92).
Furthermore, the Ohio Supreme Court conducted a thorough, independent review ¢
mitigating and aggravating circumstances presgat the penalty phase of Lang’s tribhng, 129
Ohio St. 3d at 556-60. It concluded:
the aggravating circumstances outwetigé mitigating factors beyond a reasonable
doubt. Lang’s murder of Cheek during an ayatted robbery as the principal offender
and his course of conduct in murdering Cheek and Burditte are grave aggravating
circumstances. Lang’s mitigating evidence pales in comparison to these aggravating
circumstances.

Id. at 560. Lang does not object to the Ohio Supr€aurt’s reweighing of the evidence. The Ohi

Supreme Court’s review of Lang’s sentence cuamyl constitutional error the trial court may havg
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made in its sentencing opinioBee, e.gSheppard657 F.3d at 34 Hoffner v. Bradshan622 F.3d
487, 498 (6th Cir. 2010McGuire v. Ohip619 F.3d 623, 630 (6th Cir. 2010).

Sixth Ground for Relief
Sufficiency of the Evidence

Lang argues in his sixth ground fielief that the State failed to produce sufficient evidenc
demonstrating that Lang murdered Burditte @héek while “committing, attempting to commit, o]
fleeing immediately after committing or attempting to commit kidnaping, rape, aggravated a
aggravated robbery, or aggravated burglary, and/as the principal offender in the commission ¢
the aggravated murder” (Doc. 16 at 76—80 (citing Ohio Rev. Code 8§ 2929.04(A)(7))). Lang r
this claim on direct appeal to the Ohio Sape Court, which addressed it on the metisng 129
Ohio St. 3d at 542—-45. Lang preserved this claim for federal habeas review.

The Due Process Clause of the Fourteenthrdmeent requires a state to prove every eleme
of a crime beyond a reasonable doulatckson v. Virginia443 U.S. 307, 315-16 (1979). A habea

court must determine “whether, after viewing #sdence in the light most favorable to thd

L

'Son,

hised

nt

(2]

prosecutionanyrational trier of fact could have found the essential elements of the crime beygnd a

reasonable doubt.ld. at 319 (emphasis in original). “[T]Rkacksoninquiry does not focus on

whether the trier of fact made the correct guiihoocence determination, but rather whether it madle

a rational decision to convict or acquitierrera v. Colling 506 U.S. 390, 402 (1993). This standar
“gives full play to the responsibility of the trier of fact fairly to resoleafticts in the testimony, to
weigh the evidence, and to draw reasonableeniees from basic facts to ultimate factddckson
443 U.S. at 319. This Court must limit its review to evidence adduced duringfgraéra, 506 U.S.
at 402. Sufficiency-of-the-evidence claims are assessed “with explicit reference to the subst

elements of the criminal offense as defined by state ldackson443 U.S. at 324 n.16. Becausg
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bothJacksorand AEDPA apply to Lang’s $ficiency claim, this Cours review requires deference
at two levels. “First, deference should be giterthe trier-of-fact’s verdict, as contemplated by
Jacksonsecond, deference should be given to the [staiet’s] consideration of the trier-of-fact’s
verdict, as dictated by AEDPA.’Davis v. Lafler658 F.3d 525, 531 (6th Cir. 2011) (quotifgcker
v. Palmer 541 F.3d 652, 656 (6th Cir. 2008)).

The Ohio Supreme Court addressed this claim on the merits:

In proposition of law V, Lang challenges bdtie sufficiency and manifest weight of
the evidence to convict him as the principal offender of the aggravated murders as
charged in Specification Three of Counts One and Two.

A claim raising the sufficiency of thevidence invokes a due process concern and
raises the question whether the evidenceyallg sufficient to support the jury verdict
as a matter of law. In reawving such a challenge, “[t]he relevant inquiry is whether,
after viewing the evidence in a light mdatorable to the prosecution, any rational
trier of fact could have found the essahelements of the crime proven beyond a
reasonable doubt.State v. Jenk$1991), 61 Ohio St. 3d 259, 574 N.E.2d 492,
paragraph two of the syllabus, followidgckson v. Virgini§1979), 443 U.S. 307, 99
S.Ct. 2781, 61 L.Ed.2d 560.

A claim that a jury verdict is against thenifest weight of the evidence involves a
different test. “The court, reviewing ¢hentire record, weighs the evidence and all
reasonable inferences, considers the cigtibf withesses and determines whether

in resolving conflicts in the evidence, theyj«learly lost its way and created such a
manifest miscarriage of justice that the conviction must be reversed and a new trial
ordered. The discretionary power to gramiew trial should be exercised only in the
exceptional case in which the evidence weighs heavily against the conviction.”

Lang’s sufficiency claims lack merit. Walker’s and Seery’s testimony, evidence that
the murder weapon was found in Lamgossession, and DNA evidence sufficiently
established Lang’s guilt as tpencipal offender. The édence showed that on the
night of October 22, 2006, Lang and Walker agreed to rob a drug dealer. Lang
suggested that they rob Burditte. Their plan was to meet Burditte, enter his car, and
rob him. Lang then called Burditte andaanged a meeting to purchase crack cocaine
from him that evening.

Lang and Walker went to the meeting location later that night. Lang carried a 9 mm
handgun and loaded it while they waited Burditte to arrive. Shortly thereatfter,
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Burditte and Cheek arrived. According to Mé&, Lang got into the backseat of their
vehicle and shot Burditte and Cheek.

On the following day, Lang went to Seery’s house and admitted to him that he had
shot the victims. When the policedaarrested Lang, they found a 9 mm handgun in
the backseat of the car that he wasidg. Forensic examination of the handgun
identified it as the murder weapon. Additally, Foster testified that Lang could not

be excluded as a possible source of DNA that was found on the handgun.

Nevertheless, Lang argues that the evidence is insufficient to convict him. Lang
asserts that Walker’s testimony was not credible, because he accepted a plea deal in
exchange for his testimony against him. gt argues that Seery’s testimony should

be discounted because Seery had initially told police that he did not know anything
about the killings. But these claims call for an evaluation of Walker’'s and Seery’s
credibility, which is not proper on review of evidentiary sufficiency.

Lang also argues that none of his clothivas found with blood or gunshot residue,
and Walker’s clothing was untested. But leosestified that she examined Walker’s
hooded sweatshirt and shoes and found no blood or other trace evidence linking
Walker to the murders.

Finally, Lang argues that none of the scientific evidence established that he was the
principal offender. This argument ovarks evidence tending to show that Lang’s
DNA was found on the handgun and WalkeDNA was not. However, Lang
continues to argue that the DNA evidence was unreliable because testing did not
establish that his DNA was found on the handgun to a reasonable degree of scientific
certainty. As discussed in propositiondyestions about the certainty of the DNA
results went to the weight of the evidence and not its admissibility.

Despite some discrepancies, the jury atagthe testimony of the state’s witnesses.
Furthermore, a review of the entirecord shows that the testimony was neither
inherently unreliable nor unbelievable. erbfore, witness testimony, circumstantial
evidence, and forensic evidence provided sufficient evidence to prove beyond a
reasonable doubt that Lang was guilty of the R.C. 2929.04(A)(7) specifications.

Although Lang does not raise the point, a@e that Foster provided conflicting
testimony about the DNA evidence found oa landgun. Foster testified that Lang
could not be excluded as a possible mirmaurse of DNA. Foster then testified that
the chance of finding the major DNA proftleat was found on the pistol is 1 in 3,461.
Foster also testified that there was a moantributor to the DNA but “[t]here wasn’t
enough there of that second person * * tbonpare to anyone * * * [and] we couldn’t
say anything about that minor person thag waesent.” Thus, Foster’s testimony that
there was insufficient DNA to identify the minoontributor is inconsistent with her
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testimony that Lang could not be excluded @®ssible minor source of the DNA that
was found.

It is apparent from the context of Fess testimony that she misspoke about Lang’s
DNA. It appears that Foster meantsay that Lang could not be excluded as a
possible major source rather than a minor source of DNA found on the handgun.

Even discounting Foster’'s testimony, sufficient evidence was presented to prove
beyond a reasonable doubt that Lang is guilty of the aggravated murders as the
principal offender. Walker's and Seery’s testimony established that Lang was the
principal offender. The murder weaplo@longed to Lang, and the police found it in

the back of the car that Lang was dniyi Moreover, the presence of Lang’s DNA on

the handgun was not crucial to the state’s case, because it was Lang’s handgun, and
his DNA could be expected to be found orAtcordingly, the jury could have found

Lang guilty of Specification Three of Counts One and Two without the DNA
testimony.

With respect to Lang’s manifest-weight challenges, this is not an “‘exceptional case

in which the evidence weighs heavily against the conviction.”” Lang’s challenge to

the credibility of Walker's and Seery’s testimony is unpersuasive. Thus, the jury

neither lost its way nor created a manifest miscarriage of justice in convicting Lang

of Specification Three of Counts One and Two.

Lang 129 Ohio St. 3d at 542-45 (paragraph numbers and internal citations omitted).

Lang argues that the Ohio court’s decision wagrary to, or an unreasonable application o
Jackson and was based on an unreasonable determination of the facts. Lang contends t
evidence presented at his trial did not prove that he was the principal offender, or “actual k
because it consisted primarily of Walker's and Seery’s testimony, which was not credible
unreliable DNA evidence (Doc. 16 at 79). This claim fails.

This Court already has rejected Lang’s claregarding the reliability of the DNA evidence.

Consistent witllacksontheOhio Supreme Court rejected attacks on Walker and Seery’s credibi

See, e.g.Johnson v. Mitchell585 F.3d 923, 931 (6th Cir. 2009) (explaining that a habeas ca

reviewing a state-court judgment for sufficiencytloé evidence “do[es] not reweigh the evidence

re-evaluate the credibility of witsees, or substitute [the habeasirt's] judgment for that of the
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jury”). The Ohio Supreme Court’s analydecksoranalysis was not an unreasonable application
clearly established federal law. And Lang identifies no unreasonable factual determinations
part of the state courts.

Seventh Ground for Relief
Suppression of Exculpatory Evidence

Lang claims the State violated his constangl rights by hiding exculpatory evidence an
improperly destroying potentially exipatory evidence in violation d@rady v. Maryland373 U.S.
83 (1963). He contends the police did not fullyestigate Walker, Lang’s accomplice. And ir]
ending their investigation “prematurely,” Lang arguie police “prevented the preservation of ar
other evidentiary materials; the effect was the\emjaint of spoliation of collected evidence” (Doc
16 at 80-81).

Procedural Posture

The State argues that Lang did not present thisidb state courts. The claim is unexhausts
but procedurally defaulted (Doc. 23 at 79). Lang repfiashe did in fact raésthis claim as his fifth
proposition of law on direct appeal to the Ohio Supreme Court. However, he argues that beca
Ohio Supreme Court “refused to ordeg firosecutor to deliver the files so tBaadymaterial could
be discovered . . . . he could not develop this claim in that forum.” (Doc. 33 at 96).

The State is correct. The claim to which Lang refers challenged the sufficiency of
evidence offered at trial to convict hims the principal offender; it was noBeady claim (SeeDoc.
18-1 at 1519-21, 1576-84). Although Lang’s sufficiencyhefevidence claim is related to his
habeafradyclaim in that they both concern evidencgamling Walker’s role in the murders, they

are different claims with distinct legal theories. Lang did not presBradyclaim to a state court.
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A federal habeas claim that was not raisestate court may be deemed unexhausted “if the

state still provides a remedy for the habeas petititmpursue, thus providing the state courts g

opportunity to correct a constitutionally infirm state court convictidtust v. Zentl7 F.3d 155, 160

(6th Cir. 1994). On the other hand, “if a state réynis no longer available at the time of the federal

petition, the exhaustion doctrine poses no bar to federal revidagher v. Smittb81 F.3d 410, 415
(6th Cir. 2009) (citing 28 U.S.C. § 2254(b)(1)(B) adgle v. Isaac456 U.S. 107, 125 n.28 (1982)).
Brady claims generally rely on new evidence not founthentrial record, so a return to state cou
to litigate those claims is possible in some situations under OhidHaeDhio Criminal Rule 33(B)
(defendant may be entitled to new trial after deadline for filing motion for new trial if he \
“unavoidably prevented” from filing motion ordhe is “newly discovered evidence”); Ohio Rev
Code §2953.21(A)(1) (second, successive, or ungipudtconviction petition permitted if petitioner
shows: (1) that he was “unavoidably prevented frasnalrery of the facts” of the claim, or the clain
is based on a new federal or staght the Supreme Court hasagnized that applies retroactively;
and (2) but for constitutional error at trial, @asonable factfinder would have found petitioner guilt
of an offense or eligible for a death sentene@nna v. Isheg694 F.3d 596, 613-14 (6th Cir. 2012
(recognizing that Ohio’s postcontien statute codifies Ohiotes judicatarules, which generally bar
courtsfrom considering any issue thatuld have been, but was n&ised on direct appeal, unless
the claim relies on evidence outside the record).

However, in this case Lang does not offer amyglence outside the record. Instead he not
the absence of evidence, an argument that could have been made in his original postcon
petition. Lang has no available state remedy for thisdin state court, therefore, and habeas revie

of this claim is not barred by the exhaustion doctriereover, even if this claim were unexhausteg
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§ 2254(b)(2) permits courts to deny unexhaustéeas.claims on the merits where appropriSee
Hanng 694 F.3d at 610 (denyingetitioner’s claim on the meritsiotwithstanding a failure to
exhaust” the claim).

As the State argues, this claim also iscpdurally defaulted because Lang has no remaini

avenues of relief in state court (Doc. 23 at 79¢e0’Sullivan, 526 U.S. at 848 (if a petitioner fails

to fairly present any federal habeas claims to the state courts but has no remaining state remedies, tf

the petitioner has procedurally defaulted those claidag)pbs v. Mohr265 F.3d 407, 417 (6th Cir.
2001) (Ohio’s doctrine ofes judicata,barring courts from considering any issue that could ha
been, but was not, raised on direct appeal, isdependent and adequate state ground” upon whi
to find habeas claim procedurally defaulted).

Lang argues this Court should excuse procedlafault of this clainbecause of ineffective
assistance of his postconviction counsel, who fdiledully and exhaustively develop the factua
predicate, including rebuttal of facts that wereydol be created by the court of appeals” (Doc. 3
at 97-98). As with his procedurally defaulted jury-composition claim, he relidaamez As
explained abovéartinezis inapt. Lang identifies no othgrounds for excusing default of ldsady
claims.

Merits Analysis

Lang’s Brady claim also lacks merit. “[T]he suppression by the prosecution of evide
favorable to an accused upon request violates due process where the evidence is material ¢
guilt or to punishment, irrespective of the good faith or bad faith of the prosecui@uy, 373 U.S.
at 87. To establishBradyviolation “[t]he evidence at issue siLbe favorable to the accused, eithg

because it is exculpatory, or because it is impegclthat evidence must have been suppressed
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the State, either willfully or inadvemtly; and prejudice must have ensuesttickler v. Greengs27
U.S. 263, 281-82 (1999).

Lang argues here that the polpessiblyfailed to preserve key evidence thatyhave shown
Walker was the principal offender. He provides no evidence to support these allegations. L
claim is speculativeSee, e.gUnited States v. Alemat48 F.3d 1158, 1164 (8th Cir. 2008) (“[The
defendant] only speculates that interviews be[undisclosed] individuals would have provide
evidence favorable to his defense, however, and speculation is not sufficient to sustaiBrady
claim.” (internal ellipses and quotation marks omitte@)nningham v. City of Wenatch&45 F.3d
802, 812 (9th Cir. 2003) (bad faith is not established when the exculpatory value of unpres
evidence is entirely speculative).

Eleventh and Thirteenth Grounds for Relief
Prosecutorial Misconduct

Lang alleges prosecutorial misconduct rendered his trial fundamentally unfair becaus

prosecutor:

1. Asked prospective jurors if they would promise to return a death sentence;

2. Presented evidence regarding gangs;

3. Presented evidence regarding Lang vomiting;

4. Argued that DNA evidence proved Lang was the principal offender;

5. Speculated during closing argument;

6. Vouched for witnesses;

7. Engaged in such egregious prosecutorial misconduct during the guilt phase of
the trial that prejudice from that mmeduct carried over into the trial’s penalty
phase;

8. Mischaracterized mitigating evidence,
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9. Alluded to gang activity; and
10.  Asked the jury to render justice.
(Doc. 16 at 88-95, 98-102).

Procedural Posture

The State argues that “insofar as the Supr€wurt of Ohio invoked Ohio’s contemporaneougs

objection rule,” Lang’s prosecutorial-misconduct mlaiare procedurally defaulted because Lang[s

counsel did not object to the alleged miscona@aittial (Doc. 23 at 81-82, 95). Lang responds th

At

the State has waived a procedural default claim -- the State does not identify the prosecytorial

misconduct sub-claims it claims are defaulted (Doc. 33 at 104-05). Lang Glegl®v. Bagley

457 F.3d 501, 514 (6th Cir. 2006), in which the Sixtlc@it noted that because the warden had “n

identified with specificity which [prosecutor] seahent| claims] are allegedly defaulted,” the warden

waived her procedural default defensg. at 514. In addition to the w@en’s “vague assertion” of
the procedural default defense, the courBliaglecould not determine if the relevant state cou
decision reached the merits of firesecutor statement claims, or instead denied the claims by rely

on a procedural barld. at 515. But in Lang’s case, the Ohio Supreme Court identified

~t

ng
he

prosecutorial-misconduct sub-claims -- specifically, all sub-claims except sub-claims 1, 6, and 7 (ac

numbered above) -- Lang had waived due to the contemporaneous objection rule.

Lang further agues that if this Court fintlsat he defaulted any of his prosecutorialt

misconduct sub-claims, the default should be ex@thased on ineffective assistance of trial couns
(Doc. 33 at 105). Because Lang’s allegations a$@cutorial misconduct lack merit, he cannot sho

prejudice undestrickland
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Merits Analysis

“Although the State is obliged tprosecute with earnestness asglor,’ it ‘is as much [its]

duty to refrain from improper methods calculategroduce a wrongful conviction as it is to us¢

every legitimate means to bring about a just on€dnhe v. Bell556 U.S. 449, 469 (2009) (quoting

Berger v. United State295 U.S. 78, 88 (1935)). A prosecutor’s “improper suggestions, insinuatid

and, especially, assertions of personal knowledgeptrto carry much weight against the accus¢

when they should properly carry nonéBerger, 295 U.S. at 88.
Darden v. Wainwright477 U.S. 168 (1986), controls this Court’s analysis of Lang

prosecutorial misconduct claims. There, the Court held that to prevail on such claims, “it i

enough that the prosecutors’ remarks were undesirable or even universally condemned. . .|.

relevant question is whether the prosecutors’ conmtsngo infected the tliavith unfairness as to

make the resulting conviction a denial of due procdsks 4t 181 (internal quotation marks omitted)
See also United States v. Youa@0 U.S. 1, 11 (1985) (“Neverthsk a criminal conviction is not
to be lightly overturned on the basis of a pmgor's comments standing alone, for the statemel
or conduct must be viewed in context; only by so doing can it be determined whether the proseg
conduct affected the fairness of thial.”). “[T]he appropriate standard of review for such a clair

on writ of habeas corpus is ‘the narrow one of piuweess, and not the broad exercise of supervisg

power.” Darden 477 U.S. at 181 (quotinQonnelly, 416 U.S. at 642). “[T]he touchstone of dug¢

process analysis in cases of alleged prosecutmistonduct is the fairness of the trial, not th
culpability of the prosecutor.Smith v. Phillips455 U.S. 209, 219 (1982). Thardenstandard “is

a very general one, leaving courts ‘more leeway . . . in reaching outcomes in case-by
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determinations.” Parker v. Matthews132 S. Ct. 2148, 2155 (2012) (quotikgrlborough v.
Alvaradg 541 U.S. 652, 664 (2004)).

Commitment From Jurors to Impose Death Penalty. Lang argues the prosecutor
improperly asked prospective jurors for a commitment to impose the death penalty, a reques
Lang claims, influenced the jurors’ ultimate deois regarding his conviction and sentence (Do
16 at 89-90).

The Ohio Supreme Court rejected this claim on the merits:

First, Lang argues that the prosecutor committed misconduct by improperly seeking

a commitment from the prospective jurors that they would sign a death verdict.

During voir dire, the prosecutor asked the prospective jurors whether they could sign

a death verdict if all 12 of them agreeditthe aggravating circumstances outweighed

the mitigating factors beyond a reasomaldoubt. The prosecutor then asked

individual jurors whether they could do so.

The prosecutor’s questioning was proper beedhe relevant inquiry during voir dire

in a capital case is whether the juror’s bisliwould prevent or substantially impair

his or her performance of ties as a juror in accordance with the instructions and the

oath.State v. Davis116 Ohio St. 3d 404, 2008-Ohio—2, 880 N.E.2d 31, 76, citing

Wainwright v. Witt(1985), 469 U.S. 412, 42405 S.Ct. 844, 83 L.Ed.2d 841.

“Clearly, a juror who is incapable of signing a death verdict demonstrates substantial

impairment in his ability to fulfill his duties.” Accordingly, Lang’s argument in this

regard is not well taken.
Lang 129 Ohio St. 3d at 535 (paragraph numbers and internal citation omitted).

The Ohio Supreme Court’s analysis is corréj@] criminal defendant [in a capital case] has
the right to an impartial jury drawn from a venire that has not been tilted in favor of ca
punishment by selective prosecutorial challenges for caWgetierspoon v. 1llinois391 U.S. 510,
521 (1968). At the same time, the State has atitiegte interest in excluding those jurors whos

opposition to capital punishment would not allow themiew the proceedings impartially, and whg

therefore might frustrate administratioha State’s death penalty schem#/ainwright v. Witt469
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U.S. 412, 423 (1985). Therefore, during voir dire, a prosecutor may probe into prospective jlirors’
views of the death penalty, and may challenge for cause a potenttalho@ppears unwilling to
return a capital sentenchd. at 423-24. The prosecution’s conduatehéherefore, was proper, and
this claim is meritless.

Evidence Regarding GangsLang argues the prosecutor improperly elicited evidence frgm
witnesses suggesting that Lang was a gang ree(@imc. 16 at 90-91). The Ohio Supreme Couft

found that with this claim Lang &&drecast[ing] several of his objections [to trial court rulings] int

(@)

claims of prosecutorial misconduct.” It repeaitscdconclusion that testimony that Lang frequently
wore red constituted harmless error, and that Dittmore’s testimony that Dittmore was a memper o
the police department’s gang unit and Walkes&imony that Lang’s nickname was “Tech” did not
rise to the level of plain errol.ang, 129 Ohio St. 3d at 537—-38 (paragh numbers omitted). This
Court likewise finds no prosecutorial misconduct in eliciting admissible evidence.

Evidence Regarding Lang Vomiting. Lang’'s next sub-claim faults the prosecution fof
introducing Walker’s prejudicial testimony that Lang vomited after the murders and stated, “gvery
time 1 do this, this same thing happens” (Docail81). The prosecutor did not commit miscondugt
in eliciting this testimony for the same reasonsttia court did not err in admitting the evidence

DNA Evidence Proved Lang was the Principal OffenderLang argues that during closing
argument the prosecutor improperly stated DNA evidence proved Lang was the principal offendel
(Doc. 16 at 91-92). The Ohio Supreme Court reviewed this claim for plain error:

Lang also argues that the prosecutor committed misconduct during closing arguments

by telling the jury that DNA evidendeund on the handgun “proves * * * beyond a

reasonable doubt that Eddie Lang * * * is #titual Killer.” He contends that expert

testimony offered in regard to the DNA evidence does not support the prosecutor’'s

argument. Lang incorporates his argument from proposition Il in claiming that the
DNA evidence was unreliable and should not have been admitted, because Foster
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could not testify to “a reasonable degreesakntific certainty” that Lang was the
source of DNA on the handgun. Howeverdasussed in proposition Il, the DNA
evidence was properly admitted. Thus, the prosecutor’'s argument about the DNA
evidence was a reasonable theory and repiegarfair inference based on the record.

No plain error occurred.

Lang 129 Ohio St. 3d at 536 (paragraph number omittB&cause, as explained above, this Coyrt
agrees that the DNA evidence was properly admitted, the prosecutor’'s arguments about thg

evidence were proper.

Closing Argument Speculation. Lang contends the prosecution committed misconduct

making speculative comments during closing argument (Doc. 16 aif®8)Ohio Supreme Court

rejected this claim in its plain-error review:

Fourth, Lang asserts the existence ppbsecutorial misconduct in speculative
comments made during closing argument, claiming that the prosecutor argued, over
defense objection, that Lang “took the gurn”and turned it toward Marnell who saw

it coming because she put her hand up.” Lang asserts that the prosecutor’s assertion
that Cheek raised her hand to waffitbe fatal gunshot was not supported by the
evidence.

Dr. Murthy, the coroner, testified that Chesls shot at close range, and the bullet
had entered the left side of her head alibeecar. He also testified that there was a
“prominent area of stippling” found on thadk of Cheek’s left hand, which indicated

that her hand was only a “few inches” frone muzzle of the gun. The evidence also
showed that Cheek had been sitting inftbat passenger seat and she had been shot
from behind. Thus, the prosecutor’s argument represented a fair inference that could
be made from the record.

Lang also claims that the prosecutor’s argatthat Cheek “saw it (the bullet) coming
because she put her hand up” was a comment that improperly focused on what the
victim experienced in the final momentshar life. But the prosecutor's comments
were not such remarks. Even if the comments were improper, any errors were
corrected by the trial court’s instructiotisat the arguments of counsel were not
evidence and that the jury was the sole judge of the facts.

Additionally, Lang contends that the prosezumproperly speculated during his final
argument that Lang’s DNA was on thendgun “[flrom firing the gun.” Michael
Short, a forensic expert, testified: “Theclharging of a firearm would greatly increase
the probability of finding * * * what tky call touch DNA on the surfaces of a
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firearm.” Lang’s argument fails, because the prosecutor’s argument represented a fair
characterization of Short’s testimony. No plain error occurred.

Lang 129 Ohio St. 3d at 536—37 (paragraph numbers and internal citations omitted).
This Court agrees. “The prosecution necelydaas ‘wide latitude’ during closing argument

to respond to the defense’s strategies, evidence and argumétitgenstahl v. Mitchelb68 F.3d

307, 329 (6th Cir. 2012) (quotiRedford v. Collins567 F.3d 225, 233 (6th Cir. 2009)). The scope

of permissible prosecution comments depends on the circumstances of the case and “what the
has said or done (or likely will say or do).ld. “To avoid impropriety . . .[the prosecutor’s]
comments must reflect reasonable inferefficen the evidence adduced at tridld at 331 (internal
guotation marks and citations omitted). Here pfesecutor’'s comments were not speculative; the
constituted reasonable inferences from evidence in the reSesdid.

Vouching for Witnesses. Lang further argues that the prosecutor improperly vouched
several prosecution witnesses (Doc. 16 at 93—-95¢. Mo Supreme Court addressed this claim ¢
the merits:

Fifth, Lang argues that the prosecutor iogerly vouched for several of the state’s

witnesses. An attorney may not exggea personal belief or opinion as to the

credibility of a witness.“Vouching occurs when the prosecutor implies knowledge
of facts outside the record or places his or her personal credibility in issue.”

Lang claims that the prosecutor improperly vouched for Walker’s testimony and
bolstered Walker’s claim that he did reftoot Cheek and Burditte. The prosecutor
argued: “We know Antonio didn’t enter the truck because he tells us that.” These
comments simply argue the evidence. The comments do not vouch for Walker’s
veracity or imply knowledge of facts outside the record.

Lang also claims that the prosecutor vouched for the testimony of Short and his
identification of the handgun. The prosecstated: “We know that this is the murder
weapon beyond a reasonable doubt. Mike Sbtattyou that.” This is not vouching.

The prosecutor merely summarized the evidence supporting his argument by referring
to the witness who provided the testimony. Lang’s argument is unpersuasive and
rejected.
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Lang further claims that the prosecutor vouched for Seery’s testimony. Here, the
prosecutor argued: “But | submit to yand you judge his edibility and you look
at what he knew, he is telling the truthilhe trial court sustained a defense objection
to these comments and instructed the jury to “disregard the Prosecutor’s indication that
he believes that he was telling the truthKius§, the trial court’s instructions cured the
effect of any improper vouching.
Lang 129 Ohio St. 3d at 537 (paragraph numbers and internal citations omitted).
Lang argues that the Ohio Supreme Courtsision violates § 2254(d)(1) and (d)(2) (Doc
16 at 89). This Court disagrees.
“Improper vouching occurs when a prosecutor supports the credibility of a witness

indicating a personal belief in the witnesgeedibility thereby placing the prestige of the

[government] behind the withnessWogenstahl668 F.3d at 328 (internal quotation marks omitted).

[S]Juch comments can convey the impressi@t évidence not presented to the jury,

but known to the prosecutor, supports the charges against the defendant and can thus
jeopardize the defendant’s right to be tried solely on the basis of the evidence
presented to the jury; and the prosecutor’siogpi carries with it the imprimatur of the
Government and may induce the jury wstrthe Government’s judgment rather than

its own view of the evidence.

United States v. Yound70 U.S. 1, 18 (1985). But “[a] statetsaainey is free to argue that the jury

should arrive at a particular conclusion based upon the record evidéioggnstahl668 F.3d at

5 by

329 (internal quotation marks anthations omitted). “Inappropriate prosecutorial comments, standipng

alone, would not justify a reviewing court to reveescriminal conviction obtained in an otherwisg

fair proceeding.”Young 470 U.S. at 11.

Even assuming the prosecutor’s closing argurag&tements were improper, the statements

were not so flagrant as to render Lang’s taalkdamentally unfair. The prosecution’s comments we
made in closing argument in the context of anresite trial record. References to Walker, Seer

and Short were supported by evidence that had ppesented in court and demonstrated no spec
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knowledge of the prosecution. Finally, the prosecs comments were isolated and unlikely tq

mislead the jury or prejudice Lang. The Ohio ®upe Court’s decision rejecting this claim did nog

unreasonably apply clearly established federal lavestron an unreasonable determination of fagt.

Penalty Phase Carryover.Lang claims this Court owe® AEDPA deference to the Ohio
Supreme Court’s decision rejecting his claim tfge extensive prosedtorial misconduct in this
case may have a prejudicial ‘caayer’ effect on the trier of fact’s penalty-phase deliberations (Dg
16 at 95). The Ohio Supreme Court rejected Lang’s carry-over argument because it fou
prosecutorial misconduct during the guilt phase of tidde Lang129 Ohio St. 3d at 538.

Lang cites onlyDePew v. Andersordll F.3d 742 (6th Cir. 2002), in support of this clair
(Doc. 33 at 107). There, thexsi Circuit observed, “When a prmsutor’s actions are so egregious
that they effectively ‘foreclose the jury’s consid&a of . . . mitigating evidence,’ the jury is unablg
to make a fair, individualized determtren as required by the Eighth AmendmenDéPew 311
F.3d at 748 (quotinBuchanan v. Angelong22 U.S. 269, 277 (1998)). iBltlaim fails because none
of the prosecutor’s actions during the guilt phavere “egregious” or otherwise constitute
misconduct.

Mitigating Evidence Mischaracterized. Lang contends the prosecutor misrepresents
certain mitigating evidence during closing argundming the penalty phase of his trial (Doc. 16 g
99-100). The Ohio Supreme Court considered this claim for plain error:

First, Lang argues that the prosecutosnepresented the evidence during final

argument by stating, “We know now thatdte was born in Baltimore, Maryland, that

until the age of 10 life seemed to be pretty gomphasis added.) Lang argues that

this argument mischaracterized the evidence because Yahnena Robinson, Lang’s

half-sister, testified, “A lot of times myother didn’t let him [Lang’s father] come”

to see Lang. Lang argues that Robinsorssrteny shows that he did not have a good
or normal childhood.
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Other testimony supported the prosecutorggiarent. Robinson also testified, “We
had a typical brother sister relationship. We would watch movies and play school,
other things that an older sister daic] with a younger brother we shared and did”
before Lang was ten. Thus, the prosecutangament represented fair comment. No
plain error occurred.

Second, Lang argues that the prosecutor atsdtthe evidence in arguing that the
trauma he suffered while living with histfeer for two years was not supported by the
evidence. Robinson and Tracy Carte][ Lang’s mother, testified about the trauma
Lang suffered during the two years that he lived with his father and the counseling and
psychiatric treatment that Lang received for this trauma after returning home.

During rebuttal argument, the prosecutoresidhat the jury could discount testimony
from Lang’s mother and sister about Lang’s trauma. The prosecutor argued, “[I]t is
all speculation as to what happened &t tivo-year period of time. Nobody knows.
But they want you to speculate that bad things happened when thbselistely no
evidenceof that.”

The prosecutor’s argument mischaracterized the evidence because Robinson’s and
Carter’s testimony constituted evidence ofvhappened to Lang when he lived with

his father. Nevertheless, when viewed in its entirety, the prosecutor’s misstatement
did not contribute unfairly to the death verdict and did not create
outcome-determinative plain error.

Third, Lang argues that the prosecutopioperly faulted him for not taking his
medications as a child. Lang complains that the prosecutor argued, “And we know
that his mother on numerous occasions sobght for Eddie, but Eddie didn’t take

his medication.”

During final argument, the prosecutor mentioned Lang's failure to take his
medications while summarizing the mitigna testimony. The prosecutor’s argument
followed Carter's testimony that Lang took medication for depression and other
psychiatric or behavioral problems beforelafter he lived with his father. But she
also stated that Eddie “did not take it all the time.”

Lang contends that the prosecutor’s argnmmproperly criticized his struggle with
mental health and turned a mitigating factor into an aggravating circumstance. Review
of the state’s argument in its entirety shows that the prosecutor’'s argument about
Lang’s medications was an isolated renthek did not convey the improper meaning

that Lang suggests. Indeed, isolated comments by a prosecutor are not to be taken out
of context and given their most damaging meanimpnnelly v. DeChristoforo
(1974),416 U.S. 637, 646647, 94 S.Ct. 1868, Edl12d 431. Moreover, the court’s
instructions clearly described the aggtng circumstances that the jury was to
consider during deliberations. No plain error occurred.
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Lang 129 Ohio St. 3d at 548-49 (paragraph numbers and internal citations omitted).

Lang argues that because the Ohio Supreme Court applied the wrong legal standard
claim (.e. by failing to consider the cumulative eft of the challenged statements), AEDPA
deference does not apply (Doc. 33 at 115). AEREference does not apply to this claim for

different reason: the Ohio Supreme Court reviewed the claim for plain error.

Lang first challenges the prosecutor’s statemtras“until the age of 10 life seemed to be

pretty good” and that “there [was] absolutetyevidence” supporting Lang’s half-sister and mother
testimony about Lang’s time living with his fat{&oc. 16 at 99 (quotation marks omited)). Lan
points toWashington v. Hofbaue£28 F.3d 689 (6th Cir. 2000), in which the court stated th
“[m]isrepresenting facts in evidence can amount to substantial error because doing so
profoundly impress a jury and may have a sigatfit impact on the jury’s deliberationsld. at 700

(quotingDonnelly v. DeChristoforo416 U.S. 637, 646 (1974)). “This is particularly true when
prosecutor misrepresents evidence,” the court exgdai‘because a jury generally has confidence th
a prosecuting attorney is faithfully observing hifigdttion as a representative of a sovereigntgl.”

(citing Berger, 295 U.S. at 88). The Supreme CourDwnnellydistinguished the “consistent and
repeated misrepresentation’ of a dramatic eximlevidence,” like calling an exhibit “blood-stained”
when the prosecutor knew the exhibit was stamétli paint, from “[iJsolated passages of a
prosecutor’s argument, billed in advance to the fgrg matter of opinion not of evidence.” 416 U.S

at 646.
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This Court agrees with the @hSupreme Court that the prosecutor’s statement concernjng

Lang’s childhood was supported by evidence in the record and therefore rested on a “reas

inference[] from the evidence adduced at trigl/bgenstahlb68 F.3d at 331. This Court also agree
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with the Ohio Supreme Court’s finding that thegecutors’ remarks regarding the speculative natyre
of Lang’s evidence concerning his time with his &athre troubling. Lang’s step-sister and motheris
testimony did, in fact, constitute edce of this period of Lang’s lifeyen if the State questions thg
weight this evidence should be given.

Nevertheless, these comments were isdlatspanning only seven sentences of the

prosecution’s 15-transcript-page-long closing argunssdijoc. 22-3, Mit. T., at 92, 102). Viewed

in context, the prosecutors’ comments did not “dedtj] the trial with unfairness as to make thg
resulting conviction a denial of due proces®arden 477 U.S. at 181 (internal quotation marks$
omitted).

Lang also asserts that the prosecutor imprgptlilited Lang” for not taking his medications

when he was a childséeDoc. 16 at 99 (quoting Doc. 22-3, Mit. T., at 92)). Lang argues thi

S
statement misrepresented facts in the recomhetl mitigating circumstances into aggravating
circumstances, and urged the jury to considerstatutory aggravating factors. In doing so, the
prosecutor misled the jury and prejudiced Lang (Doc. 16 at 100).

This Court disagrees. The prosecutor did not misrepresent the evidence. Lang’s mothe
testified that her son “did not [take his medicatialhthe time” (Doc. 22-3, M. T., at 74). Nor was

Lang denied due process by the prosecutor’s argunidre prosecution may offer, and the jury i$

"4

free to consider, “a myriad of factors to determiumether or not death is the appropriate punishment
once statutory aggravating factors are nidrclay v. Floridg 463 U.S. 939, 950 (1983). And the
“consideration of a non-statutory aggravating circumstance, even if contrary to state law, dogs nc
violate the Constitution.”"Smith v. Mitchell348 F.3d 177, 210 (6th Cir. 2003) (citiBgrclay, 463

U.S. at 939).
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Alluding to Gang Activity. Lang argues the prosecutor repeatedly referred to Lang by the
nickname “Tek” during his opening statement in theghy phase of trial iman effort to associate
Lang with gangs and violence (Doc. 16 at 100—-01f @hio Supreme Court reviewed this claim fof
plain error, concluding:

Fourth, Lang argues that the prosecutor committed misconduct by referring to him by
the nickname “Tek” during the penalty-phagening statements. During the state’s
opening statement, the prosecutor advised the jurors of the aggravating circumstances:
“The firstis that Eddie Lang, also knownBek, committed the offense of * * *.” The
prosecutor repeated the reference to Langkname in advising the jury about the
second aggravating circumstance. The prosecutor also completed his opening
statement by stating, “Based upon that | sultimait * * * two sentences of death shall

by [sic] pronounced against Eddie Lang, also known as Tek * * *.”

Lang argues that the prosecutor’s reference to his nickname was an improper attempt
to associate him with gangs and violence. As discussed in proposition VI, no
testimony was introduced explaining the meaning of Lang’s nickname. Thus, Lang’s
claim that the prosecutor was trying to paint him as a gang member is speculative.
Nevertheless, the prosecutor’s use ofd’a nickname was unnecessary and may have
been an attempt to impugn his character. But the prosecutor did not repeat Lang’s
nickname during the remainder of the pgrrphase proceedings. Although error, the
prosecutor’s brief remarks do not rise to the level of outcome-determinative plain
error.

Lang 129 Ohio St. 3d at 549 (paragraph numbers omitted).
This Court again agrees with the Ohio SupeéPourt. Because there was no evidence offergd
at either phase of trial regamnd the meaning Lang now ascribes to his nickname -- a nickngme
mentioned only three times in the prosecutorisflmpening statement, (Doc. 22-3, Mit. T., at 28-3Q)
-- it is speculative to assume the jury understood the nickname in the same manner.

Asking the Jury to Render Justice.Lang’s final claim of prosecutorial misconduct is based

—

on the prosecutor’s request to the jury duringdiosing argument to “render justice” (Doc. 16 g

101(quoting Doc. 22-3, Mit. T., at 103)). The OBigpreme Court rejected this claim on plain-errd

=

review, stating:
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Finally, Lang argues that the prosecutor committed misconduct during closing
argument by arguing that the jurors shou&hder justice” and impose a sentence of
death.

“There is nothing inherently erroneous in calling for justice * * *.” The prosecutor’s

argument was within the creative latitude afforded both parties in closing arguments.

No plain error occurred.

Lang 129 Ohio St. 3d at 550 (paragraph numbers and internal citations omitted).

In Young the Supreme Court found error in a prosecsit@quest that the jury “do its job.”
Young 470 U.S. at 1047-48. However, the Court founsl¢tbmment did not “influence[ the jury]
to stray from its responsibility to be fair and unbiasdd.’at 1048. This Court finds the prosecutor’s
remark did not undermine the jury’s ability to fairly judge the evidence.

Cumulative Effect. Lang argues that this Court must addes the cumulative effect of the
purported prosecutorial misconduct discussed above (Doc. 33 at 115). The prosecutor’s cpndu
during trial should b&iewed in the context of the entire triddarden 477 U.S. at 182 See also
Young 470 U.S. at 12. In judging wlhnedr prosecutorial misconduct denied a defendant a fair trial,
a court may consider the “cumulative effeat several instances of miscondu@ee Berger295
U.S. at 89.

Viewing all of Lang’s allegations of prosecutd misconduct cumulatively and in the contex
of the entire trial, this Court concludes Lang’s migido not entitle him to habeas relief. This Couft

finds only a few instances of ggibly improper conduct among thesails. Even if those acts were

improper, and this Court considered the misconds@ whole, Lang has failed to demonstrate that

(4]

the misconduct was “so pronounced and persistenttthatmeate[d] the entire atmosphere of th

trial.” See Wogenstah$68 F.3d at 335.
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Twelfth Ground for Relief
Arbitrary Sentencing

Lang complains the trial court erred by acceptirgjury’s recommended sentence of deal
for Cheek’s murder but only lifeithout the possibility of parole for Burditte’s murder. He argue

that because he was convicted of the same chiargasth crimes, with the same aggravating factor

the jury and trial court “improperly weighed whethictim was as an aggravating circumstance” in

violation of the Eighth and Fourteenth &mdments and Ohio law (Doc. 16 at 95-98).

Lang raised this identical claim on direct appsakDoc. 18-1 at 1519-20). In his Petition

he implicitly concedes that the Ohio Suprenoei adjudicated the claim on the merits for purpose

of AEDPA by arguing that the Ohio Supreme Caudécision violates § 2254(d)(1) and (d)(2) (Dogq.

16 at 98). However, in his Traverse, Lang argues the Ohio Supreme Cauwnt ddjudicate this
claim on the merits because it “misrepresented Laslgis” as an inconsistent-verdict claim (Doc
33 at 111). Adarrington makes clear, the substance of a state court’s analysis is irreleva

determining whether the claim was “adjcated on the merits” under AEDPMarrington, 131 S.

Ct. at 784—-85. Lang raised this claim in state cand the Ohio Supreme Court ruled on the claim.

Therefore, AEDPA applies.
In rejecting Lang’s claim, the Ohio Supreme Court reasoned:

In proposition of law XI, Lang argues that his death sentence for Cheek’s murder
should be vacated because the juryrdesecing recommendations—Ilife for Burditte’s
murder (Count One) and death for Cheekigder (Count Two)—are arbitrary. Lang
contends that the disparity in sentewgcoccurred because Burditte was a drug dealer
and Cheek was not. Consequently, Lang agine jury improperly considered the
victim’s status as an aggravating circumstance in reaching its death verdict.

We reject Lang’s argument. The jury verdicts are not inconsistent. The jury was
required to “consider, and weigh against the aggravating circumstances proved beyond
a reasonable doubt, the nature and circumstarities offense.” Here, the nature and
circumstances of the offense showed Bwatitte was involved in selling illegal drugs
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to Lang at the time of his murder. Thewas no evidence showing that Cheek was
involved. In weighing the nature and circstances of the offense, the jurors might
have determined that Burditte’s merdwas mitigated because of Burditte’'s

involvement in the events leading up te hiurder. On the other hand, the jury might
have decided that Lang’s murder of Cheek was not mitigated at all.

Moreover, it is not for an appellate courtsigeculate about why a jury decided as it
did. “‘Courts have always resisted ingng into a jury’s thought processes * * *;
through this deference the jury brings to the criminal process, in addition to the
collective judgment of the community, alement of needed finality.” fd., quoting
United States v. Powgl1984), 469 U.S. 57, 66—67, 105 S.Ct. 471, 83 L.Ed.2d 461.

Additionally, we reject Lang’s claim th#te jurors improperly considered Burditte’s
status as a drug dealer as an aggmagatircumstance. The trial court properly
instructed the jury on the aggravating aimtstances that they could consider during
their deliberations. The trial court’s instructions included the admonition, “The
aggravated murder itself is not an ag@tavg circumstance. You may only consider
the aggravating circumstances that wesédescribed to you and which accompanied
the aggravated murder.” It is presumibct the jury folleved the trial court’s
instructions. Based on the foregoing, we overrule proposition XI.

Lang 129 Ohio St. 3d at 553 (paragraph numbers and internal citations omitted).
Neither Lang nor the State identify clearlyadsdished federal law governing Lang’s argumer
comparing his sentences for the musdeirBurditte and Cheek, respectivefed/Nhite v. Woodall

134 S. Ct. 1697, 1706—-07 (2014) (“The critical poirthat relief is available under § 2254(d)(1)’s

unreasonable-application clause if, and only if, so®bvious that a clearly established rule applig¢s

to a given set of facts that there couldnimefairminded disagreement on the questionDunn v.
United States284 U.S. 390 (1932), on which the State se{[@oc. 23 at 87), governs a jury verdic
with inconsistent findings of guilt on separatants that involve the same evidenSee Dunn284

U.S. at 393-94.Furman v. Georgia408 U.S. 238 (1972), ar@regg v. Georgia428 U.S. 153
(1976), on which Lang relies (Doc. 33 at 108-09), goeeailenges to state sentencing procedur

which a defendant argues result in the arbitrary imposition of a capital sen8aeee.g Godfrey
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v. Georgia 446 U.S. 420, 428 (1986). Neither controls in this case, where Lang allegq
“inconsistent” sentences on separate counts.
Lang also argues that his death sentence isasband capricious because the jury and trig
court must have improperly consigd the non-statutory aggravegicircumstance that Cheek wag
not a drug dealer, which Lang claimsghe only factor distinguishing her from Burditte (Doc. 33 &
111-12). But the Ohio Supreme Court, addressisg#ry argument, found the sentences complig
with state law, and “a state court’s interptieta of state law, including one announced on dire
appeal of the challenged conviction[,] biradgederal court sitting in habeas corpuBradshaw v.
Richey 546 U.S. 74, 76 (2006). And asnatter of federal law, iBarclay v. Floridg 463 U.S. 939,

950 (1983), the Court held that “[o]nce the jury fitliat the defendant falls within the legislatively

S

[=

defined category of persons eligible for the death penalty, . . . the jury then is free to consider a myria

of factors to determine whether or not death is the appropriate punishméetCourt continued:

[w]e have never suggestedat the United States Constitution requires that the
sentencing process should be transformed into a rigid and mechanical parsing of
statutory aggravating factors. But to atf# to separate the sentencer’s decision from
his experiences would inevitably do precighlgt. It is entirely fitting for the moral,
factual, and legal judgment of judges and juries to play a meaningful role in
sentencing. We expect that sentencersexgircise their discretion in their own way

and to the best of their ability. As longthat discretion is guided in a constitutionally
adequate way, sd#roffitt v. Florida, 428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913
(1976), and as long as the decision is sotwholly arbitrary as to offend the
Constitution, the Eighth Amendment cannot and should not demand more.

9

Lang states in his Traverse that his sentencéavbgrary and disproportionate as compared to hi
co-conspiratorssic] and compared to others similarly sitad” (Doc. 33 at 112). This Court doeg
not address Lang’s perfunctory comparison of his sentence with Walker’'s sentence, a clai
included in Lang’s Petition and not apmtely developed in the briefSee United States v. Ha849

F.3d 1033, 1042 (6th Cir. 2008) (“[I]ssues advetteoh a perfunctory manner, unaccompanied b
some effort at developed argumentation, are @eenaived.”) (internal quotation marks omitted),
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Id. at 951. Thus, even if the jury and trial court were influenced by Burditte’s drug dealing in
considering Lang’s sentence, the “consideratioa nbn-statutory aggravating circumstance, even
if contrary to state law, does not violate the Constituti@niith v. Mitche|l348 F.3d 177, 210 (6th
Cir. 2003) (citingBarclay, 463 U.S. at 939).

Seventeenth Ground for Relief
Cumulative Error

—

Lang asserts the cumulative effect of all tbagtitutional errors he alleges deprived him @
a fair trial and penalty-phase hearing (Doc. 3B3t-38). Because Lang raised his cumulative-errpr
claim in state postconviction proceedings, he pregkthe claim for federal habeas review. Byt
“cumulative error claims are not cognizable ondebecause the Supreme Court has not spoken on
this issue.” Williams v. Andersom60 F.3d 789, 816 (6th Cir. 2006).
CERTIFICATE OF APPEALABILITY ANALYSIS
This Court must determine whether to grar@ertificate of Appealability (“COA”) for any
of Lang’s grounds for relief. The blanket grandenial of a COA “undermine[s] the gate keeping
function of certificates of appeility, which ideally should separate the constitutional claims that
merit the close attention of counsel and this court from those claims that have little or no viabllity.”
Porterfield v. Bell 258 F.3d 484, 487 (6th Cir. 2001). Lang may not appeal this Court’s denial offany

portion of his Petition “[u]nless arcuit justice or judge issues a certificate of appealability,” whigh

“may issue . . . only if the applicant has makelassantial showing of the denial of a constitutiong
right.” 28 U.S.C. § 2253(c). Lang miushow “that reasonable jurists could debate whether (or, for
that matter, agree that) the petition should have e=smtved in a different manner or that the issugs
presented were adequate to deserve encouragement to proceed f8téoéry/. McDaniel529 U.S.

473, 483—-84 (2000) (internal quotation marks omitt&ith respect Lang’s procedurally defaulteg

120




claims, Lang must show “juristd reason would find it debatable whether the petition states a valid

claim of the denial of a constitutional right anditfurists of reason would find it debatable whethegr

the district court was correct in its procedural rulingd’
Applying these standards, this Court de@&3OA for grounds for tief 3, 4, 6, 8, 10 (only
sub-claims regarding Lang’s red clothing and reedrskatement), 11 (subaoins A, F, and G), 12,

14, 15, and 17. Similarly, this Court denies@ACfor Lang’s plainly defaulted grounds for relief,

specifically grounds 5, 7, 9, 10 (except sub-claims relating to Lang’s red clothing and recqgrded

statement), 11 (sub-claims B, C, D, and E), 13, and 16. This Court grants a COA for Lang’s

ineffective assistance of trial counsel claim relgag mitigating evidence (ground 1) and his juro
bias claim (ground 2).

CONCLUSION

For the foregoing reasons, this Court deniessPetition for Writ of Habeas Corpus. This

Court further certifies that, pursuant to 28 U.S.C. § 1915(a)(3), an appeal from this decision co

r

uld be

taken in good faith as to Lang’sdt and second grounds for relief, and this Court issues a certifigate

of appealability pursuant to 28 U.S.C. § 2253(c)ederal Appellate Rule 22(b) as to those clain
only. As to all remaining claims, this Court certifies that, pursuant to 28 U.S.C. § 1915(a)(3
appeal from this decision could not be takegad faith, and that there is no basis upon which
issue a certificate of appealability, 28 U.S.C. § 2253(c).
IT IS SO ORDERED.
s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

March 27, 2015
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