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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

DOUGLAS THOMPSON, CASE NO.513-cv-00917
Plaintiff, MAGISTRATE JUDGE
KATHLEEN B. BURKE
V.

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION, AMENDED MEMORANDUM

OPINION & ORDER *

Defendant.

Plaintiff Douglas Thompsort“Plaintiff” or “Thompson) seeks judicial review of the
final decision of Defendant Commissioner of Social $gc(‘Defendant” or“Commissioner”)
denying I application forsocial security disabilty eefits Doc. 1 This Court has jurisdiction
pursuant to42 U.S.C. § 405(g) This casés before thaindersignedviagistrate Judge pursuant to
the consent of the parties. Doc. 1Bor the reasons set forth below, the CAKFFIRMS the
Commissioner’s decision.

I. Procedural History

Thompson protectively filed applications for Disabilty Insurance BengfitB”) and

Supplemental Security Income (“SSI”) on January 28, 2009. 113116, 162168, 169171,

222. He alleged a disability onset date of July 1, 2008 (Tr. 1622289, and claimed disability

! Pursuant to Fe®. Civ. P. 60(a),ite Memorandum Opinion and Order dated June 30, 2014 (Dds.@hended
to deletdhe sentence fragment foundratotnote 32 in Doc. 21. This Amended Memorandum OpimiahCader
replaces Doc. 21in its entirety.

2 protective filing is a Social Security termfbe first time you contactthe Social Security Administration to file a
claim for disability or retirement. Protective fiingtdéa may allow an individualto have an earlier applicatioe da
than the actual signed application date. This is importsause protective filing often affects the entitlement date
for disability and retirement beneficiaries along with tdependents.
http://www.ssdrc.com/disabilityquestionsmain 20.html
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based on deteriorating disc disease (Tr. 117, 124, Zi6r initial denial by the state agency

(Tr. 113114, 117123), and denial upon reconsideration (Tr.-116, 124128), Thompson
requested a hearing (Tr. 1022). OnJuly 26, 2011, Administrative Law Judge Barbara Sheehe
(“ALJ”) conducted an administrative hearingr. 39-65.

In her November 10, 2011, decisidhge ALJ determined thathompson had not been
under a disability from July 1, 2008, the alleged onset date, through the datelefitien. Tr.
20-38. Thompson requested review a thLJ’s decisionby the Appeals Council Tr. 1519.

On March 5, 2013, the Appeals Coundé#niedThompson’s request for review, making the
ALJ’s decision the final decision of the Commissioner. IF4.

II. Evidence
A. Personal, educational and vocational wdence

Thompson was born in 1978. Tr.-48, 162, 169, 222. He was 33 years olthattime
of the hearing. Tr.45. He has never been married. Tr. 343. He hasitioeemidren that
ive with their mother. Tr. 343. Thompson lives with his mom. Tr. 51.wbkied in the past
as a general laborer and stopped working on Ju8, 2his alleged onset date. Tr. 225.

As a general laborer, Thompson performed various jobs, including loading and univadksy
running machinery, and performing general housekeeping work. -B9,5827. He completed
high school and one yeaf college in 2004. Tr. 45, 230.

B.  Medical evidence’

1. Treatment history

% Although Thompson alleged disability based on both mendad aysical impairments, his arguments pertain to
his alleged physicalimpairments. Doc. 17. Accordingly rtiedical evidence summarized herein relatesto
Thompson's alleged physicalimpairments.



Beginning as early as 2006 through 260ompson received treatment through the
Famiy Health Center (“FHC”) in both Ohio and Michigan for reported back pain266310.

During a May 9, 2008 visit with Dawn Ackerman, RN, P£, at the FHC, Thompson
reported that he was living ata mission and/or at a friend’s house anchevagloyed. Tr. 282.
He reported that he was continuing to have low back pain that radiated ocgasionall his left
leg but noted that there were days when his back did not bother him as mu282. T@n
examination, Thompson was extremely tender over the Sl joint primarily deftttzand he had
tenderness to palpation along the lumbar paraspinous musculature. Tr. 2ght Bgaaises
were negative and his strength was 5/5. Tr.282. Ms. Ackerman ak$hesgson with
chronic low back pain with sciatica of the left lower extremity. ZB2. Thompson noted that
he had smoked mariuandaut three weeks prior but was not using any further and intended to
stop completely. Tr.282. Thompson wass$igned to [a] narcotics contract” and a urine drug
screen was performédTr. 282. Ms. Ackerman prescribed Vicodin and Flexeri. Tr. 282.

On June 3, 2008, Thompson saw Ms. Ackerman for his low back pain and sciatica. Tr
280. He reported that his mother had passed away. Tr. 280. He indicdtbee lihd been
sleeping better with the Flexeril and was doing really well with tloedfi. Tr. 280. He
reported, however, that he had run out of Vicodin and his pain had gotten worse over tBé pri

hours. Tr. 280. During the examination, Ms. Ackerman noted that Thompson ndisgstée

*The last FHC treatment note appears to be dateel 24, 2008 Tr. 291294. During that visit, Thompson
presented with complaints of a sore throat. T=Z®L Prior to that, on June 3, 2008, Thompsonwas sdeis for
backpain. Tr. 280.

> A May 9, 2008, FHC Michigan treatment note reflects thatfsmn had returned to the area from Ohio where he
had been taking care of his motherwho had cancer. Tr. 282.pAlii6, 2008, treatment note reflects that
Thompson reportedthathe had beenwithout pain for a widlevas working at a factory. Tr.295. A
musculoskeletal exam showed “TENDER SPINOUS PROCESBHESBrange of motion. Normalrotations.
STABLE. Normal strengthandtone.” Tr. 295.

® The drug testwas positive for marijuarigr. 277.



was very uncomfortable sitting; he was rocking onlihlis of his feet to ease his pain. Tr. 280.
Thompson was tender in his lumbar musculature. Tr. 280. Ms. Ackermaseagsaronic low
back pain with sciatica and refiled Thompson’s Vicodin and Flexeril. 280.

On September 10, 2008, Thompsonsp@ed to the Wooster Community Hospital
Emergency Department ("WCH ER”) with complaints of back pain. Tr. 3X@mpson
reported that he had been in pain management in Michigan for his back. Tr. 3itglicated
that the back pain that he was expagieg was similar to his prior back pain. Tr. 316. He
reported that his back pain had gotten worse the day before. Tr. 316. His panoraashen
standing and he got relief by bending his knees. Tr. 316. He denied numbness, dingling
weakness irhis leg. Tr. 316. On examination, he had no vertebral tenderness to palpation but he
did have moderate tenderness to palpation over his left sciatic notc3l6.TrThompson had a
negative straight leg raise bilaterally; 5/5 dorsiflexion, plantaroftexextensor halluces longus
bilaterally; 2+ and symmetric patellar and Achilles tendon reflexatetaly; and normal
sensation to light touch throughout. Tr. 316. Thompson was given prescriptions fioodin,V
Flexeril and Naproxen and he was aéiligo follow up with Dr. Ayman Basali in 2 daysTr.
316:317.

Three days later, Thompson presented at the WCH ER reporting that he had been doing
ok until that evening. Tr. 314. He stated that he turned the wrong way and begammasiag
pain onthe left side of his back. Tr. 314. He reported that his entire ¢gfbdeck and sides were
numb. Tr. 314. Thompson indicated that he had an appointment scheduled withabinEas
days. Tr.314. On examination, Thompson had mild diffuse tenderness to palpatiors over hi
lumbar spine and left sciatic notch. Tr. 314. He had a negative stegjgfatise bilaterally; 5/5

dorsiflexion, plantar flexion, extensor halluces longus bilaterally; 2+ wnchetric patellar and

" Dr. Basaliis a physicianwith the Pain Management Institute at W @mstemunity Hospital. Tr. 421.
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Achilles tendon reflexes bilaterally; and decreased sensation to light totiehlateral left foot.
Tr. 314. The WCH ER doctor noted that an OARRSort showed that Thompson had had 3
prescriptions for narcotic medication in the past year and a number of emedgpactment
visits during the current month. Tr. 314. Since Thompson had reported that hdedadesicto
see Dr. Basali in 3 days, the emergency room doctor gave Thompson apiwesfor 15
Vicodin. Tr. 314.

A month later, however, on October 24, 2008, Thampgresented again to the WCH
ER not having seen Dr. Basal. Tr. 313. Thompson indicated that Dr. Rasitli not see him
unless he paid him $130.00, which he did not have. Tr. 313. Thompson stated that herhad fall
down the steps the day before and aggravated his back. Tr. 313. On examination, Thompson
had some tenderness to palpation diffusely over the left lumbar paraspinalatomec negative
straight leg raises; deep tendon reflexes were +2/4 equal bilatertig @tella and Achiles;
nomal L5 extension; he was able to stand and ambulate without difficulty;hergwas no
external evidence of trauma such as bruising. Tr. 313. The emergency roomindazted,
“At this point, he stated that in Michigan he was getting Flexeril aaddifi 7.5 for his pain. |
explained to him that for chronic pain | would not write him for narcotics.”3T8. The
emergency room doctor offered him prescriptions for Ultram, Flexeril amiddyn and a
referral to a primary care physician. Tr. 313.

Thompson continued to seek treatment at the WCH ER for complaints of back pain

through May 2008, Tr. 311 (12/10/2008), 331 (1/4/2009), 330 (1/11/2009),-32B

8“OARRS” is the Ohio Automatic Rx Reporting Syst&@aeOhio Administrative Code § 47311-11(A)(1); see
alsoTr. 428 (referring to an OARRS report); Tr. 432 (referring to the Ohio AutoReportingSystem Survey).

°He also presentedto the emergency roomfor complaintirofiptassociated with his back. Tr.324. For
example, on April 22, 2009, Thompson presented to thel BRCwith complaints oftooth pain and an inability to
see adentisintilthe following Monday. Tr. 324.



(2/26/2009), 32627 (3/9/2009), 325 (4/16/2009). During his January 11, 2009, WCH ER Vvistt,
Dr. Wright, the emergency room doctor, assessed Thompson with acutéalifasand acute
chronic pain syndrome. Tr. 330. He noted that Thompson had been unable to get his pain
medication filed because he did not have insurance or financial resodrce330. Dr. Wright
suggested that Thompson follow up with doctors at the Startzman Clinic330lr.During a

March 9, 2009, WCH ER visit for complaints of back pain, Dr. Lofgren, theganey room

doctor, reminded Thompson that he had been agvigim that he had chronic pain and needed
to be seen by a pain management specialist. Tr. 326. Thompson indicated thaa hefdadl

to Dr. Blankenhorn but he was waiting for his records from Michigan. Tr. 326Loyren
reminded Thompson that @mpson had been saying that for almost a year and advised
Thompson that he would provide him with a prescription for 15 Vicodin but would nohinea
again with narcotics. Tr. 326. Thompson was instructed again to followthupheiStartzman
Clinic. Tr. 326. However, on April 16, 2009, Thompson returned again to the WCH ER stating
he had run out of Vicodin and Flexeril. Tr.325. On examination, Thompson showeatbcali
tenderness at L4, L5 with referral pain at the left gluteal region, dioul@athy; no root pain;

no CVA tenderness; and he was able to ambulate with difficulty. Tr. 325.Gilhduz, the ER
physician, discharged Thompson with a prescription for Vicodin and Flexerihgtnacited him

to follow up with a Dr. Jonathan Kase or his family doctor. Tr. 325.

In May 2009, Thompson was in jail on drug and domestic violence charges. Tr. 234,
334341. As part of the mental health and substance abuse interview, the prison comsdlor
that Thompson “catastrophized about all of his many medical issues341Tr.He indicated he
would be paralyzed if he moved the wrong way because of a herniated disc andasaiily

that he would have a heart attack while in jail because of his increasety.a Tr. 341.



On November 1, 2@) Thompson saw Mark J. Tereletsky, D.O., with complaints of
lower back pain. Tr. 373. Thompson reported that his lower back pain shoots itiv lbp.
Tr. 373. He indicated that he had fallen down the stairs. Tr. 373. DiefS&yenoted that
Thompson had tenderness to palpation over his left Sl joint area. Tr. 3idBnpson had good
range of motion. Tr. 373. Dr. Tereletsky prescribed 30 Vicodin and Som&73Tr.Thompson
returned to see Dr. Tereltsky on December 8, 2009, with codtioamplaints of back pain and
continued pain down his left leg. Tr. 372. Thompson was seeking a refil afatieali Tr.

372. Dr. Tereltsky noted that Thompson had a decreased range of motion indginbar Tr.

372. Thompson thought he had hadvRil but could not say where it was done. Tr. 372. Dr.
Tereltsky decided to keep Thompson on small amounts of Vidodin for the pain and to continue
with Soma and NSAIDS? Tr. 372.

During 2010, Thompson continued to seek treatment at various emergemsy ro
including, Dunlap Community Hospital, WadsweRlitman Hospital, WCH, and Summary
Health System Barberton Hospital, for his low back paifir. 394 (12/30/2010), 39898, 465

466 (12/20/2010)% 401 (12/13/2010), 42829 (11/30/10}° 430431 (11/2/200), 432433

19 A May 24, 2010, physical examination note from Dr. RoBelindsay, D.O., indicates that Thompson had seen
Dr. Tereletsky in the past but had been dismissed. Trs887#lsdr. 404 (6/21/2010 Dunlap Communltdpspital
emergency departmentnote).

' Additionally, Thompson sought emergency roomtreatnegmither issues, including dental pain in January 2010
(Tr. 438) and arash in December 2010 (Tr. 399).

2 Thompson presented to the ER with complaints of shoulieepa exacerbation of back pain following a fall.
Tr. 465. On physicalexamination, Thompson showea@“gpinous process tenderness over the cervical,
thoracolumbar or sacral areas. Mild paraspinal discomfdredf4L5 area. Straight leiise negative ... Good
range of motion ofthe shoulder, elbow and wrist. 5/5 dtipnantalgic.” Tr. 465.

¥ Thompson was given a prescription for Percocet, MotrirFeeril and advised to follow up with his doctor.

Tr. 428. However, Dr. Louislorwitz, M.D., the attending physician, noted that he bawed Thompson'’s

OARRS report and it was concerning. Tr.428. Dr. Hoomoted thatthe OARRS reportreflected that, during the
prioryear, Thompson had used 5 different addresses ameCleaed 40 different prescriptions for narcotics from

13 different doctors and 6 different pharmacies. Tr. 428.



(9/26/2010)+* 434 (9/9/2010), 43844 (9/7/2010), 403 (8/30/2010), 4094 (8/8/2010}> 435
(7/16/2010), 40405 (6/21/2010), 43837 (5/6/2010), 438 (1/3/2010).

In 2010, Thompson also received treatment from physicians at the Familyc&Geantter
(FPC). Tr. 381390. On May 24, 2010, Thompson saw Dr. Robert F. Lindsay, D.O., of the FPC
for problems with swallowing and vomiting. Tr. 387. During that visit, Thompsported that
he had an appointment scheduled with Dr. Blankenhorn yn2Ddl0 for pain management. Tr.
387. Dr. Lindsay advised Thompson to keep his appointment with Dr. Blankenhoumsd&ra
Lindsay no longer treated chronic pain with narcotics. Tr. 388. On August 20, 2@ifpson
saw Dr. Lindsay following his emengey room visit for having fallen off a ladder and having
been advised that he might have fractured a rib. Tr. 385. Thompson indicated hiwd o
met with Dr. Blankenhorn because he had a court date. Tr. 385. Thompsoneitquieist
received a neweferral for Dr. Blankenhorn. Tr. 3886. He also received a prescription for
Percocet. Tr. 386.

On September 13, 2010, Thompson also saw pain management specialist Ayman H.
Basali, M.D., regarding his chronic back condition. Tr.-421. Thompsornformed Dr.

Basali that he had been treated by Dr. Tereletsky who treated himpigitina¢ injections,
Vicodin and antinflammatory medicatiol® Tr. 423. Thompson reported that his pain was
getting worse with dull, aching sensation in his lower lurmeggon, varying in intensity

between a 3 to 10 out of 10. Tr. 423. He indicated that his pain increasedawndtingst lifting,

“Thompson reported chronic back pain and indicated thptiisvas worse because higear old daughter

jumped on him, straining his back. Tr.432. The att@nphysician, Dr. Lisa Darenek M.D., noted that she did not
feel comfortable writing Thompson any prescriptions fanciotic because he had multiple prescriptions from
multiple emergency rooms for pain. Tr.432.

®* Thompson reported falling off af6ot ladder while retrieving a kitten out of a tree. Tr.409

®* Thompson indicatethe he hadhoved outthe state and therefore stopped treatment withiletS&y. Tr. 423.
Thompson reported thathe was under the care of outan of Stgtdpsicians. Tr. 423.



walking, bending or doing any other kinds of activity; his activities of daily Iviagl gradually
decreased; and his slemgpipattern was interrupted because of the pain. Tr. 423. Thompson
also indicated that he was unable to do physical therapy because of the pdia3. THe
reported muscle weakness, muscle pain, and decreased range of motié22. Tn
examination Thompson showed limited range of motion with flexion and extension movement
with diffuse paraspinal facet tenderness; straight leg raising wasvee flexion, abduction and
external rotation was negative. Tr.422. Thompson had no dermatomal oy skxfisgs and
no focal motor deficits. Tr. 424. Dr. Basali assessed degerediv disease lumbar; facet
syndrome lumbar; and radicular syndrome lower extremity. Tr. 424. He rexwachan MRI
of the lumbar spine and prescribed Mobic and Zandiléxho scheduled medications. Tr. 424.
The September 17, 2010, lumbar spine MRI showed:
L5-S1 annular bulge with midline and right paracentral disk protrusion and
accompanying endplate spondylosis, with impingement on the descending right
S1 nerve rot, without compressive intervertebral neural foraminal narrowing.
L4-5 annular bulge, posterior central and right intraforaminal disk protrusions,
endplate spondylosis and right greater than left facet arthrosis, resaoling i
compressive bilateral lateral recess encroachment and moderate right
intervertebral neural foraminal narrowing.
L3-4 annular bulge with posterior central disk protrusion and mid endplate
spondylosis, with mild bilateral lateral recess encroachment, without csgiare
intervertelbbal neural foraminal narrowing.
T11-12 posterior right paracentral disk protrusion, imaged in sagittal plane only.
Cosider further assessment with axial imaging through this level of dedicated
thoracic spine MRI, as clinically warranted.
Tr. 406408, 445447.
On September 22, 2010, Thompson saw Dr. Deanne E. McCarrol, D.O., 6fGheTF.
383. Thompson reported that he had been hit by a car on September 18, 2010, when he was

walking to get mail. Tr. 383. He stated that he was hit on the bduk ufht knee and hit the



hood of the car and roled. Tr.383. The car was going01tph. Tr. 383. He did not file a
police report and he did not go to the emergency room. Tr. 383. He thought heewas fi

kept hurting and hurting. Tr. 38Dr. McCarroll noted that Thompson’s story was questionable
because his past medical history showed that he had already been to the gmeoge

three other occasions in September 2010 and had a hard time answering why he didt@ot go a
being hit ly a car. Tr. 383. Dr. McCarroll recommended that Thompson continue eitmat
heat on his knee and stretching. Tr. 384. She also recommended that he continokicttisai
Dr. Basali had prescribed for him for anflammatory effects. Tr. 3840n September 30,

2010, Thompson returned to the FPC for a chgrfollowing a September 24, 2010, emergency
room visit. Tr. 31882. He saw Dr. Douglas R. Brown, D.O. Tr.-38PR. Thompson reported
that he was scheduled to see Dr. Basali the followwegek and also indicated that the Zanflex
that Dr. Basali had prescribed was not working at all and he was having tiitef pain in his
back. Tr.381. On examination, Thompson's range of motion was decreasg@l. TDr.

Brown prescribed Percodedt noted that Thompson was told that no more pain medication
would be dispensed. Tr. 382.

Thompson did not see Dr. Basali again but, on November 17, 2010, he saw pain
management specialist Dr. Daniel Lynch, M.D. Tr.-502. On examination, Thompsdad a
mildly antalgic gait with left limp; his posture was poor with moderatmd shoulders and
forward stoop; and his range of motion was significantly reduced with respexiension,
moderately reduced with flexion and mildly reduced with latdradmd rotation. Tr. 502.
Provocative testing was positive for facet arthritis, left &t jairthropathy while his lower left
extremity was approximately 1.5 cm shorter than his right side. Tr. 502:oldigical testing

was grossly normal in testingerve roots LiS2 for any sensory or motor deficits and deep
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tendon reflexes were normal except at his left knee. Tr. 502. Dr. Lyncdeddompson that
Dr. Lynch intended to employ minimal narcotic management and explained tpainall
medication wes to be written by Dr. Lynch. Tr. 503. Dr. Lynch recommended various
treatment, including medication, steroid injections, and a consultatiophysical therapy. Tr.
503.

On December 7, 2010, Thompson received a lumbar epidural injection (Tr. 40@nan
January 1, 2011, he received a caudal epidural injection (Tr. 393). Followingeti®ns, on
February 2, 2011, Thompson saw Dr. Lynch. Tr-468 Dr. Lynch noted that Thompson
“certainly has reason for having significant lower back pain.” Tr. 464. ypch indicated that,
based on Thompson's MRI from the prior year, Thompson had a herniated nucleus pafposus
the L34, L45, and L5SI levels along with effacement of the L5 and S1 nerve roots. Tr. 464.
Because medication management awgttions had given Thompson only temporary relief, he
provided Thompson with the names of orthopedic spine surgeons. Tr.464. Dr. Lynch also
noted that he explained to Thompson that he would not escalate his opioid mediogtion
further but that, in t event of flareups, an emergency room visit might be his only option. Tr.
464.

Thompson had a second lumbar spine MRI performed on February 17, 2011. - Tr. 505
507. The MRI showed (1) disc protrusions a#,3.4-5 and L5S1 with degenerative disc
disease and disc dehydration; (2) no foraminal stenosis or significant | canahs¢nosis; and
(3) mild facet arthritis in the lower lumbar spine. Tr. 506. Atkojng 2011, Thompson

continued to receive treatment at emergency rooms for his low bacK pain477483

"He also presentedto the emergency roomforarash. 749890
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(1/17/2011)*® 469475 (1/19/2011), 45862 (2/23/2011}° 449455 (/9/2011)*° 497-501
(5/8/2011)** 484485 (5/17/2011).

On July 20, 2011, Glenn D. Blankenhorn, D.O., saw Thompson for a consultation with
respectto Thompson's complaints of low back pain. Tr1810Thompson reported having had
low back pain for six year€. Tr. 510. He described his pain as being constant with stabbing,
stinging, pins and needles in his lower extremities that was exacebadetivity and lessened
by pain medication. Tr. 510Thompson reported having had multiple evaluations along with an
MRI and being diagnosed with multievel disc disease with herniations am$iste Tr. 510.

An orthopedic consult had occurred but surgery was not recommended. Tr. 510. Thondpson ha
beenreferred to pain management and started on Vicodin. Tr. 510. He underwetdlphysi
therapy trials and epidural injections with poor relief. Tr. 510. Thompsonldwttiad

neuroactive medications and NSAIDS. Tr.510. He had not been givench TiaNS or

educated in guided imaging. Tr. 510.

Dr. Blankenhorn indicated that, on physical examination, Thompson “does have
paraspinal muscle faciltation and some segmental restrictions. 2+ ,bideg@ps, brachioradialis
deep tendon reflexes and latg@la, and 1+ Achiles bilateraly. Negative SLR, Lasegue, and

bowstring. No lower extremity muscular atrophy or fasciculations. Ea&@anal appearing

¥ Thompsn presented to the emergency roomindicating that hisyzei so bad that he passed out. Tr. 477.

¥ Thompson complained of worsening back pain. Tr. 456. adeédeen moving a heavy object. Tr.460. The
emergency roomphysician spoke with Dr. Lymdio advised that Thompson had a “surgical back” and difibglot
that increasing pain medication would help. Tr. 456.

“Thompson reported thathe had slipped, making his back pasewTr. 449.

Z Thompson reported thatDr. Lynch had advised himthat Dchyvas unable to help himanymore and that
Thompson would have to goto the emergency roomfor paiitimedintil he was able to find another doctor. Tr.
499.

*He could not identify a specific event that caused his lekipain but notethat he had beenin a motor vehicle
accidencein 1997; was a mixed martial art fighter; and pezfibhmeavy factory work until2007. Tr. 510.

12



gait and localizes well to light touch.” Tr. 510. Dr. Blankenhorn noted thatcheehigwed the
multiple reports of imaging and Thompson did have “multiple level disc dise#tsa disc
protrusion and englate spondylosis at ES1 with S1 root impingement.” Tr. 510.

Dr. Blankenhorn opined that Thompson had: (1) chronic pain syndrome; @)etatve
joint and disc disease; (3) lumbar disc herniation; and (4) possible opdidyl. Tr. 510. Dr.
Blankenhorn’s plan included putting Thompson on a pain contract and continuing with his pain
medications and doing an OARRS review the day prigréscribing. Tr. 51311. He also
recommended trials of TENS, lumbar traction, and a possible follow up ledtragliagnostic
evaluation and education in guided imaging. Tr. 5Di. Blankenhorn stated that Thompson
should be seen again in two weeKs. 511.

2. Opinion evidence

a. Treating physician

After seeing Thompson for a consultation on July 20, 2011, Glenn D. Blankenhorn, D.O.,
on August 3, 2011, completed a Medical Source Statement regarding Thompsdy'saabili
perform certain physical agties. Tr. 508509. Dr. Blankenhorn opined that Thompson was
(1) limited to lifting/carrying up to 10 pounds occasionally and up to 2 pounds frequ@tly;
imited to standing/walking a total of 30 minutes during @8 workday and for 15 minutes
without interruption; (3) limited to sitting for a total of 1 hour during d@mm@8r workday and for
1 hour without interruption; (4) rarely or never able to climb, balance, stomg;h; kneel or
crawl; (5) rarely or never able to push/pull; occasionally able to reachreaqebhtly able to
handle, feel, and perform fine or gross manipulation; and (6) unable to be exposigtitso dred
temperature extremes. Tr.5889. Dr. Blankenhorn further opined that, in addition to a

morning, lunch and afternoondark, Thompson would require additional breaks and Thompson
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would need an awill sit/stand option. Tr. 509. Dr. Blankenhorn indicated that Thompson had
been prescribed a brace and TENS unit and he described Thompson’s pain asises6ge
b. Consultative examining physician

On March 13, 2009, Perry Wiliams, M.D., completed a Basic Medical, forcluding
exam findings and a “physical functional capacity assessrieffr”375376. Dr. Wiliams
noted that Thompson’s extremities were within norifinaits; his spine was tender at the lumbar
sacral spine, with decreased range of motion; and his joints were imtacB876. Dr. Wiliams
indicated that Thompson had degenerative disc disease of the lumbar spine. He 3iéted
that Thompson’s health status was “poor but stable.” Tr. 376. Dr. Wiliardered xays of
Thompson’s lumbar spine. Tr. 374. Thoseays showed:

[N]Jormal alignment of the lumbar vertebrae with mid loss of disk space-a6L4

Note that there is a shallow AP diaeetf the lumbar canal from L4 through S1

which may represent a degree of lumbar canal stenosis, a finding which could be

evaluated with CT or MRI. Bone mineralization is normal. There is no fracture
of listhesis.
Tr. 374. The impression was: “Degenerative disk disease 4id.4Shallow AP diameter of the
lower lumbar canal.”

In the “functional capacity assessment,” Dr. Wiliams opined that Thompsan(1)
imited to stand/walking for a total of£2 hours in an-&our workday and for 22 hours without
interruption; (2) limited to sitting for a total of@hours in an-&our workday and for-2 hours
without interruption; (3) limited to lifting/carrying up to 20 pounds frequently anpoR&ds

occasionally; and (4) markedly limited in his abilty to push/pull and bend37%r. Dr.

Wiliams indicated that Thompson’s limitations were the resulhefrioted conditions. Tr. 375.

% The form completed by Dr. Wiliams is an Ohio Departmediodifand Family Services form. Tr. 838. On
March 4,2009, Thompsonsigned an Ohio Department of Jolaarilg Bervices formindicating that he agreed to
apply for SSI and he agreedthat, if he received SSI, theBtatld be entitled to receive his SSI benefitsin the
amount of reimbursable pub#issistance that the State had provided. Tr. 182.
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Dr. Wiliams checked a box indicating that Thompson was employable, notihgresgirictions
Tr. 375.
c. State agency reviewing physicias

On August 28, 2009, state agency reviewing physician Edmond Gardner, M.D.,
completed a Physical RFC Assessment. Tr-3&B Dr. Gardner opined that Thompson could
occasionally [lift and/or carry up &0 pounds; frequently lift and/or carry up to 25 pounds; stand
and/or walk for about 6 hours in afhBur workday; sit for about 6 hours in at@ur workday;
and push and/or pull, other than as shown for lift and/or carry. Tr. 364. DingBapined tht
Thompson had no postural, manipulative, visual, communicative, or environmanitztioins.
Tr. 365367. Indiscussing Thompson’'s aleged symptoms, Dr. Garnder stated,

Allegations are partially credible. He alleges he is unable to do any lifting

including a gallon of mik, however he is able to perform basic ADL's per his

report. There is no evidence of radiculopathy and he is neurologically intact. The
degree of limitations set forth by the clmt are disproportionate to the MHR. in

He is ale to walk, stand and move about in a normal manner. If his pain were as

severe as he alleges, one would think he would seek alternative treatment or

surgical intervention.
Tr. 368.

On March 30, 2010, W. Jerry McCloud, M.D., reviewed additional medical edenc
including medical records from Dr. Tereletsky, and concluded that theraavaew medical
evidence that would alter Dr. Gardner’s August 28, 2009, RFC. Tr. 380. DhudcCloud
affirmed Dr. Gardner’s August 28, 2009, RFC. Tr. 380.

C. Testimonial evidence
1. Thompson’'stestimony

Thompson testified and was represented by counsel at the administratieg. héa 44

59. He indicated that he had been unable to work since July 1, 2008, because of ganstant
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Tr. 45, 55. He has tried to work but cannot. Tr.55. He indicated that he nwssldoo many
days. Tr.55. He stated, “l can’'t even get out of bed.” Tr. 55.

He described his pain as being located on the lower left side and middlebatkjswith
really bad shooting pain down into his left leg that causes numbnessopbtwice each day for
about 3640 minutes. Tr. 46. He stated that sitting or standing too long make<kipdia
worse. Tr. 46. He can sit for about 25 minutes at a time and he canstabdut 30 minutes at
atime before having to change pioss?* Tr. 4647. He occasionaly uses a cane when he is
feeling really bad to help prevent a fal. Tr-38 He can walk for about 3 minutes at time. Tr.
47. Also, if he is lying down a certain way and turns to grab something, Heeli twige and
then go numb and feel shooting pain. Tr. 47. He indicated that he is not surectalt Hift a
gallon of mik. Tr. 5354. He stated that his doctor advised him not to lift anything over a
pound. Tr.54. The most comfortable position fan s lying on his back with his left leg
pulled up towards his body. Tr. 47. He stated that he is in that position for7afiauts each
day. Tr. 47. He reported that the pain is so bad sometimes that it causeghinmconscious.
Tr. 45, 4748.

Thompson indicated that he has tried everything to relieve the pain. Tr. 45, 48as He
tried physical therapy, epidural and cortisone injections, different tygeesrokilers and
muscle relaxers. Tr. 48. However, he stated that nothing sedotslljo eliminate the pain. Tr.
48. Shortly before the hearing, he started seeing Dr. Blankenhorn, a newapaigement
doctor. Tr. 4849. He stated that it had taken him a while to get in to see Dr. Blankenhorn
because of scheduling conflicts and insurance issues. Tr. 49. Thompsonhataied t
Blankenhorn had switched him from Vicodin 500 to Percocet 750. Tr. 49. Also, Dr.

Blankenhorn added Flexeril to try to alleviate Thompson’'s back spasms. Trhd&pson

**During the hearing, Thompson askedif he could stand for a&mriir. 55.
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indicated that his medication makes him very tired. Tr. 49. Some nightsaable i®© sleep

through the night but, on other nights, the pain causes him to wake up after about @ to thr
hours. Tr.49. He is tired, groggy and slightly disoriented on days after he Isesphatell.

Tr. 4950. Dr. Blankenhorn was considering whether a TENS machine could help Thompson
with his back spasms. Tr. 50. His doctors had advised him that therearediyno other
procedures for his back. Tr.50. However, he noted that one doctor mentioned thagdrhom
could try fusion but that doctor also said that fusion would just put more pressine lugher

discs and cause them to deteriorate at a faster rate. Tr. 50.

Thompson described a typical day as waking up, taking his medicationbaatgdown
and watching a movie, getting up, checking on his mom, usualy lying back down, trying to
check the mail, and playing chess with a friend if a friend comes oveb0.THe usually
spends most of the day in his room reading books and wateténgsion. Tr. 5661. He is
unable to help with the laundry but occasionally helps with the dishes if hie isosstand long
enough. Tr. 51. He really does not drive but recently obtained his driver’s lit@nse
emergencies. Tr. 53.

Prior to having problems with his back, he was very athletic. Tr. 5lenidged playing
basketball and was a martial artist. Tr. 51. Thompson acknowledged usinguhiugisohol in
the past but reported that he had not used mariuana for almost two years sincedenhad
pain management. Tr.&PR. He drinks alcohol occasionally. Tr. 52.

2. Vocational Expert’'s testimony

Vocational Expert (“VE”) Lynn Smith testified at the hearing. Tr689 The VE

described Thompson’s past work. Tr.60. Shedtdd that Thompson performed work as a

17



machine operator (a medium, unskilled job); hand packager (a medium, unskljednd cable
assembler (a medium, skiled job). Tr. 60.

The ALJ proceeded to ask the VE a series of hypotheticals. -B8.6@6r her first
hypothetical, the ALJ asked the VE to assume a person of the same age, educgiast
relevant work experience as Thompson who can lift and carry 10 pounds frequently and 20
pounds occasionally; can sit, stand and/or walk for 6 hours @&haar workday; can never
climb ladders, ropes or scaffold; and can occasionally climb stairsaenub. Tr. 60. The VE
indicated that the described individual would be unable to perform Thompson'’s lgesttre
work but there would be other jobs available that the individual could perfolodimg (1)
assembler, a light, unskiled job with 1,500 positions available localf0QGstatewide, and
200,000 nationally; (2) ticket seller, a light, unskiled job with 7,000 positissiable locally,
140,00 statewide, and 3.4 milion nationally; and (3) fast food worker, a ligigkiled job
with 4,000 postitions available locally, 100,000 statewide, and 2.2 milion rigtiori. 61.

For her second hypothetical, the ALJ added that the individual loedadni the first
hypothetical should also avoid all exposure to workplace hazards such as unprotgtiisd hei
and dangerous machinery. Tr. 61. The VE indicated that the same jobsoiistiee first
hypothetical would remain available. Tr. 61.

For herthird hypothetical, the ALJ asked the VE to assume a person of the same age,
education and past relevant work experience as Thompson who can lift and carbypguids
frequently and 10 pounds occasionally; can sit during the course dfi@m 8vorkdy and stand
and/or walk for 2 hours during the course of a@m8r workday; should never climb ladders,
ropes or scaffolds; and can occasionally climb stairs and ramps. -62. 6Ihe VE indicated

that, although the described individual would be unabieetform Thompson's past relevant
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work, there would be other jobs available that the individual could performdimgl (1)
inspector, a sedentary, unskiled job with 1,500 positions available 1088900 statewide, and
670,000 nationally; (2) ordexlerk, a sedentary, unskiled job with 1,000 positions available
locally, 9,000 statewide, and 260,000 nationally; and (3) assembler, a sgdemtkiled job
with 1,300 positions available locally, 17,000 statewide, and 300,000 nationalig2.Tr.

Far her fourth hypothetical, the ALJ added that the individual described in itie thi
hypothetical should also avoid all exposure to workplace hazards such as unprotgtiisdohei
dangerous machinery. Tr. 62. The VE indicated that the same jobs listéé third
hypothetical would remain available. Tr. 62.

For her fifth hypothetical, the ALJ added that the individual described irhiteaind
fourth hypotheticals should be allowed a sit/stand option, which would entabindual
being off task a minute or two while changing positions. T6%2 The VE indicated that the
described individual would remain able to perform the inspector job and order clerkrjo83.
In addition, the VE indicated that the individual would be able to perform the fitkef
checker, a sedentary, unskiled job with 7,000 positions available localy, @@dvide, and
1.8 milion nationally. Tr. 63.

For her sixth hypothetical, the ALJ added that, as result of the symptonthethat
individual experienceghe individual described in the third, fourth and fifth hypotheticals would
be off task 20% of the time or more. Tr. 63. The VE indicated that there wontl jbles
available for the described individual. Tr. 63.

For the final hypothetical, the ALJ asked the VE if there would jobs awaiablthe

individual if, instead of being off task 20% of the time, the individual woulsk rtwo or more
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days of work per month. Tr. 63. The VE indicated that there would be no jobs avilatiie
described indidual. Tr. 63.
[Il. Standard for Disability

Under the Act42 U.S.C $423(a) eligibility for benefit payments depends on the
existence of a disability. “Disability” is defined as the “inapilto engage in any substantial
gainful activity byreason of any medicalideterminable physical or mental impairment which
can be expected to result in death or which has lasted or can be expecteion@ lashtinuous
period of not les¢han 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore:

[A]n individual shall bedetermined to be under a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable

to do his previous work but cannot, considering his age, education, and work

experience, engage in any other kifdsabstantial gainful work which exists in
the national economy . . . .

42 U.S.C. § 423(d)(2)(A)

In making a determination as to disabilty under this definition, an #&kdquired to
follow a five-step sequential analysis set out in agency regulations. vEhstéips can be
summarized as follows:

1. If the claimant is doing substantial gainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity, is suffering from a
severe impairment that has lasted or is expected to last for a continuous
period of at least twelve months, and his impairment meets or equals a
listed impairment, claimant is presumed disabled without further inquiry.

4, If the impairment does not meet or equal a listed impairment, the ALJ
must assess the claimant’s residual functional capacity and use it to
determine if claimant’s impairment prevents him from doing past relevant

#wn\\]ork which exists in the national economy’ means workathexists in significant numbers eitherin the
region where such individual lives orin severalregions@tountry.”42 U.S.C. § 23(d)(2)(A)

20



work. If claimant’s impairment does not prevent him from doing his past
relevant work, he is not disabled.

If claimant is unable to perform past relevant work, he is not disabled ff,
based on his vocational factors and residual functional capacty, he is
capable of performing other work that exists in significant numbers in the
national economy.

20 C.F.R. §§ 404.1520416.926%° see als®Bowen v. Yucker#i82 U.S. 137, 1482 (1987)

Under this sequential analysis, the claimant has the burden of proof aO&tegsough Four.

Walters v. Comm’r of So&ec,127 F.3d 525, 529 (6th Cir. 98. The burden shifts to the

Commissioner at Step Five to establish whether the claimant has thenBWQcational factors

to perform work available in the national econonigi.

V. The ALJ’s Decision

In her November 10, 2011, decision, the ALJ made the following finffings:

1.

Thompson meets the insured status requirements through June 30, 2013.
Tr. 25.

Thompson has not engaged in substantial gainful activity since July 1,
2008, the alleged onset date. Tr. 25.

Thompson has the following severe impairments: extensiieults;
obesity; degenerative disc disease, lumbar disc herniation, and low back
syndrome. Tr. 25. Thompson’'s medically determinable impairments of
bipolar disorder, rul@ut antisocial personality disorder, and alcohol and
cannabis abuse, considered singly or in combination, do not cause more
than minimal limitation in Thompson’s ability to perform basic mental
work activities are and therefore are not severe. F2625

Thompson does not have an impairment or combination of impairments
that meés or medicaly equals the severity of one of the listed
impairments. Tr. 2@7.

%The DIB and SSI regulations cited herein are generallyicnAccordingly, for convenience, further citations
to the DIB and SSlregulations regarding disability ddtextions will be made to the DIB regulations foun@Gt
C.F.R. 8§ 404.150&t seq. The analogous SSlregulations are fou2@@AaF.R. § 416.90%kt seq., corresponding to
the last two digits ofthe DIB cite (.20 C.F.R. § 404.15260rresponds 20 C.F.R. § 416.920

#'The ALJ's findings are summarized.
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5. Thompson has the RFC to perform sedentary work except that he may
occasionally climb ramps and stairs, but may never climb ladders, ropes
or scaffolds; he must avoid all exposure to workplace hazards, such as
unprotected heights and dangerous moving machinery. -B1.27

6. Thompson is unable to perform any past relevant work. Tr. 31.

7. Thompson was born in 1978 and was 30 years old, which is defined as a
younger individual age 184, on the alleged disabilty onset date. Tr. 32.

8. Thompson has at least a high school education and is able to
communicate in English. Tr. 32.

9. Transfeabilty of job skils is not material to the determination of
disabilty. Tr. 32

10. Considering Thompson's age, education, work experience, and RFC,
there arejobs that exist in significant numbers in the national economy
that Thompson can perform, inciad inspector, order clerk, and
assembler. Tr. 333.
Based on the foregoing, the ALJ determined that Thompson had not been under a
disability from July 1, 2008, through the date of the decisidn.33.
V. Parties’ Arguments
A. Plaintiffs arguments
Thompson presents two arguments in support of his request for reversal and remand.
First, he argues that the ALJ’s RFC finding is not supported by substantiahcevidecause the
ALJ did not properly weigh the opinion evidence and/or explain how heniRisGupported by
the opinion evidence. Doc. 17, pp-1A More particularly, he argues that the ALJ did not
properly weigh the opinion of his treating physician Dr. Blankenhorn who opined that Tdmomps
had more severe limitations than those included in the ALJ’'s RFC. Daqup.1¥415
(referencing Tr. 50809). He also argues that the ALJ’'s RFC is not supported by the other

opinion evidence. Doc. 17, pp.-16. He argues that, although the ALJ found that the opinion

of the consultative examining pigian Dr. Wiliams was entitled to “lttle weight” because

22



evidence received after he rendered his opinion justified more restiiotitations, the ALJ’s
RFC was less restrictive than Dr. Wiliams’ opiniSh.Doc. 17, pp. 146.

Second, Thompson args that the ALJ erred in assessing Thompson's credibility. Doc.
17, pp. 1721. He argues that the ALJ only discussed statements regarding hisctatiesa
that diminish  Thompson’s credibiity and ignored other statements about hiachkilfies hat
would show that he is unable to work. Doc. 17, ppl98 He also argues that the ALJ did not
properly consider his treatment and medication or work history record whesiagdes
credibility and incorrectly suggested that Thompson exaggerategrhjgoms. Doc. 17, pp. 19
20.

B. Defendant’s arguments

In response, the Commissioner argues that the RFC is supported by sulestaietiade
and that the ALJ properly considered and weighed the medical opinion evidence20,Du.
19-23.

The Commissioner also argues that the ALJ’s credibiity assessmapp@ted by
substantial evidence and that, in assessing Thompson’s credibility, fhpréperly noted
inconsistent statements and exaggerations and properly considered evidencepebiiilsom
daily activities in conjunction with the objective medical and opinion evidema. 20, pp. 23
25.

VI. Law & Analysis
A reviewing court must affirm the Commissioner’s conclusions abserteaeation

that the Commissioner has failed to apply the correct legal standards orade findings of fact

“Thompson also points out that the ALJ gave little weightécsthte agency reviewing physicians’ opinions who
opined that Thompson could performa full range of medionk because evidence received after they rendered
their opinions justified a more restrictive RFC. Doc.d26. Thus, he argues it remains unclear howthe ALJ
arrived at her RFC. Doc. 17, p. 16.
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unsupported by substantial evidence in the recé?dJ.S.C. § 405(g)Wright v. Massanari321
F.2d 611, 614 (6th Cir. Z1B). “Substantial evidence is more than a scintila of evidence but less
than a preponderance and is such relevant evidence as a reasordhligghtiraccept as
adequate to support a conclusio®&saw v. Sec’y of Health @uman Servs966 F.2d 1028,

1030 (6th Cir. 292) (quotingBrainard v. Sec’y of Health & Human Seng39 F.2d 679, 681

(6th Cir. 189). The Commissioner’s findings “as to any fact if supported by substantial
evidence shall be conclusive McClanahanv. Comm'r of Soc. Sgt74 F.3d 830, 833 (6th Cir.
2006) (citing 42 U.S.C. § 405(¢) Even if substantial evidee or indeed a preponderance of the
evidence supports a claimant’s position, a reviewing court cannot overturn “saslong
substantial evidence also supports the conclusion reached by the J&lnk% v. Comm'r of Soc.
Sec, 336 F.3d 469, 477 (6th Cir. @B). Accordingly, a court “may not try the casde novonor
resolve conflicts in evidence, nor decide questions of credibilitgarner v. Heckler745 F.2d
383, 387 (6th Cir. 181).

A. The ALJ properly considered and weighed the medical opinion evidence and the
RFC is supported by substantial evidence

“[A] n ALJ does not improperly assume the role of a medical expert by assessing the
medical and nemedical evidence before rendering a residual functional capacity findirge
v. Comm’r of Soc. Se@42 F. Appx. 149, 157 (6th Cir. @9). The regulations make clear that a
claimant's RFC is an issue reserved to the Commissioner and the Wlas®ss a claimant’s
RFC “pased on all of the relevant medical and other evidence” of re20rd.F.R. 8§
404.1545(g) 404.1546(c);see alsaColdiron v. Comm’r of Soc. SeB91 Fed. Appx. 435, 439
(6th Cir. 2A0) (“The Social Security Aonstructs that the AL3 not a physician- ultimately

determines a Plaintiff's RFC”).
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Thompson recognizes that it is the ALJ and not a physician who ultimate ymietera
claimant's RFC. Doc. 17, p. 14. However, he asserts that reversaraad is warranted
because the RFC is not supported by substantial evidence. Doc. 171j@p. H#& argument is
based on his claim that the ALJ did not properly weigh the opinions of Dr. BlankeniebiDr.a
Williams and/or explain how her RFC was suppoitbgdhe opinion evidence. Doc. 17, pp- 14
17.

The ALJ determined that Thompson had the RFC to:

[Plerform sedentary work as defined in 20 CFR 404.1567(a) and 416.967(a)

except that claimant may occasionally climb ramps and stairs, but may never

clmb ladders, ropes or scaffolds; the claimant must avoid all exposure to
workplace hazards, such as unprotected heights and dangerous moving
machinery.

Tr. 27.

It is the ALJ’s responsibility to evaluate the opinion evidence using ther$eset forth
in 20 C.F.R. 8 404.152720 C.F.R. § 404.1527(e)(2)Those factors iade the examining
and/or treatment relationship, length, nature and extent of treatmdiohsip, supportability
of the opinion, consistency of the opinion with the record as a whole, and zpsacmli20

C.F.R. § 404.1527(c)(X(p).

1. Dr. Blankenhomn

With respect to the opinion of Dr. Blankenhorn, the ALJ stated,

Little weight is accorded the opinion of the claimant’s treating sourennGl
Blankenhorn, D.O., that the claimant would be limited to the sedentary exertional
level, could stand and/or walk no more than-ba# hour in an eight hour
workday and could sit no more than one hour in an eight hour workday, that the
claimant could not climb, balance, stoop, crouch, kneel, crawl, push or pull, that
the claimant could occasionally reach, should avoid all exposure to heights and
extremes of temperature, would veég additional rest periods and would require
the option to sit or stand at wil. Dr. Blankenhorn examined the claimant and was
reporting within the bounds of his professional certifications, yet the record
reflects that he examined the claimant on glesioccasion. Dr. Blankenhorn’'s
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opinion contained no narrative, offering no findings on which his opinion was

based and his opinion was inconsistent with the essentially benign findings of his

own physical examination.
Tr. 31.

Thompson argues that “ggause the ALJ named Dr. Blankenhorn as a treating source,
she was required to accord his opinion controling weight if it wassupfported by medicaly
acceptable clinical and laboratory diagnostic techniques not inconsistenttiar substantial
evidence in the record.” Doc. 17, p. 15. Thompson's argument assumes thate tleeaAls]
called Dr. Blankenhorn a treating source, Dr. Blankenhorn was a treatinge entitled to
controling weight under the “treating physician rule.”

With respect tohe “treating physician rule,” the Sixth Circuit has stated‘{lagh ALJ
must give the opinion of a treating source controling weight if he finds the opirgin w
supported by medically acceptable clinical and laboratory diagnostic techaigde®t
inconsistent with the other substantial evidence in the case retakiigon v. Comm’r of Soc.
Sec, 378 F.3d 541, 544 (6th Cir. @0); 20 C.F.R. 88 404.1527(d)(2)

A treating source is an acceptable medical source who provides, or has provided, a
claimant with medical treatment or evaluation and who has had an ongoingetreatm
relationship with thelaimant. 20 C.F.R. § 404.1502 The Commissioner wil generaly
consider there to be an “ongoing treatment relationship” when the medical evektablshes
that a claimant is or has been seen with a frequency consistent with aceegitad practice for

the type of treatment or evaluation required for a claimant's medicaltioondd. “The

2t atreating source’s opinion is notprovided controliimgjght, certain factors are to be applied by the ALJ to
determine what weight should be givento the treating ssarpmion. Bowenv. Comm’r of Soc Se4¢78 F.3d

742, 747 (6th Cir. Z7). The factors tobe considered are: (1) the length of the &ettatationship and the
frequeng of the examination, (2) the nature and extentof the tegditralationship, (3) the supportability of the
opinion, (4) the consistency of the opinion with the recerd @hole, (5) the specialization ofthe source, and (6)
any otherfactors which tetwl support or contradict the opinioBowen 478 F.3d at 747220 C.F.R. 88

404.1527(d) 416.927(d)
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treating physician doctrine is based on the assumption that a medicasipratesvho has dealt
with a chimant and his maladies over a long period of time wil have a deeper im@the
medical condition of the claimant than wil a person who has examinedrmait but once . ..

" Korneckyv. Comm’r of Soce8, 167 Fed. Appx. 496, 507 (6th Cir.(8) (quoting Barker v.
Shalalg 40 F.3d 789, 794 (6th Cir. 98). In those instances where a physician is not a treating
source Wilsonhas been found to be inapplicabl&eeSmith v. Comm'’r of Soc. Se482 F.3d

873, 876 (6th Cir. 20F); see alsdkornecky 167 Fed. Appx. at 508ee alsdaniels v. Comm’r

of Soc. Se¢152 Fed. Appx. 485, 490 (6th Cir.(B).

Although the ALJ referredto Dr. Blankenhorn as a “treating source,” e A
specffically noted that Dr. Blankenhorn saw Thompson on only one occasion. Tr. 31.
Thompson does not claim that he had an ongoing treatment relationship with iRerBlarn
such that his opinion should be entitled to special deference. Nor does he providehanity a
to support a clainthat the ALJ’s mere reference to Dr. Blankenhorn as a “treating source”
elevated Dr. Blankenhorn’s opinion to that of a treating physician entilegetcial deference
under the “treating physician rule.” Accordingly, because Thompson'sonship withDr.
Blankenhorn did not to the level of an ongoing treatment relationship, the Courthiiids
contrary to Thompson's argument, the ALJ did not violate the treating physid&rsee
Daniels 152 Fed. Appx. at 49891 (noting that, even though the ALJ casualy referredto a
doctor as a treating source, the ALJ’s failure to specifically addhed doctor’'s opinion was not
surprising because the doctor did not meet the requirements under the regidaberdefined
as a treating physiciangee als@mith 482 F.3d at 87@inding that doctors who had examined
the claimant on a single occasion or treated claimant on a very limitsl digh not constitute the

type of ongoing treatment relationship contemplated by the “treating physic&i. rul
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Thompson alternatively argues that, if Dr. Blankenhorn's opinion was not ertttle
controling weight, the ALJ was required to weigh the opinion using the fesgtferth in20
C.F.R. §8§ 404.1527 and 416.997Doc. 17, p. 15. However, the ALJ did jubat. She
considered the length of the treatment relationship, i.e., one visi31.TiShe considered the
supportability of the opinion, i.e., the opinion contained no narrative and offergdlingsd on
which the opinion was based. Tr.31. She idemed the consistency of Dr. Blankenhorn's
opinion with the record as a whole, i.e., his opinion was inconsistenttheitassentially benign
findings of his own physical examination. Tr. 31. The ALJ met her obligation taleomsd
weigh Dr. Blankenhorn’s opinion and explain the reasons for providing little weighatt
opinion. Accordingly, the Court finds no error in the ALJ’s consideration of andeiugatw
provided to Dr. Blankenhorn’s opinion. Accordingly, reversal and remand is notntetra

2. Dr. Williams

With respectto Dr. Wiliams opinion, the ALJ stated,

Little weight was accorded the opinion of the consultative physical examiner,

Perry Wiliams, M.D., that the claimant could lift twenty five pounds occaliona

and twenty pounds fregqutly, that the claimant could stand and/or walk four

hours in an eight hour workday and could sit for six hours in an eight hour
workday, that the claimant was markedly limited in his abilty to push, pull or
bend. Dr. Wiliams examined claimant and wagarting within the bounds of his
professional certifications, yet evidence received subsequent to the rendering of
this opinion, particularly the diagnostic imaging (14F/9), (19F/2) justifies the
more restrictive limitations imposed.

Tr. 31.

The RFC estriction limiting Thompson to sedentary work is more restrictive than D

Wiliams’ opinion, which would allow Thompson to perform work at the light llex@mpare

¥ Those factors include the examining and/or treatment resdiforiength, nature and extent of treatment
relationship, supportability of the opinion, consisteafihe opinion with the record as a whole, and specializatio
20 C.F.R. §404.1527(c)(1®).
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20 C.F.R. 8 404.1567(&)Sedentary work involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles like docket fildsggers, and small tools . . Wjth 20
C.F.R. 8 404.1567(b{"L ight work involves lifting no more than 20 pounds at a time with
frequent lifting or carrying of objects weighing up to 10 pounds .. Hlowever, Thompson
argues that the ALJ should have also included other more restrictiveidingitaincluding
imitations for push/pull, bending and prolonged sitting, and/or should have provided a
meaningful explanation to account for the apparent contradiction between thiohsita the
RFC and the weight provided to the opinion evidetfc®oc. 17, p. 16.

When determining an RFC, an “ALJ considers numerous factors . . . incltiéing
medical evidence, nemedical evidence and the claimant’'s credibilitySeeColdiron, 391 Fed.
Appx. at443 The ALJ’s decision makes clear that, when formulating Thompson’s tREC,
ALJ considered both medical and nmedical evidence as well akdmpson’s credibility. Tr.
27-31. Moreover,“tlhe Social Security Actinstructs that the Atdot a physician- ultimately
determines a Plaintiff's RFC”ld. at 435 Thus, Thompson's suggestion that, because the ALJ
provided ittle weight to the various medical opinions, the ALJ's RFC cannot be deeme
supported by substantial evidence (Doc. 17, pp. 14, 16), is without merit.

Further, although the ALJ, when discussing Dr. Wiliams’ opinion, did natifgyadly
state why he dinot include Dr. Wiliams’ stated restrictions for pushing/pullingndigg or
prolonged sitting in the RFC, the ALJ’s discussion of Dr. Blankenhorn’s opiniororddrates

that the ALJ implicitly determined that the evidence did not support thosstidims. See

% Additionally, the RFC is more restrictive than the opisiofthe state agency reviewing physicians who opined
that Thompson could performmediumwork. Tr. 364, 383 Jtate agency reviewing physicians also opined that
Thompson had no posturallinitans, including stooping and crouching. Tr. 365.

¥ Thompson also suggests that, because the ALJ provided/éight to the various medical opinions, the ALJ’s
RFC cannotbe deemed to be supported by substantial evid@oc. 17, pp. 14, 16.
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Vaughan v. Comm'r of Soc. SE2013 WL 453275, * 11 (N.D. Ohio Jan. 7, 201@port and
recommendation adoptggD13 WL 453252 (N.D. Ohio Feb. 6, 20{8&cognizing that in the
Sixth Circuit, “an ALJ can consider all the evidence without directly esssng in his written
decision every piece of evidence submitted by a party . .. so long as his fiadingd as a
whole show that he implicitly resolved any conflict.” (quotihgral Defense Systerdsron v.
N.L.R.B 200 F.3d 436, 453 (6th Cir. 99)); see alsdarger v. Commissioner of Social Sec.,
414 Fed. Appx. 739, 749, 753 (6tlir.2011) (recognizing that, wherthe necessary evidence
and analysis is contained within the decision, it may be shown that an plicitiym resolved
conflicts based on the ALJ’s factual findings as a whole). Thus, Thompsagument that the
RFC conflicted with Dr. Wiliams’ opinionand the ALJ failed to adequately explain why she did
not include limitations for pushing/pulling, bending and/or prolonged sitting is witheuwit.
For example, Dr. Wiliams opined that Thompson was markedly limiteds ialiity to
bend or push/pull. Tr. 375. Simiarly, Dr. Blankenhorn opined that Thompson coelg oar
never stoop or crouch and could rarely or never push/pull. T5@®08 When discussing Dr.
Blankenhorn’s opinion, the ALJ found that, among other limitations, Dr. Blankeshstated
imitations of no pushing/pulling, stooping or crouching were unsupported by sp&ciiig$
and were inconsistent with the essentially benign findings of his own phegsaaiination. Tr.
31. This discussion is sufficient to allow this Courtdfmw the ALJ’s rationale for not
including Dr. Wiliams’ marked limitations of no bending and/or no pushing/pulling.
Thompson also argues that the ALJ should have accounted for limitations in prolonged
sitting. However, he does not propose what that limitation should have beerovétorghen
discussing Dr. Blankenhorn’s opinion, the ALJ explained that Dr. Blankenhorn’s oppimadn

Thompson would need a sit/stand option was unsupported by specific findings and were
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inconsistent with the essentialyenign findings of his own physical examination. Tr. 31.
Again, the ALJ’s discussion of Dr. Blankenhorn’s opinion is sufficientlidavathis Court to
follow the ALJ’s rationale for not including limitations in the RFC te@amt for “prolonged
sitting.”

Since the ALJ’s decision makes clear why the ALJ did not include iomigtin the RFC
for pushing/pulling, bending and/or prolonged sitting, the Court finds that revadsedmand is
not warranted.

B. The ALJ properly evaluated Thompson's cedibility

Thompson argues that the ALJ improperly discounted his credibiity. Doc. 17,-pp. 17
Social Security Ruling 9&p and 20 C.F.R§ 404.1529describe a twqpart process for assessing
the credibility of an individual's subjective statements about his or hgt@y First, the ALJ
must determine whether a claimant has a medically determinable plyysioahtal impairment
that can reasonably be expected to produce the symptoms alleged; then the Advhinatdt
the intensity and persistence associated with those symptoms to detesmitieose symptoms
imit a claimant’s ability to work.

When evaluating the intensity and persistence ahienaht's symptoms, consideration is
given to objective medical evidence and other evidence, including: (1) daitiess; (2) the
location, duration, frequency, and intensity of pain or other symptoms; (3) fartggpiand
aggravating factors; (4) thgpe, dosage, effectiveness, and side effects of any medication taken
to alleviate pain or other symptoms; (5) treatment, other than medicedibeived for relief of
pain or other symptoms; (6) any measures used to relieve pain or other synaptdr(igjother
factors concerning functional limitations and restrictions due to pairher symptoms.20

C.F.R. § 404.1529(g)Soc. Sec. Rul. 96'p, 1996 WL 374186, at J(ly 2, D96).
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“Tolerance of pain is a highly individual matter and a determination of digalmised
on pain by necessity depends largely on the credibility of the claiméitiafreal v. Sec'y of
Health & Human Servs818 F.2d 461, 463 (6th Cir. 88 (quoting Houston v. Secretary of
Health and Human Service&s6 F.21 365, 367 (6th Cir.284)). Thus, since thé&LJ had the
opportunity to observe Thompson, her conclusions should not be easily disnidseste also
Calvin v. Comm'r of Soc. Sed37 Fed. Appx. 370, 371 (6th Cir.1A) (citing Walters v.
Comm'r of Soc. Sed.27 F.3db25, 531 (6th Cir.197)) (“An ALJ's findings based on the
credibility of the applicant are to be accorded great weight and deferencrilgodytisince an
ALJ is charged with the duty of observing a witness's demeanor and crédibildevertheless,
an ALJ's assessment of a claimant's credibiity must be supportaddiprgial evidence.”
Calvin, 437 F. Appx. at 371

In reviewing an ALJ’s credibility determination, a court is “limited evaluating whether
or not the ALJ’s explanations for partially discrediting [claimant'dirtesy] are reasonable and
supported by subsitial evidence in the recordJones v. Comm'’r of Soc. Sg236 F.3d 469,
476 (6th Cir. 203). The court may not “try the case de novo, nor resolve ictsnih evidence,
nor decide questions of credibility.'Gaffney v. Bower825 F.2d 98, 100 (6th Cir. 89).

When assessing the credibility of Thompsoalegations regarding the intensity,
persistence and limiting effects of his back p#ie ALJ considered the case record and
conducted a thorough credibiity analysisd concluded that the limitations associated with his
pain were not as severe as Thompateged Tr. 27-31.

The ALJ considered the results of objective medical evidence and physacaihations.
Tr. 2829. For example, the ALJ recognized that, while diagnostic testing proviggpars for

Thompson’s allegations of shooting, stabbing fgaihis lower back, with numbness in his left
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leg, and an inability to lift anything, stand or sit too long, the record, whendiewa whole,
did not support Thompson’s allegation that his impairment would be preclusive afriall .
28.

Further,in accordance with the regulations, when reaching his conclusions with trespec
to the credibility of Thompson’'s alleged disabling pain, the ALJ considered Thommpdaiy
activities, including his abilty to attend to his own personal hygiene and groopenfprm
normal household chor$drive, run errands, shop in stores, manage his own finances, walk for
exercise, and read and watch television. T+3@4referencing Exhibits 3E (Tr. 233) and 6F (Tr.
346) and hearing testimony). Tr-30. The ALJndicated that, “fw]hile none of these
activities, considered alone, would warrant or direct a finding of ndvieidsawhen considered
in combination, they strongly suggest that the claimant would be capable of engagmgvork
activity contemplated bthe residual functional capacity.” Tr. 30. Additionally, the ALJ
considered the fact that Thompson had engaged in other activities “whiclffieule do
correlate with the alleged intensity of the pain stemming from hisrmeai.” Tr. 29. As
exanples, the ALJ noted that, on October 8, 2008, and December 10, 2008, Thompson reported
to emergency room personnel that he had fallen off laddeFs. 29 (referencing Exhibit 12F/31
(Tr.411) and Exhibit 3F/1 (Tr. 311)). Also, on September 26, 2010, d$wmreported to
emergency room personnel that he aggravated his back condition when his six year old daughte
jumped on him. Tr. 29 (referencing Exhibit 13F/5 (Tr. 432)). On February 23, 2011, Tmomps
was at the emergency room after having moved hebjegts. Tr. 29 (referencing Exhibit

15F/13 (Tr. 460)).

¥ The ALJ considered the fact that Thompson reported that lled&equent breaks when performing household
chores. Tr.29.

% 0On October 8, 2008, he reported having fallen from a laddes twhihg to rescue a cat froma tree. Tr. 411. On
December 1008, he reported beingon a ladder and slipping sideways@&feet and hitting the ladder on the
way down. Tr. 311
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Addtionally, the ALJ considered treatment other than medication useceteereli
Thompson’s symptoms. Tr. 29hompson acknowledges that the ALJ considered this factor.
Doc. 17, p. 19. Howevehe appears to suggest that, because Thompson tried so many different
types of treatment without relief, the ALJ should have concluded that Thompslejations
that his pain was completely disabling were fully credible. Doc. 1719p0. The ALJS
decision makes clear that the Alwds aware of Thompson’s treatment history #edstepshe
had taken to try toelieve his pain bushenonetheless concluded that, based on the record,
Thompson’s allegations that his symptoms were completely disabling neefully credible.

For example, the ALJ noted that Thompson had tried spinal injections, howengaty was not
recommended. Tr. 29 (referencing Exhibit 21F/1 (Tr. 510)). Additionally, thkecénsidered
that, although Thompson reported having ugdee a course of physical therapy, no such
records were in the file. Tr. 29. The ALJ also considered that Thompsidoe&a discharged
from pain management. Tr. 29 (referencing Exhibit 2F/9 (Tr. 295, April 16, B@@8ment
note reflecting “broken fa contract.”))®

The ALJ considered Thompson’'s use of prescription medications and noted that
Thompson had reported no side effects. Tr. 29 (referencing Exhibit 9E (Tr. ZF4pmpson
acknowledges that, in one report, he reported no side efifeicidis medication (Tr. 244) but
argues that, in another report and during the hearing, he indicated that higtioreditade him
very tired (referencing Tr. 50, 261). Thus, he asserts that the Akedlbiity assessmentis
flawed. However, as discussed below, the ALJ was aware of thesestenstatements and

factored that into her credibiity assessment.

*The ALJ also referenced Exhibit 17F/14, a May 8, 2011, emesgeomnote indicating that Thompson reported
that Dr. Lynch was no longer treating himbecause Dr. Lyratiedthe can’t help me anymore and I havetogoto a
straight pain clinic fortreatment.” Tr. 499. The ALJ irattied that the reasonrfbhompson’s discharge fromthe
pain management practice was unspecified but ntditthad often beenreported that Thompson had engagedin
drug seeking behavior. Tr. 29 (referencing BExhibil3fFf. 331), Exhibit 4F/3 (Tr. 326), BExhibit 15F/9 (Tr. 356

and Bxhibit 18F/2 (Tr. 503)).
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The ALJ also noted that Thompson had made inconsistent statements and indidated tha
although his inconsistent statements may not have theaesult of a conscious intention to
mislead, they nonetheless suggested that information provided by Thompson might not be
entirely reliable. Tr. 30. For example, on August 12, 2009, when asked aboahseksbuse,
Thompson indicated, “I used in tipast but | haven’t in a long time.” Tr. 343. However, the
ALJ noted that, a few months earlier, Thompson had been incarceratedsiesgas of
mariuana. Tr.30 (referencing Exhibit 4E (Tr. 234)). The ALJ also nbidThompson had
provided incosistent statements regarding medication side effects. Tr. 8defmeing Exhibit
15E (Tr. 261) and Exhibit 9E (Tr. 244)).

Thompson also argues that the ALJ improperly suggested that he exaggerated his
symptoms. Doc. 17, p. 20. He asserts that Rmi&nhorn’s opinion, which indicates that
Thompson should only lift or carry 2 pounds frequently (Tr. 508) is consistent withp$bots
testimony that Dr. Blankenhorn told him not to lift anything weighing over 1 pouncb4Jr.
While Dr. Blankenhorn’sopinion reflects that he opined that Thompson was restricted to
ifting/carrying 2 pounds frequently (from 1/3 to 2/3 of ahdir day), Dr. Blankenhorn also
stated that Thompson could lift/carry up to 10 pounds occasionally (from Jeryfittto 1/3 of
an 8hour day). Tr.508. Moreover, in finding that the record suggested that Thompson has
exaggerated his symptoms, the ALJ also pointed to an intake examinationnwherexaminer
referenced the fact that Thompson “catastrophized” about his physiudiians. Tr. 30
(referencing Exhibit 5F/9 (Tr. 341)). Thus, considering the record as a,wtocannot be said
that the ALJ’s finding that Thompson tended to exaggerate symptoms is not supported by

substantial evidence.
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Additionally, Thompson taleissue with the fact that the ALJ noted that his sporadic
work history raised a question as to whether his continuing unemployment \aasraldted to
his impairment. Doc. 17, p. 20. Thompson does not argue that it was improgdes AdJtto
have casidered his past work history but claims that the record does not support the ALJ
finding that his work history was sporadic. Doc. 17, p. 20. More particularipsserts that the
record shows that he posted earnings in every quarter but for 4 quarters in thes Jhg@zding
his alleged onset date. Doc. 17, p. 20 (referencing T+¥1986 Even assuming that
Thompson’s work history does support his claim that he worked in every quarter the 4.t
years preceding his alleged onset date Athé thoroughly analyzed and explained her
assessment of Thompson’s credibility, she did not limit her anadysissingle piece of
evidence, and her assessment of Thompson’'s credibiity was reasonable anddupport
substantial evidencelones336 F.3d at 477Even if substantial evidence or indeed a
preponderance of the evidence supports a claimant's posttion, a reviewingasmat overturn
“so long as substantial evidence also supports the conclusion reached by the ALJ.

Thompson also argues that the Commissioner’s decision should be reversed and
remanded because the ALJ did not discuss many of the factors conta2®@.IR.R. 88
404.1529(c) and 416.929(c)Doc. 17, p. 20However, as shown above, the ALJ’s criitib
assessment includes discussion of many of the factors and is cleariyegixpldoreover, the
regulations do not mandate a discussion of all of the relevant credibility SiaafoALJ may
satisfy his obligations by considering most, if not alfhef factorsSeeBowman v. Chated32
F.3d 32 (Table), 1997 WL 764419, at*4 (6th Cir. Nov. 26, 19p@r curiam)

Here, tle ALJ’s decisionis sufficiently clear to allow this Court to determine whether the

ALJ conducted a proper credibiity assessment and whether that determissgupported by
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substantial evidenceSoc. Sec. Rul. 9&p, 1996 WL 374186at* 4. Having reviewed the
ALJ’s decision, and considering that an ALJ’s credibiity assessmanbis accorded great
weight and deference, the undersigned finds that the ALJ’s credibility anedggirding the
severity of Thompson’s impairments is supported by substantial evidencerdiigly,
Thompson’s request to reverse and remand the Commissioner’s decision onstlo theasi
ALJ’s credibiity assessmentis without merit.

VIl. Conclusion

For thereasons set forth herein, the CoONBFIRMS the Commissionés decision.

frnr (8 (Bl

Kathleen B. Burke
United States Magistrate Judge

Dated: July 2, 2014
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