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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

COLETTE MARIE LOVER,
CASE NO.5:13CV-1861
Plaintiff,

MAGISTRATE JUDGE
KENNETH S. McHARGH

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION, MEMORANDUM OPINION &
ORDER

Defendant.

~— e O e O O

This case is before the Magistrate Judge pursuant otisent of the parties. (Doc.)16
The issue before the undersigned is whether the final decision of the Commisdi@ueial
Security (“Commissioner”) denying Plainti@olette Lover'y(“Plaintiff” or “Lover”) application
for a Period of Disability and Disability Insurance benefits under Title thefSocial Security

Act, 42 U.S.C. 88 416(i) and 423s supported by substantial evidence and, therefore,

conclusive.

For the reasons set forth below, the Court VACATES the Commissioner’s deaision a
REMANDS the case badk the Social Security Administration.

. PROCEDURAL HISTORY

Lover filed an application for Disability Insurance benefts July 22, 2010, with a
protective filing date of July 9, 2010. (Tr.493, 113. Plaintiff allegedshe became disabled on
June 1, 200&lue to suffering fronfused discs in her spine and herniated di§Es 90, 116.
The Social Security Administratiodenied Lover’'s application on initial review and upon

reconsideration. (Tr. 74-77, 82-87).
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At Plaintiff's requestadministrative law judge (“ALJ"Virginia Robinsonconvened an
administrative hearing oMarch 6, 2012to evaluateher application (Tr. 23-51). Plaintiff,
represented by counsel, appeared and testified before thel@)LJA(vocational expert (“VE”),
Mark Andersonalso appeared and testifiett.§.

On March 28, 2012, the ALJ issued an unfavorable decision, findowgr was not
dissbled. (Tr.10-18. After applying the fivestep sequential analysishe ALJ determined
Plaintiff retained the ability to perform work existing in significant numbers in the nétiona
economy. Id.). Subsequently, Plaintiff requested review of the ALJ’s decision from the Appeal

Council. (Tr. 6). The Appeals Council denied the request for review, making the Mbaach

! The Social Security Administration regulations require an ALJ to folidive-step sequential analysis
in making a determination as to “disabilitySee20 C.F.R. 88 404.1528),416.920(a) The Sixth Circuit
has summarized the five steps as follows:

D If a claimant is doing substantial gainful activitg., working for profitshe is not
disabled.
(2) If a claimant is not doing substantial gainful activity, her impairment rbassevere

before she can be found to ¢heabled.

3) If a claimant is not doing substantial gainful activity and iffesing from a severe
impairment that has lasted or is expected to last for a continuous perio@adtatvelve
months, and her impairment meets or equals a listed impairment, clagmamesumed
disabled without further inquiry.

(4) If a claimant’s impairment does not prevent her from doing her past relegdntshe is
not disabled.

(5) Even if a claimant’'s impairment does prevent her from doing her gasangé work, if
other work exists in the national economy that accommodates her residatbrial
capacity and vocational factors (age, education, skills, etc.), she isabledi.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 99); Heston v. Comm’r of Soc. Sg245 F.3d 528, 534
(6th Cir. 2®@1).
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28, 2012determination the final decision of the Commissioner. (15).1Plaintiff now seeks

judicial review of the Commissioner’s fihdecision pursuant té2 U.S.C. § 405(g)

II. EVIDENCE
A. Personal Background
Loverwas born on March 6, 1951 and was 58 years old on her alleged onsand&ié
years old on the date the ALJ rendered her decision. (Tr. 28, 90). Accordingly, she was

considered as a “person of advanced age” for Social 8equirposes.See20 C.F.R.8§

404.1563(d). Plaintiff has a high school education and completed two years of college. (Tr. 28,
46). Shehas past relevant work asreedical transcriptionis{(Tr. 28).

B. Medical Evidence

Lover indicates that she hdseen living with chronic back pain sin@proximately
2005. (Tr. 191). An MRI dated Januay 21, 2008 showed that Plaintiff had multilevel
degenerative spondylosias well as multilevel degenerative central canal and degenerative
bilateral foraminal stenosis at &1 and L4-5. (Tr. 170-71).

On January31, 2008 Lover treated with MichaelKnapic, D.O., and shedescribed
increasing back pain over the past six months, without much radicular pain. (Tr. H&R).
straight leg raise test caused buttock paimt “no true radicular pain.” Dr. Knap&xplained
that Plaintiff's most recent MRI shved “significant diffuse lumbar degenerative disc disease at
all levels.” Hediagnosed multilevel degenerative disc disease with a disc bulge/hernidtibn at
5 andL3-4. (d.). Lover expressed a desire to avoid surgery, and Dr. Knapic referred her to
Michael F. StretanskD.O., for pain managemer{dr. 172).

On February 15, 2008, Plaintiff presented to Dr. Stretanski, who expressed coatern th

Plaintiff would eventually have to undergo a lumbar discectomy, given tlterabbn of her
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lateral forama. (Tr. 17374). Dr. Stretanski provided an epidural injection. (Tr. 170n
March 14, 2008l.overreported pain in her axial spine, with no radicular features. (Tr. I75).
Stretanski noted that Plaintiffad done “extremely well for a few hoursafew days after the
posterior element infiltratioh but that Plaintiff expressed she did not feel better overéhe
doctor performed a medial branch regional infiltratidd.)(

On May 8, 2008Lover reported to Dr. Knapic that she experientgoime relief” with
Dr. Stretanski’s initial injections. (Tr. 176)A physical exam revealed “primarilow back pain
but no leg pairi,and a negative straight leg raigkl.)

Lover also received treatment at the Pain Management Clinic at Wooster @aymu
Hospital. (Tr. 181). In April 2009, Plaintiff receivedan epidural steroid injectian One week
after the injection Lover reported toAyman H. Basali M.D., that she felt50 percent
improvement of her symptoms to the lower lumbar region due tonjeetion. Plaintiff
complained mostly of “radicular symptoms to the lower extremity right sida fhe buttock
area all the way down to her heel with a dull achy sensation associ#ttesbome tingling and
numbness.” Lover’s physicalexam indicated limited range of motion in the lumbar spine, a
positive straight leg raisen the right side at 40 degrees, and a markedly antalgic gait favoring
the left side. Dr. Basali assessed mechanical low back pain, degenerative disk disease of the
lumbar spine, and radicular syndrome of the logwremity (Id.).

On August 24, 2009, Plaintiff called Dr. Basali for an “urgent appointhngume toan
exacerbation of her sympton(3r. 180). Plaintiff reported low back paiadiatinginto the right
lower extremity and wasnable to sit for a prolonged period of tinigr. Basali believed that the

injectionsprovided only temporary relief amécommendedhat Plaintiff meet with Dr. Knapic



for surgical evaluation(ld.). On August 26,2009, Dr. Basaslperformeda lumbar epidural
steroid injection to manage Plaintiffgin until her surgical evaluation. (Tr. 179).

Plaintiff reported to Dr. Knapic for surgical evaluation on September 15, 2009.89Y.
During the examination, she vkad with a markedly left antalgic gaitHer straight leg raise test
showed buttock pain on the right and calf pain on the ldf). (

An MRI performed on September 17, 20@¥ealed(1) degenerative disc diseasedan
spondylosis involving the lumbar spine producing moderatd BBd moderate -5 central
spinalstenosis, (2) broad central 434disc herniation contributing to central spinal stenosis, (3)
left-sided L34 disc herniation impinging on the left L4 nerve root in the reces$(4) broad
left-sided L23 disc herniation indenting the anterior aspect of the thecal sac. (Tr. D8&)to
the severity oLover’'s multilevel diseasand the nature of the surgery, Dr. Knapic did not feel
comfortable performing the surgetyimself, and referred Plaintiff to orthopedic surgeon
Nicholas Ahn, M.D. (Tr. 190).

When Plaintiff met Dr. Ahn on October 22, 2009, she reported severe back pain that ran
down both of her lower extremities, as well as weakness and numbness in her legssttht ca
difficulty walking and standing. (Tr. 191)A neurological examinatiodemonstrated moderate
weakness and numbness in an L4 and L5 type distribution, positive nerve root tensiomdigns, a
positive shopping cart sign in Plaintiff's wal{d.). The doctormade note of Plaintiff'Sailed
attempts to alleviate pathrough conservative treatment. (Tr. 194). Dr. Ahnopinedthatthe
surgery’s chance of succesas 5 percent, and “if nothing eldé&] should at least prevent her
from getting worse by takinthe pressure off the nerves that are being crusHétl).! On

November 17, 2009, Dr. Ahn performed the lumbar fusion surgery. (Tr. 204).



Following surgery, Plaintiff underwentphysical therapy.(Tr. 195). In her initial
evaluation on February 2, 2010, Plaintiff informed Paul McGhde, ©.C.S, that her back and
right leg pain were stilpresent. She rated her thigh and ankle pain at “5” on a “1 to 10” scale
and“10” with activity. She rated her back paiis &ariable from*0” with complete rest and
medication, t0“9” with activity. (d.). Upon physical examination, Plaintiff's trunk range of
motion was significantly limited, she displayed generalized weaknesslogigelly, and her
reflexes were diminishedn the left side. (Tr. 196). Mr. McGhee thought her rehabilitation
potential was goodld.).

As of April 9, 2010, Plaintiff had completed 19 physical therapy sessions. (Tr. 198).
Plaintiff estimated her improvement at 70 percent, with her back paymg&grom “5” to “8.”

She reported radicular pain that became severe at, timesshe noticedess difficulty with
mobility during activities of daily living. Mr. McGhee statedthat Lover “made excellent
progress with her strengthening and conditiorpnagram.” Plaintiff had moderate restriction in
her range of motion, but Mr. McGhee opined thaivas to be expeetl after spinal fusion
surgery. Mr. McGhee noted that Plaintiff had a “BOA back brace,” which should higp w
symptom relieturing activty. (1d.).

On May 5, 2010Plaintiff met with Salim M. Hayek, M.D., of the Division of Pain
Medicine at Universit Hospitals Case Medical Cent€ir. 215). Lover reported to Dr. Hayek
thatsince the surgeryer right leg pain or numbness was about the same, but her back pain may
have become worse. Lover indicated that her pain was relieved by lying down, and was
exacerbated by standing or walking for extended periods. Sitting in a chair witlow pi
somewharelieved pain. Lover indicated no relief from physical therapy sessAENS unit

alleviated some of Lover’s pain, but the relief abated wherunit was discontinuedd().



A physical examinatiorshowed “mild tenderness to palpation over theelowumbar
region and some tenderness to palpation over bilateral Sl joints,” as well kedhgdimited
flexion to only 90 degrees.” (Tr. 216). There was mild tenderness over the lower lugibar re
Dr. Hayek indicated that he was unable to elicinpaith a straight leg raise testaintiff
performed hed and toe walking without difficulty. Based on Plaintiff's history, physical
examination, and diagnostic imagingr. Hayek diagnosed post laminectomy syndroraed
lumbosacral neuritis The doctor discussed theotential for aspinal cord stimulator or
intrathecal pump placement, and adjusted Lover’'s medicatah. (

On May 19, 2010, Dr. Hayek administeraalepidural injection. (Tr. 209)On June 30,
2010, Plaintiff reported that the injection gaver no relief (Tr. 213). Lover'sphysical exam
showed no tenderness to palpation at the SI joints, in the lumbar spinous area, or on the
paraspinous muscles of the lumbar regidrover had full strengthn her lower extremities.
Lover expressed worrgs her ability to affordhe spinal cord stimulatoand intrathecal pump
Plaintiff had stopped attending physical therapy around April 2010, when her prescription
expired,and she had not been performpigysical therapgxercise at home. Dr. Haye&k began
Plaintiff on Methadone.lqd.). Dr. HayekadjustedPlaintiff's medication on Julyl6, 2010,at
which time Plaintiff reported continued low back pain radiating into the right ankle288).

On August 4, 2010, Dr. Hayek administered a steroid injection. (Tr. 229).

Plaintiff met with Tony Lababidi D.O.,a pain management specialish, September 30,
2010. (Tr. 259). Dr. Lababidi’'s physical examination showed lumbar facet loading on both
sides,sacroiliac(“SI”) joint tenderness on both sides, ansti#f, antalgic gait (Tr. 261). The

doctor scheduled Plaintiff for &l joint injection started Plaintiff on a duragesic patch and

2 “Postlaminectomysyndrome,” also referred to as “failed bagindrome,”is characterized by residual
and persistent back and/or leg pain following spine surgery. The Spinal Reseandaton available at
http://www.spinerf.org/learn/conditions/pdsiminectomysyndrome-0
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flexeril, and recommended continued use of the TENS unit. (Tr. 264)October 28,2010,
Plaintiff reported her pain at level “5” out of “10” (Tr. 267). She hadSl joint tenderness on
both sides, but hestraight leg raiséestwas negative(Tr. 268).

On November 17, 2010, Curt Ickes, Ph.D., performed a consultative mental health
evaluation. (Tr. 250). While discussing activities of daily living, Plaintiff reported tlsie
spends mosdf the day at home, and has problems standing or sitting for long periods of time.
(Tr. 253). When performinghousehold choreslaintiff stated that she needeultake a break
every ten or fifteen minutes due to her back pa¢h).(

Loversawpain management speciali3t. Terry Ross on November 15, 2010. (Tr. 287).
Plainiff reported that the October 20Kacroiliacblock provided relief forl.5 weeks, and a
fentanyl patch wasneffective (Id.). Plaintiff's lumbar spine showed semtenderness to
palpation and her range of motion was decreased throughouér’s sensory examination was
normal, as was heait. Dr. Ross adjustedover’s medication (Tr. 288).

On November 29, 2010, Plaintiff underwent an MRIt. 26263). Jane Birk, M.D.,
compared this MRto Plaintiff's presurgery MRI, which was takeim September 2009. (Tr.
263). Dr. Burke explained that the updated MRI showed a size redottibe displaced discs
at L2-3 and L34. At the L45 level, spinal stenosis had been decompressed by the surgery.
There remainedhallow disc herniation at E2 and L3-4. There was moderate foraminal
narrowing at L34, and moderate biforaminalarrowing at L45. The L45 level showed
posterior disc protrusion that was “minima#igcentric right preforaminally and at L5S1 there
remained shallow disc protrusion near the right &e(1d.).

Plaintiff continued to attend appointments with doctors at the Comprehensive Pain

Management Clinic.In December 2010 and February 2011, Dr. Lababidi adjusted her



medication and administereal sacroiliacinjection (Tr. 290, 296). OnFebruary 15 2011
Plaintiff had positive Sl joint tenderness on the right and a postragyht leg rais¢éest on the
right. (Tr. 298). On March 12,2011, Dr. Lababidi administered a Sl joint injection. (Tr. 300).
This injection provided greater than 50 peraatief, buton March 17, 2011Rlaintiff reported

to Dr. Ross thathe relief wasshort lived. (Tr. 302). Dr. Ross’s exaination resulted in a
positive right straight leg rais¢Tr. 303). Otherwise, Plaintiff had a normal range of motion in
her extremities, normal sensory examination, unimpaired reflexes, and a garnéd.).

From April 2011 to Octobef011, Lovercontinued to have positive right Sl joint
tenderness and positive rigdttaight leg rais¢ests (Tr. 306, 309, 314, 323, 328, 333, 337, 340).
However, generally, Lover exhibited normal range of motion and strength in her lower
extremities, hereflexes and sensation were intact, and her gait was normal.

Lover received Sl joint injections from Dr. Lababidi twice in June 2@TL. 311, 316).
Dr. Lababidi also performed aght Sl joint a radiofrequency ablatiofiRFA”), but Lover
reported minmnal relief (Tr. 325, 327).Dr. Lababidiadministered ateroid injection on August
11, 2011, butPlaintiff was returned tothe Pain Clinic on September 1, 20ddth Sl joint
tenderness and a positiggraight leg raise(Tr. 330, 333). Plaintiff's extremities showed a full
range of motion and her gait was normal. (Tr. 333). In November 2011, Dr. Lababidi approved
Lover as acandidate for a spinal cotimulatorimplant; howeverLover’s insurance denied
coverage(Tr. 346, 351

Plaintiff had asurgical consultation with Jeffry S. Tharp, D.O., on January 30,.200.2
356, 393). Although herstraight leg raiseest was negative, Dr. Tharpe concluded that

Plaintiff’'s chronic pain made her a good candidate for invasive pain managédmrerg@93).



During the examination, Plaintiff's strength was unimpaired in the uppeloaret extremities
and her pinprick sensation was intact. (Tr. 395).

At Plaintiff's February 2012 treatment session with Maria Griffiths, Md physical
examination showed Soint tenderness on the right and some tenderness and spasms in the
lumbar spine, with a decreased range of motion. (Tr. 400). Lowmetisological examination,
coordination, andait were normal.lg.).

Throughout theaelevant periodLover treated wih Tai-Chi Kwok, M.D. Plaintiff met
with Dr. Kwok every sixmonths since December 15, 20@6dthe doctor referre®laintiff to
some of thepain specialists and surgeodsscribed herein(Tr. 318). On June 24, 2011Dr.

Kwok completed anedical sourcstatement describing Lover’s physical impairme(is. 321).

Dr. Kwok characterized Plaintiff'srpgnosis as poor, noting severe lower back pain, numbness
in the right leg and half of the lefeg, and shooting pain down both led3r. 318). He
descrbed the pain as constant and throbbing, stamirige lower back and radiag down both

legs with a severity of “10” out of “10 Underclinical findingsand objective signs, Dr. Kwok
listed positivestraight leg rais¢est, obvious pain duringkamiration and an abnormal gaitd()

Dr. Kwok made the following findings: Loveouldsit for ten minutes at one time before
needing to stand, standrffive minutes at a tiey and sifor a total ofless than two hours ima
eight hour working day(Tr. 319). Plaintiff must walk for fve minutes, every five minuteShe
required unscheduled breaks for 15 minutes, every 15 minutes, due to muscle weakness, chronic
fatigue, andpain/paresthesias or numbnedd.)( Plaintiff could never lift and carry, nor could
she twist, stoop, crouch, climb stairs, or climb laddéFs. 320). Plaintiff could spenden
percentof the dayusingher hands for grasping objects, fingers for fine manipulations, and arms

for reaching in front of the body or reaching overhead. Dr. Kwok estintiadge®laintiff would
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likely be offtask 25 percentor more of the day. Finally, Lover would likely be absent from
work more than four days per montid.§j.

C. Plaintiff’'s Testimony

While before the ALJPlaintiff explained that shkves at home with her husband and
herson, who is age 30. (Tr. 29). She uses her laptop, watches television, reads, and feeds he
pets. (Tr. 30). Her husband performs grocery shoppiegning, and gardenin@rr. 31). Lover
cooks for her family once or twice each week, making meals that can last a few dags: (T
36). Shecookswhile seated in a heavily padded chair with back supportwasatinga back
brace. [d.). Plaintiff is able to load the dishwashand washing machine, as well as fold
clothing. (Tr. 29, 35). Lover sleeps in a reclining chair. (Tr. 37).

Lover testifiedthat she is able to walk a quarter of a block. (Tr. 3)ecansit for 15 to
20 minutes before needing to walk around for five minutes. (Tr. 39, 43). She did not have
trouble sitting with her arms extended to work on a computer. (Tr.R8)ntiff is able to stand,
without holding onto anything for support, for two minutes. (Tr. 40)ver climbs the stairs in
her home one or twice each day, doing so one foot at a time, bringing the left foot upnand the
the right, and while holding ontoreandail. (Tr. 38, 40).

II'l. SUMMARY OF THE ALJ'S DECISION

The ALJ made the following findings of fact and conclusions of law:

1. The claimant last met the insured status requirements of the Social Security Act on
December 31, 2A2.

2. The claimanthas not engaged in substantial gainful activity since June 1, 2008, the
alleged onset date

3. The claimant has the following severe impairments: degenerative disceditgabar

post laminectomy syndrome, lumbosacral neuritis; lumbar radiculopathy; lumdlosacr
spondylosis with myelopathy; disorders of sacrum.
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4. The claimant doesot have an impairment or combination of impairments thegtsor
medically equa the severity of one of the listed impairments in 20 C.F.R. Part 404,
Subpart P, Appendix 1.

5. After careful consideration dhe entire record, | find thahe claimant had the residual
functional capacity to perforreedentarywork as defined in 20 C.F.R. 404.1587ith
the following additional limitations. The claimant requires a sit stand optiorghwhi
would allow the individual to stand up from a seated position approximately every twenty
minutes and stand for a few minutes before sitting down again. The claimant gan onl
frequently operat[e] foot controls. She can occasionally climb ramps and staicanbut
never climb ladders, ropes, or scaffolds. The claimant can occasionally batanpe, s
kneel, and crouch, but can never crawl. The claimant must avoid concentrated exposure
to workplace hazards such as unprotected machinery and unproteigies.h

6. The claimant is capable of performing past relevant work as a medical transdiier.
work does not require the performance of work related activities precludedeby th
claimant’s residual functional capacity.

7. The claimanhas not beenindera disability, as defined in the Social Security Acim
June 1, 2008, through the date of this decision.

(Tr. 12-17) (internal citations omitted).
V. DISABILITY STANDARD

A claimant is entitled to receive Disability Insurance and/or Supplemeet@litg
Income benefits only when she establishes disability within the meaning 8btha Security

Act. Seed42 U.S.C. 88 423, 1381A claimant is considered disabled when she cannot perform

“substantial gainful employment by reason of any medically determinabléecphys mental
impairment that can be expected to resutleath or that has lasted or can be expected to last for

a continuous period of not less than twelve (12) montBe&20 C.F.R. 88 404.1505, 416.905

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s benefits decision is limited to a determination of
whether, based on the record as a whole, the Commissioner’s decision is supportedbifadubst
evidence, and whether, in making that decision, the Commissioner employed the pralper leg

standards.SeeCunningham v. Apfell2 E App'x 361, 362 (6th Cir. 20 ); Garner v. Heckler
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745 F.2d 383, 387 (6th Cir. 89) Richardson v. Perales402 U.S. 389, 401 (174).

“Substantial evidence” has been defined as more than a scintilla of evidence hbtess

preponderance of the evidenc®eeKirk v. Sec’y of Health & Human Seryv667 F.2d 524, 535

(6th Cir. 181). Thus, if the record evidence is of such a nature that a reasonable mind might

accept it as adequate support for the Commissioner’s final benefits aettomi then that
determination must be affirmeld.

The Commissioner’'s determination must stand if supported by substantial eyidence
regardless of whether this Court would resolve the issues of fact in disputerdiffeor

substantial evidence also supports the opposite concluSeeMullen v. Bowen800 F.2d 535,

545 (6th Cir. 1986)Kinsella v. Schwed, 708 F.2d 1058, 1059 (6th Cir. 1983}his Court may

not try the case de novo, resolve conflicts in the evidence, or decide questiatilofityr See

Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984jlowever, it may examine all the evidence

in the record in making its decision, regardless of whether suilence was cited in the

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Seng884 F.2d 241,

245 (6th Cir. 1989)

VI. ANALYSIS

Plaintiff maintains that the ALJ erred in assessing her complaints of pain and othe
symptoms In a second allegation of errdtlaintiff asserts that thaLJ failed to appropriately
assess the opinion of her treating physician. For the reasons set forth lestamdris
warranted

A. Plaintiff's Credibility

Plaintiff takes issue with the ALJ's assessment of her complaints of goa@inother
symptoms TheCourtagrees that thALJ's analysis ofLover’s credibility is not supported by

substantial evidence.
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It is the ALJ’s responsibility to make decisions regarding the credibilityitnesses, and
the ALJ’s credibility deternmations aregenerallyentitled to considerable deferen&eeVance

v. Comm’r of Soc. Se@60 F. App’'x 801, 806 (6th Cir. 2008)iting Walters v. Comm’r of Soc.

Sec, 127 F.3d 525, 531 (6th Cir. 1997 Motwithstanding, the ALJ’s credibility finding must be

supported by substantial evidend®alters 127 F.3d at 531as the ALJ is “not free to make

credibility determinations based solely upon an ‘intangible or intuitive notion about an

individual's credibility.” ” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 247 (6th Cir. 2007)

(quoting SSR 967p). The ALJ must provide a sufficienexganation for his credibility

determination. The determination “must contain specific reasons for the finding on credjbility
supported by evidence in the case record, and must be sufficiently specific telesaki® the
individual and to any subsequemviewers the weight the adjudicator gawethie individuals

statements and the reason for that weigBttial Security Ruling (“SSR”96-7p, 1996 WL

374186, at *4

In evaluating whether a claimant issdbled by pain, this circuit has established a two

part test.Rogers 486 F.3d at 243.The ALJ must consider (1) whether the objective medical

evidence supports a finding of an underlying medical condition, and (2) whether thtvelyjec
established medical condition is of a level of severity that it can reasonably &eteskpo

produce the claimant’s alleged symptomsncan v. Sec’y of Health & Human Sen&)1 F.2d

847, 853 (6th Cir. 1986Felisky v. Bowen35 F.3d 1027, 1038-39 (6th Cir. 1994)

When evaluating the credibility of a plaintiff's allegations of pain, the Abduld

consider a number of factors in addition to the objective medical evidéfateers 127 F.3d at

531 20 C.F.R. 8§ 404.1529(c)(2BSR 967p, 1996 WL 374186 These other factors may

include: statements from the claimant and the claimant’s treating and examining gutsysici
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diagnoses; efforts to work; the claimant’s daily activities; the locatiomtidar frequency, and
intensity of the symptoms; precipitating and aggravating factors; the type, deffagéveness,

and side efficts of any medication taken to alleviate the symptoms; treatment, other than
medication, the claimant receives to relieve pain; measures used by the clainmelntvi
symptoms; and any other factors concerning functional limitations due to sympielmsky v.

Bowen 35 F.3d 1027, 1039-40 (6th Cir. 19920, C.F.R. § 404.1529(a)

Here, the ALJ found that Plaintiff had an underlying medically determinable rimgat
that could reasonably be expected to produce her pain and other symptoms. (HoW®&yer,
the ALJ concludedthe Plaintiff's statements regarding the intensity, persistence, and limiting
effectsof her symptoms were not credibléd.). While theALJ went on to provide rationale
for discounting Plaintiff, the ALJ’s explanation is not substantially supportededsecord.

The ALJ discounted Lover’s complaints of pain because the record evidence did not
“support the specifics” of Lover’s allegations. (Tr. 15). In support of this conclutieALJ
pointed to MRI results from before and after Plaintiffs November 17, 2009 bagkrgurA
comparison of the imagegerformed by Dr. Burke, showed the surgery relieved the
impingement on the L4 nerve root, decompressed the central canal stenosis, eed iredize
each disc herniation. (Tr. 15, 263)The ALJ oncluded thathe MRI resultsnvere “in line with
the reports that the surgery was successful,” and they suggestedfBlayrptoms improved
after she recovered from the operation. (Tr. 15). The ALJ also noted that the images
contradicted Plaintiff's statement that the surgery, if anythingrsened her condition.To
further support the credibility finding, th&LJ pointed to Plaintiff's straight leg raise testing,
which the ALJ explained hdthever been particularly indicative of the severe radiculopathy that

[Lover] has alleged, and at times Hzeen negative.1q.).
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The ALJ’s reasons for discounting Plaintiff, as set forth above, fail to tteeredibility
analysis. To begin, theALJ’s observation that reports indicdtéhe surgery was successful is
unsubstantiatedThe undersigned is unaware of sgtdtemats from medical professionalés
a resulf discounting Plaintiff's complaints on the basis of reports that the surgerya@ssul
was inappropriate.

Theresults of the straight leg raise examinatiats® do little to show a lack of candor.
The ALJ cites two negative test results, #mere appear to be two other instances in the record
where Plaintiff exhibited a negativaraidht leg raise. (Tr. 172, 176, 285, 395). However, the
record isreplete with positive straight leg raise results the right sideeven after Plaintiff's
surgery. (Tr. 298, 303, 306, 309, 314, 323, 328, 333, 337, 343)34Phe ALJ’s failureto
acknowledge thisignificant evidencewhich appears to contradidter rationale renders he
ALJ’s reasoning questionable, at bedis a resultthe straight leg raise examinatiods na
substantiatehe credibility determination.

Finally, the MRI results on their own,are insufficient to discredit Lover.The ALJ is
correct in observing that Plaintiff's November 2010 MRI showed reduction in size bf eac
displaced disk and decompression of spinal stenosis at tbddv&l. However, though reduced
in size, disc herniation remained visible on the MRI at the8LP3-4, L4-5, and L5S1 levels.
(Tr. 262). Moderate biforaminal narrowing was also present 4. 1(4l.). As the ALJ herself
acknowledged, th2010MRI “still show[ed] diffuse pathology throughout teaimant’slumbar
spine despite significant improvement since the surgery.” (Tr. 16). Moreovenyvifojl post
surgical physical therapy, Loveegularly soughttreatment with pain management specialists,
underwent numerous epidural injections, aftén had medication adjuste®.artlybecause this

treatment provided limited relief, Plaintiff's physician opined that sheaxg®od candidate for a
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spinal cord stimulator. Thus, without mothe MRI results arensufficient to carry the ALJ’s
credibility finding.

The Commissioner argues thdte absence of significant neurological deficits and
Plaintiffs minimal clinical findings support the Als) credibility determination The
Commissioner cites to exampleslaiver exhibiting full strength in her lower extremitieseg,
e.g, Tr. 276, 306, 354), intact sensatise¢, e.g.Tr. 303, 337, 354), normal reflexeseg, e.q.
Tr. 273, 314, 349), and a normal gae¢, e.q.Tr. 303, 314, 343, 400). While such findings
may bereflected in the recordthe ALJdid not discusghis evidence or cite to records that set
forth dl of these clinical resultsRelying on other information in threcord to explainhte ALJ’s
credibility determinatiorwould require the Court to engagepost hockrationalization that is
prohibited. The undersigned’s review of the ALJ’s decision is limited to consateatt the

reasoning supplied by the ALSee Simpson v. Comm’r of Soc. Sé44 F. App’x 181, 192 (6th

Cir. 2009) Martinez v. Comm’r of Soc. Se692 F. Supp. 2d 822, 826 (N.D. Ohio 2010) the

present casehé ALJ’'s explanation for discounting Lover's statemeaiiges not substantially
support the credibility findingard the ALJ’s opinion otherwise fails to make sufficiently clear
why Lover’s credibility was discounted. Accordingly, remand is appropriate.

Additionally, Lover asserts that when making the credibility determination, the ALJ
failed to look beyond the objective medical evideand considerthe factors delineated ime
regulations and SSR 9. The ALJ’'s opiniorreflectsthat ALJ accounted for some of the
factors. For example, the ALJ discussed Plaintiff's daily activities ante b the physical
limitations she expressed in her testimony. (Tr. 1l6lNevertheless given that remand

appropriatethe ALJ shouldreasses®laintiff's credibility with attentiontoward the applicable
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credibility factors If upon remand the ALJ finds that Plaintiff's statements are not fully
credible, the ALJ ought to provide an explanation that is supported by the record.

B. Treating PhysicianDr. Kwok

Lover contends that the ALJ erred in failing to grant controlling weight to the opinion of
her treatingphysician Dr. Kwok. Dr. Kwok began treating Plaintiff around December 2006.
(Tr. 318). In June2011, the doctor completed a medical source statementibdegchis
opinions as to the extent of Plaintiffshysicallimitations (Tr. 31821). The ALJ evaluated Dr.
Kwok’s medical source statement and assigned “little weight” to the dsedpinion. (Tr. 16).

When assessing the medical evidence contained within a claimant’'s file, it s well
established that an ALJ must give special attention to the findings of the claimeaatiagr

source.SeeWilson v. Comm’r of Soc. Se@&78 F.3d 541, 544 (6th Cir. @0). The treating

source doctrine recognizes that physicians who have astanging treating relationship with an

individual are better equipped to provide a complete picture of the individual's health and

treatment historyld.; 20 C.F.R. 8 404.1527(@). Under the Social Security Regulations,
opinions from such physicians are entitled to controlling weight if the opinion (lWéik
supported by medically acceplalelinical and laboratory diagnostic techniques,” and (2) “is not

inconsistent with the other substangaldence in [the] case recor@0 C.F.R. § 404.1527(c)(2)

The treating source’s opinions are not entitled to such deference, however, ifghey ar
unsupported by the medical data in the record, or are incorsigiiénthe other substantial

evidence in the recordSeeMiller v. Sec'y of Health & Human SerydNo. 911325, 1991 WL

229979, at *2 (6th Cir. Nov. 7,991) (Table) When the treating physician’s opinions are not

entitled to controlling weight, the ALJ must apply specific factors to determime rhoch

weight to give the opinionWilson 378 F.3d at 544see20 C.F.R. 8§ 404.1527(@)-(6). The
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regulations also advise the ALJ to provide “good reasons” for the weigirdadcto the treating

source’s opinion20 C.F.R. 8§ 404.1527(c)Regardless of how much weight is assigned to the

treating physician’s opinions, the ALJ retains the power to make the ultimaseodesf whether

the claimant is disabledWalker v. Sec'y of Health & Human Sern/d80 F.2d 1066, 1070 (6th

Cir. 1992) (citing King v. Heckler 742 F.2d 968, 973 (6th Cir. 1984))

In the present case, Plaintiff contends that the ALJ failed to give “good redsons”
discounting the opinion of Dr. KwokThe ALJ gave little weighto thedoctor’'sopinion on two
grounds. (Tr. 16).First, beauseDr. Kwok based his opinions, in part, on Plaintiff's subjective
reports that “her pain is constantly a 10 in severity on a scale of 1 t@d.p."Because remand
is necessary for the ALJ to reevaluate Plaintiff's credibility, the Qwilr not speak to the first
reason the ALJ provided for discounting Dr. Kwok. This reasons, in part,on Plaintiff's
credibility, and could be affected by the subsequeeadibility analysis.

Notwithstanding the remainder othe ALJ’s treating physician analysis drawsto
guestion the aceacy of Dr. Kwok’'sassessmerand sufficiently supports the ALJfsding. (Tr.

16). The ALJ alsoguestionedr. Kwok’s opinion because the limitatiosst out in the medical
source statemertonflicted with Plaintiff's testimony at the hearing and her activities of daily
living. The ALJ went on to provide examples of how such testimony andtestigontradicted
the medical source statemerit.). Theseexampes demonstrate that Dr. Kwakverestimated
Plaintiff's limitations.

For instance, Dr. Kwok opined that Plaintiffas significantly restrictedin reaching,
handling, and fingeringshe could use her arms, hands, and fingés only ten percent ofa
workday. (Tr. 16, 320). However, as the ALJ explained, Plaintiff's testimony undermines this

restriction.(Tr. 16). Lover statedthat shecould prepae meals, separatand fold laundry, load
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dishwasher, and exterr arms without discomfort to work @ncomputer(Tr. 29, 35, 3H40).
The record appears to contain no indicatimsn Plaintiff, or her physiciansthat Plaintiffis
significantlyimpairedin this regad. Additionally, Dr. Kwok opined that Plaintiff would need to
walk every five minutesyet, Plaintiff testified that sheansit for 15 to 20 minutes before she
muststandor walk (Tr. 16).

Dr. Kwok also opined that Plaintiff could sit for less thawotaltof two lours in an eight
hour workday. However, Lover indicated that she spent more than two hours during the day in a
seated position while performing activities. (Tr. 167he ALJ explainedthat Lover “works on
her laptop in a seated position for a total of three to four hours per day in addition tangngagi
other activities throughout the day while sitting, such as preparing meal$ingatelevision,
and reading.” Ifl.). It is correctthat on adaily basis, Plaintifuses her computer in a seated
position for three to four hours, over the cmof a 12 to 15 hour day. (Tr. 37). In addition,
Plaintiff indicated that once or twice each westke cooks bulkneals while seated. (Tr. &b).
While Plaintiff also reads and watches television, she did not indicate whether she did so in a
seated or reclined position. (Tr. 30). Nonetheledgsen taken togethed,over's testimony
regarding the amount of time she uses a computer and whdksseated, als into question Dr.
Kwok’s opinion that she could sit for less than two hours during an eight hour day.

Additionally, the ALJ questioned Dr. Kwok’s assessmehPlairtiff’'s ability to climb
stairs.(Tr. 16). The medical sourcetatemenset out a sda rating how often a person wil
perform specific activities, ranginigom “never, rarely, occasionally, to frequently.” (Tr. 320).
Dr. Kwok opined that bver could “never” climb stairgld.). During the hearing?laintiff stated
that sheusedthe stairs in her home one or twice each day. (Tr. 40). While Plaintiff tdstite

she climbs stairs one foot at en&, with assistance of the haaill, shewascapable of climbing
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stairs, unlike Dr. Kwok’s opinion that she could never do so. #&salt, Dr. Kwok’s findingon
this matterreasonablycalled into questiorthe accuracy of the medical source statement
Overall, the ALJ illustrated that Dr. Kwok’s opinion included limitations that wearerly
restrictive, giverPlaintiff's descriptions of heabilities anddaily activities.

Plaintiff asserts that Dr. Kwok answered questions regarding Plairgifflgies in a
competitive work settingwhich would not comport withvhat Plaintiff could do in her home
environment. Lover maintains that, as a result, it was inapprogpriar the ALJ to discredit Dr.
Kwok based on her daily activitiedVhile it is true that there are differences between work and
home, the ALJvas permittedto weighthe treatingphysician’sopinion against other evidence in
the record, including Plaintiff's assertions as to her daily activifiéee ALJreviewedPlaintiff's
selfassessment as to her abilities and testimony regarding her dailyiesctind found that in
many regards, they did not comport with Dr. Kwok’s medical source staterRéntiff does
not point to case law supporting her proposition that the ALJ errdédsimegard. Accordingly,
the ALJ’s decision with regard to Dr. Kwok is supported by substantial evidence.

VIl . DECISION
For the foregoing reasons, the Magistrate Judge finds that the decision of the
Commissioner is not supported by substantial evidence. Accordingly, the finabdexfishe
Commissioner is REVERSED and REMANDED for further proceedings.
IT IS SO ORDERED.
s/ Kenneth S. McHargh

Kenneth S. McHargh
United States Magistrate Judge

Date:June 18, 2014.
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