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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

22 Exchange, LLC, CASE NO.: 513CV1889

p—

Plaintiffs, JUDGE JOHN ADAMS

V. ORDER

Exchange Street Associates LLC,
(Resolvedoc. 3)

Defendant.

N N N N N N N N ) N Nt

This matter appears before the Court on Plaintiff” motion to remandoarattorney fees
(Doc. 3). The Court has been advised, having reviewed the motions, respapies
pleadings, and applicable law. For the reasons stated herein, the nwti@mand is
GRANTED. The motion for attorney fees is also GRANTED as detailed heiéne. matter is
hereby REMANDED tolte SummitCounty Court of Common Pleas.

|. Facts

On August 2, 2013, Plaintiff filed suit state court against Defendant, raising a singular
count of breach of contract. On August 27, 2013, Defendant removed the matter claiming that
removal was appropriate because complete diversity exists and the amouwrttroversy
exceeds $75,000. The i@ of removal contends that Plaintiff is a Delaware entity and that
Defendant is an Ohio company. On September 4, 2013, Plaintiff moved to remand and sought
attorney fees related to that motion. On September 9, 2013, Defendant responded to the motion
and on September 10, 2013, Plaintiff repliethe Court now resolves the pending motion to

remand.
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II. Legal Analysis

In its motion, Plaintiff contends that removal was inappropriate under the forum
defendant rule. The Court agrees.

28 U.S.C. § 1441(b) prohibits removal if a properly joined and sereé&hdant is a
citizen of the state in which the suit was filed (thecatbed “forum defendant rule”). In response
to the motion, Defendant concedes that the forum defendant rule bars removal in this action.
Accordingly, the motion to remand is GRANTED.

However, Defendant opposes an award of fees. Specifically, Defendant asdette th
forum defendant rule can be waived, giving it a reasonable basis for removalherfur
Defendant appears to argue that Plaintiff should have given it more of an oppdduweltyew
the issue prior to moving to remand the matter. The Court finds no merit in either opposition to
an award of fees.

28 U.S.C. § 1447(c) provides in relevant part thiakn order remanding the case may
require payment of just costs and amtual expenses, including attorney fees, incurred as a
result of the removal. This provision giveshe Gurt discretion to grant fees to the opposing
party— the Court“may” grant fees—if “the removing party lacked an objectively reasonable
basis for seking removal.”"Martin v. Franklin Capital Corp., 546 U.S. 132, 1412005). The
Sixth Circuit has similarly held thdan award of costs, including attorney fees, mpjpropriate
where the defendamst’attempt to remove the action was ‘fairly supportablewhere there has
not been at leasbme finding of fault with the defendarst decision to remove.Bartholomew v.

Town of Collierville, 409 F.3d 684, 68(6th Cir. 2005) (quotingAhearn v. Charter Twp. of
Bloomfield, No. 971187, 1998 WL 384558at *2 (6th Cir. June 18, 1998)(emphasis in

original).



With respect to the assertion by Defendant that the forum defendant rule can ik waive
the Court first notes that Circuit courts have not reached a consensus on wiethde tis
jurisdictional or subject to waiver. However, the Court need not resolve such aneatgum
There is nothing in the record to suggest that Plaintiff would consent to removal andther
evidence to suggest that Defendant even sought such consent. Accordingly, ther@ecexist
factual basis to support that the removal was objectively reasonable underdhat the

Moreover, the Sixth Circuit has held that “in light of § 144 {®xplicit bar, there was
no objectively reasonable basis from which [lBefendantsfcould have concluded that diversity
jurisdiction was proper. Chase Manhattan Mortgage Corp. v. Smith, 507 F.3d 910, 914 (6th
Cir. 2007). The Court agrees. As there was a statutory bar to removal, Deferdaitshow
that its removal was objectively reasonable.

To the extent that Defendant asserts that it was attempting to research thetessue af
being informedof it by Plaintiff, Defendant may raise that argument with respect to the
reasonable amount of fees to be award. The argument, however, does nothing ttee alter
Court’s view that an award of fees in some amount is appropriate.

I11.Conclusion

Plaintiff's motion to remand is GRANTED. This matter is hereby REMANDED to the
SummitCounty Court of Common Plea®laintiff' s motion for fees is GRANTED Within 14
daysof this order, Plaintiff shall brief the appropriate amount of fees. Defendantespond
within 14 days thereafter. No reply shall be filed absent leave of Court.

IT IS SO ORDERED.

Dated:_Septembdrl, 2013 s/ Judge John R. Adams

JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT COURT




