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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAMES TODD FEDOR, CASE NO. 5:13-CV-2468

Plaintiff,
JUDGE JOHN R. ADAMS

JANET NAPOLITANO, Secretary, Dept. of
Homeland Security
ORDER

)
)
)
)
)
V. ;
)
)
Defendant. )

This matter is before the cdwn Defendant Janet Napolitanblgotion to Dismiss for
Lack of Subject-Matter Jwsdiction filed May 12, 2014. Doc7. Plaintiff's response to
Defendant Napolitano’s Motion to Dismiss for Lack of Subject-Matter Jurisdiction was due on

or before June 11, 2014. Plaintiff has regponded to Defendant Napolitano’s motion.

For the following reasons the Court findsf®sdant Napolitano’s brief in support of her
motion to be well-taken. Because this Colatks subject-matter jurisdiction, Defendant’s

Complaint is hereby DISMISSED.

Plaintiff, James Fedor (“Plaintiff”), a form&upervisory Transportation Security Officer
with the Transportation Security AdministratighSA), stationed in Pittsburgh, Pennsylvania,

brought this action alleging hostile work enviroemband retaliation due to his decision to report

! The Court acknowledges that the emtrSecretary of the Department of Homeland Security, Jeh Johnson, is the
proper party by operation of law.
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illegal gambling by TSA employees. (Doc. JAJjthough the duration of Plaintiff’'s employment
by the TSA and manner in whichehded are unclear from the Cdaipt, Plaintiff describes the
reason does not state in his complaint howwbien his employment in Pittsburgh ended,
according to Defendant he resigned. (Doc. 7.) Although Plaintiff does not identify a
jurisdictional statute or identify the legal basishes claims, he describes his cause of action as
“[h]ostile work environment and reprisal due to whistleblower actions.” (Doc. 1.) Plaintiff's
choice of language suggests alation of the Whistleblower Btection Act of 1989 (*“WPA"), 5
U.S.C. § 2302(b)(8). Similarly absent from Plaintiffs Complaint are the dates and details
necessary to support his allegation that honed observing instanced illegal gambling by
Transportation Security Officers ding work hours and was instrect to ignore té incidents or
resign before he was terminatedher than continu® draw attention téthe gambling. (Doc.1.)
Plaintiff's general statements allege he suffeachostile work environment resulting from the
presence of illegal gambling, woreassignments, and a belieatthe was “constantly under
surveillance.” (Doc. 1.) Plaintiff has noteld a response to Defendant’s timely Motion to

Dismiss for lack of subject-matter jurisdiction.

?(b) Any employee who has autitgrto take, direct others take, recommend, or approve any
personnel action, shall not, with respto such authority - . . .

(8) take or fail to take, a personnel actwith respect to any epfoyee or applicant for
employment because of —

(A) any disclosure of information by an erapée or applicant which the employee reasonably
believes evidences-

(i) any violation of any lawrule, or regulation, or

(i) gross mismanagement, a gross waste of fuadsabuse of authoyit or a substantial and
specific danger to public health or safety, if such disclosure is poffigally prohibited by law
and if such information is not specifically rexqad by Executive order to be kept secret in the
interest of national defense oethonduct of foreign affairs . . .



Federal courts are courts of limited jurisdictioNorton v. Larney 266 U.S. 511, 515
(1925). When jurisdiction is eflenged, the plaintiff bears thmirden to prove subject-matter
jurisdiction exists. Moir v. Greater Cleveland Reg’l Trasit Autt895 F.2d 266, 269 {6Cir.
1990). Because the subject mattePtHintiff's Complaint arise dwf his employment with the
Department of Homeland Security, the protections and procedures provided by 5 U.S.C. §
2302(b)(8) apply only taction taken after the November 2D12 effective date of section 09
of the Whistleblower Protection EnhancemeXct of 2012 (WPEA). Prior to that time
whistleblower activity by an employee of thEansportation Security Administration was
exempt from the WPA and governed by Adminigtna specific procedures in compliance with
the Civil Service Reformict of 1978 (CSRA)Spruill v. Merit Systems Protection B878 F.2d
679 (F. Cir. 1992). TSA Management Direeti¥100.75-5, Doc. 7, Exhibit 1, TSA HRM Letter
No0.1800-01. Regardless of whether Plaintiff veaditled to the protections of the WPA, the
whistleblower provisions of the CSRA, or alteenate TSA standard, any challenge Plaintiff
wished to bring as a result of adverse personrigrawould at some stage have been subject to
review by the Merit Systems Protection Boamhder the CSRA. Puwrant to 5 USC 7703,
judicial review of the decisions of that boardimited to the United States Court of Appeal for

the Federal Circuit/or a CircuitaDrt of Competent Jurisdiction.

Plaintiff has not provided dates for the eventslbscribes, identified what he believes to
be governing law, or opposed Defendant’s desonpof the applicable & and procedure. For
these reasons the Court concludes from the rahterithe record that regardless of whether

Plaintiff's claims were properly subject toetipre-WPEA administrative framework or the post-

* Section 109 is titled “Prohibited Personnel Practices Affecting the Transportation Security Administration.”
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WPEA appeal procedure, this action is barfed lack of subject matter jurisdiction due to

Plaintiff's failure to exhaust esting administrative remedies.

Defendant Napolitano’s motion to disssi is GRANTED and all claims against

Defendant Thomas Davis are, hereby, DISMISSED.
IT 1S SO ORDERED.

Dated: March 31, 2015 /s/ John R. Adams
JOHNR. ADAMS

UNITED STATESDISTRICT COURTJUDGE
NORTHERNDISTRICT OF OHIO




