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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

BABCOCK & WILCOX COMPANY, CASE NO. 5:14CV514

)
)
Raintiff, )
)

V. ) MAGISTRATE JUDGE

) KATHLEEN B. BURKE
CORMETECH,INC., )
)

Defendant. ) MEMORANDUM OPINION & ORDER

)

On September 21, 2017, Defendant Cormetech timely filed three motions in limine with
exhibits attached. Docs. 143, 144, 145. The nexitdded a “Motion for Leave to File All
Pre-Trial Motions Under Seal Consistent With the Parties’ Stipulated Protective Order”
(“Motion”). Doc. 146. For cause, Cormetech expéd that it had beasontacted by counsel for
Plaintiff Babcock and Wilcox Gupany (“Babcock”) and informed that the motions in limine
contained testimony designated by the partieoaBdential during the disvery phase of this
case. Id., p. 1. Inthe Motion, Cormetech alambb leave to file twather pretrial motions
after the deadline set in the Civil Trial OrdBc. 132. Cormetech did not describe the subject
matter of the two unfiled motions bsitated that it has not filelem because it is awaiting the
Court’s order on the Motion before doing sd., pp. 1-2. The Court entered an order requiring
Babcock to file its response, if any,ttee Motion by 12:00 noon on Tuesday, September 26,
2017. See Order, 9/22/2017.

Babcock did not file a timely response x 8pours after theeadline set by the Court, it
filed a Motion for Leave to File Partial Brief Opposition to Defendant’s Motion for Leave to

File All Pre-Trial Motions Under Seahstanter. Doc. 148. Babcock elained that it did not

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohndce/5:2014cv00514/207880/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/5:2014cv00514/207880/149/
https://dockets.justia.com/

timely file its brief because of the press ofibess in this and other cases. Doc. 148, p. 1.
Babcock’s motion to file its “&rtial Brief in Opposition” iDENIED.

Cormetech’s Motion requests blanket leave l®mdnder seal in theentirety all pretrial
motions and supporting documents. The red@fght by Cormetech is without precedent or
support; as explained below, it is also wholly cant to the law in this Circuit and to this
Court’s prior orders and is therefdd&NIED.

Analysis

In 2016, more than two years after this cass filed, the Sixth Circuit made clear that
sealing orders are rarely to be entered aatldagreements by parties as to what may be
designated as confidential for purposes of discovery, i.e., stipydadgettive orders, have little,
if any, bearing on the filing of documgsrunder seal with the Court. $hane Group, Inc. v.

Blue Cross Blue Shield of Michigan, 825 F.3d 299, 305 (6th Cir. 2016), the Sixth Circuit
emphasized that “very different considevas apply” when the case has moved beyond
discovery. With regard to filing documents undeal, the Sixth Circugtated, “[Clourts have
long recognized ... a strong presumptiofawvor of openness as to court recordsl’ (internal
guotations and citations omitted). The burdeowdrcoming the presumption of openness lies
with the party seeking to sefdings and “[tlhe burden is a heavy one: Only the most compelling
reasons can justify non-discloswf judicial records.”ld. (internal quotationsmitted). “And
even where a party can show a compellingaeaghy certain documents or portions thereof
should be sealed, the seal itself must be nayrtaillored to serve tt reason” and “[t]he
proponent of sealing therefore must analyzeéeatail, document by document, the propriety of
secrecy, providing reasons and legal citationd.”at 305-306 (internajuotation marks and

citations omitted).



The Sixth Circuit and district courts withthe Circuit have underscored the policy
disfavoring sealing in subguent opinions applyinghane Group. See Rudd Equip. Co., Inc., v.
John Deere Const. & Forestry Co., 834 F.3d 589, 593-594 (6th C2016) (affirming the district
court’s order to unseal documents previously filed under ggadjser v. Visionworks of Am.,,

Inc., 2016 WL 3597718 (N.D.Ohio July 5, 2016) ifglang the defendant’s request to file
documents under seal or redactiges figures in court filings).

Orders entered in this case likewsevide no support for Cormetech’s Motibithe
Court’s Case Management Conference ©(tleMC Order”) entered on June 25, 2014,
provides:

Absent a statute or prior leave of Cpwlocuments may not be filed under seal,
see LR 5.2.

No protective order or other sealing ardeblanket authority to file entire
documents under seal. Only relevant portionset#vant documentsesubject to sealing
under the terms of an approved order. Fanaxe, an entire memorandum in support of
a motion for summary judgment would not be placed under seal merely because it makes
mention of a document which is under sealr Would an entire dep@®n transcript be

placed under seal because confidential inféilonavas inquired into during the course of
the deposition.

Doc. 20, pp. 5-6.

Although Cormetech refers to “Doc. 20" the parties’ Stipulated Protective Order
(“SPQO"), cites to the SPO, and purports to atthehSPO to its Motion, “Doc. 20” is not the
parties’ protective order; it is the Court’s CMder. Cormetech has attached the CMC Order,
not the SPO, to its Motion. The SPO is Doc. 28s0, although Cormetech purports to rely on
the SPO and cites to “Y 5.2,” there is no geaph 5.2 in either theMC Order or the SPO.

Thus, Cormetech has not even @y identified the order that it cites as authority for its

L1n any event, any order inconsistent witiane Group would be superseded by that decision.

2 Under the CMC Order, if a party wish to file an entire motion and attachments under seal, it must request for
leave to file a redacted version amitedacted version. Cormetch did request leave to file a redacted and
unredacted version of its motions in limine.



Motion. Had Cormetech reviewed the SPO pridiliog the Motion, it mighthave noticed that
the relief it requests is not warradtby that Order, which statestlithere is a presumption in
favor of open and public judicial proceedingBoc. 25, p. 1) and cautions that the SPO is
entered “for the purpose of facilitating discovegyid that “[n]othing herein shall be construed
or presented as a judicial determinatioat thny documents or information designated
CONFIDENTIAL-SUBJECT TO PROECTIVE ORDER by counsel dhe parties is subject to
protection under Rule 26(c) . ..."” Id., p. 9.

Cormetech does not identify any reasonsaliete compelling ones, that would justify
non-disclosure of pre-trial motionshich are judicial reaals. It only states that, because these
filings “contain deposition testimgrpreviously marked ‘confidential,” it follows that they
should be sealed now. Doc. 146, p. 2. But, asSikth Circuit has insticted, “very different
considerations apply” when tltase has moved beyond discoveSge Shane Group, 825 F.3d
at 305. Cormetech has not explained whyad#ion testimony marked “confidential” for
purposes of discovery should fled under seal, and it certainhas not identified “the most
compelling reasons [to] justify natisclosure” of this evidenceld.

Cormetech does state that “the confidentiaiemal currently at issue” is “primarily the
deposition testimony of B&W'’s sole enginegyiexpert Stephen Niksa.” Doc. 146, p. 2.
However, both this Court and the Sixth Citcwave discussed Niksadeposition testimony in
some detail their opinions at the summary judghstage; those opinions are judicial records
that are open to the public. Niksa’s testimongrdifiore, hardly meetsealstandard for sealing

set inShane Group.

3 In its proposed Partial Brief in Opposition, Babcockpsufs Cormetech’s sealing request but also fails to offer
any specific reason the documents should be sealed, mgsatty that they contain nexial that had previously
been marked “confidential.” Doc. 148-1, p. 2.
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Cormetech has articulated no reason why entwgons in limine and all exhibits thereto
should be sealed, and the Court thereRIE&NI ES Cormetech’s Motion for Leave to File All
Pre-Trial motions under seal (Doc. 146).

Cormetech is granted leave to file ith@t two pre-trial motions by 5:00 p.m. today,
September 27, 2017. In accordance with the @oGivil Trial Order (Doc. 132), Babcock’s
responses to Cormetech’s three pendinganstin limine are due by September 28, 2017.
Babcock’s responses to Cormetech’s two soebetdiled pretrial motions are due October 2,
2017.

Counsel is hereby advised that they are etqueto submit all filings in this case in

compliance with the deadlinest $e the Court’s orders.

IT 1S SO ORDERED.

Dated: September 27, 2017 @—*‘ 5 M"“‘

Kathleen B. Burke
United StatesMagistrateJudge




