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PEARSON, J.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

WILLIAM WHITT, JR., ) CASE NO. 5:14CV886
)
Plaintiff, )
) JUDGE BENITA Y. PEARSON
V. )
)
ZIEGLER TIRE AND SUPPLY )
COMPANY, )
) MEMORANDUM OF OPINION AND
Defendant. ) ORDER [ResolvingECF Nos. 3644]

Pending before the Court are the patte@oss-motions for summary judgmerCF
Nos. 36 44. The Court has been advised, havingeesmd the record, including the parties’
briefs and the applicable law. For the readbasfollow, the Court daes Plaintiff William
Whitt, Jr.’s Motion forSummary JudgmenECF No. 3§ and grants Ziegler Tire and Supply
Company’s Motion foSummary JudgmenECF No. 44.

|. Factual and Procedural Background

Ziegler operates a chain of automotrepair and tire sale retail storedSCF No. 42 11

Ziegler hired Whitt on February 18, 2008 to workadsnaster certified technician” at Zieglerils
Canton Center Mall location, where Whitt tked until his departure on March 1, 2014.
Throughout his employment with Ziegler, Whitt tgaily worked alternating five and six-day

workweeks.ECF No. 39 at 54-55The calculation of Whitt's pay is at issue

Whitt was not compensated at an hourly rate. Starting in 2007, Ziegler began to pay its

service technicians thugh Ziegler's Flat Rate Compensation Progr&at@F No. 37 at 15-16
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For each of Whitt's last threeears with Ziegler, he earned at least 63% of his total

compensation from performing work under the Flat Rate Compensation Prag&iiNo. 44-4

|

11 5-7 Rather than paying its technicians an hotate for each hour actually worked, Ziegler

calculates biweekly pay under the Rate Corspan Program by multiplying an individually}

assigned flat hourly ratdy the billable hours that the tetician “books” for completing jobs

during the pay periodECF No. 38 at 29 Each time a technician receives a new job, he firg

t

consults the All-Data Flat-Rate Guide, a dassbthat estimates the number of hours that a job

should take.ECF No. 38 at 23—24The technician then assesses the particular vehicle to

determine if the job may take longer than recommended to compléte.No. 39 at 71 If the
technician believes more time is necessaryathested number of hours is presented to the
customer for approvalld. Upon completion of the job, the temcian “books,” or is credited
for, a number of billable hours that corresponds to the hours of labor charged to the cust
the final invoice—even if the job is actualtpmpleted in a shorter amunt of time than the

number that appesion the invoice ECF No. 37 at 39—40If the customer received a discou

on the total cost, thedbnician does not lose credit fitre billable hours worked on the johd.
at 40

Whitt initiated this lawsuit against Zieglertime United States District Court, Northerr
District of Ohio on April 24, 2014ECF No. 1 Whitt asserts three causes of action in his
Amended Complaint. Count | alleges that Zeedailed to pay the legally mandated overtim

compensation, in violation of the FLSA and the analogous state sitGte§ 4111.03for

1 A technician’s flat hourly rate is determinbdsed on his skills and relative experience.
During Whitt’s tenure with Ziegler, the rates for technicians varied from $17.00 to $19.00
more) per billable hour, plus additional coamgation of $0.25 per billable hour for each
educational certification earned hytechnician and an allowas of $1.00 per billable hour for
tool fund. ECF No. 37 at 24-25
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hours worked in excess of forty per workweahkd that Whitt is not exempt from overtime

compensation under the FLSACFE No. 26 {1 18-25Count Il alleges that Ziegler violated

Ohio law requiring semimonthly payment of wages by failing to pay Whitt for all hours wq

in the appropriate time periodd. 1 26—28 Count IIl alleges that Ziegler failed to pay othef

non-exempt employees overtime compensatiomdéars worked in excess of forty hours per
week. Id. 11 29-32 Both parties filed motions for summary judgmeBCF Nos. 3644. The

parties have filed oppositionECFE Nos. 45 46) and repliesECF Nos. 4647). The matter is

ripe for adjudication.

Il. Legal Standard

Summary judgment is approgately granted when the pleadings, the discovery and
disclosure materials on file, and any affidavitewlithat there is no genuine dispute as to aj

material fact and the movant is emdlto judgment as a matter of lanwFed. R. Civ. P. 56(a)

see als@ohnson v. Karnes898 F.3d 868, 873 (6th Cir. 2005Fhe moving party is not requir

to file affidavits or other similar materiat®gating a claim on which its opponent bears the
burden of proof, so long as the movant reliesnughe absence of thesential element in the

pleadings, depositions, answers tiefmogatories, and admissions on fil€elotex Corp. v.

Catrett, 477 U.S. 317, 322 (1986)The moving party must “show that the non-moving party

rked

Ny

has

failed to establish an essentdément of his case upon which he would bear the ultimate burden

of proof at trial.” Guarino v. Brookfield Twp. Trustee380 F.2d 399, 403 (6th Cir. 1992)

After the movant makes a properly supportediomy the burden shifts to the non-moving pa
to demonstrate the existence of material factispute. An opposing pig may not simply rely
on its pleadings; rather, it mustrg@uce evidence that results is@nflict of material fact to be

resolved by a jury.” Cox v. Ky. Dep't of Transp53 F.3d 146, 150 (6th Cir. 1995A fact is

rty
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“material” only if its resolution will affect the acome of the lawsuit. In determining whethe
factual issue is “genuine,” the court musalesate whether the evedce could persuade a
reasonable factfinder that the non-mmyparty is entitled to a verdictd.

To defeat a motion for summyajudgment, the non-moving gg must “show that there

is doubt as to the material faetsd that the record, taken as laole, does not lead to a judgment

for the movant.”Guarino,980 F.2d at 403In reviewing a motion for summary judgment, th

court must view the evidence tine light most favorable tihe non-moving party when decidif

whether a genuine issuermfterial fact existsMatsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 58788 (198@)dickes v. S.H. Kress & C898 U.S. 144 (1970)The

existence of a mere scintilla of evidenceupgort of the non-moving pa's position ordinarily

is not sufficient to defeatmotion for summary judgmenKlepper v. First Am. Banlg16 F.2d

337, 342 (6th Cir. 1990)

The summary judgment standard does not change simply because the parties pre

cross-motions. Taft Broadcasting Co. v. United Stat€29 F.2d 240, 248 (6th Cir. 1991)

Cross-motions for summary judgment do not regthieecourt to grant judgent as a matter of
law for one side or the other. “Summary judgrmi@ favor of eitheparty is not proper if

disputes remain as to material factgd’ (quotingMingus Constructors, Inc. v. United States

812 F.2d 1387, 1391 (Fed. Cir. 1987)Rather, the court mustvaluate each party’s motion g

its own merits, taking care iraeh instance to draw all reasonable inferences against the p

whose motion is under consideratiom aft Broadcasting929 F.2d at 248quotingMingus

Constructors812 F.2d at 1391
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I11. Discussion

A. Count |

Count | alleges violatios of the FLSA an&.C. 8§ 4111.0®vertime compensation

requirements ECF No. 26 {1 18—-25‘Even though [Whitt] asserts an overtime claim under,

both federal and state law, [the Court] need i@ronly federal law on this issue, as the Ohjio

statute expressly incorporates the starglardl principles found in the FLSAThomas v.

Speedway SuperAmerica, LLBD6 F.3d 496, 501 (6th Cir. 2007Accordingly, Whitt's federal

and state-law claims mdye analyzed together.
Under the FLSA, all employers are (gerlgyaequired to pay eployees one and one-
half times their regular rate of pay for work performed in excess of forty hours in a single

29 U.S.C. 8§ 207(a)(1)An employer that violates the atiene provision can be held liable for

unpaid overtime compensation plus gua amount as liquidated damages.U.S.C. 8§ 216(b

The overtime requirement is sabj to exceptions, however. Osigch exemption, “the retail ¢
service establishment” ermption, provides that:
No employer shall be deemed to hasvelated subsection (a) by employing any

employee at retail or service estabiteent for a workweek in excess of the
applicable workweek specified therein, if:

(1) the regular rate of pay of such employee is in excess of one and one-half timgs

the minimum hourly rate applicable to him und2® J.S.C. § 20 and

(2) more than half his compensation farepresentative period (not less than one
month) represents commissions on goamsservices. In determining the
proportion of compensation representingnoaissions, all earnings resulting from
the application of a bona fide commissiate shall be deemal commissions on
goods or services without regard toettner the computed commissions exceed
the draw or guarantee.

week.
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29 U.S.C. 8 207(i) Exemptions under the FLSA are “narrowly construed to further Congrg

goal of giving broad federal employment protectioRdzekas v. Cleveland Clinic Found.

Healthcare Ventures, Inc204 F.3d 673, 675 (6th Cir. 2000)

The employer has the burden of proving thatemployee meets each of the exempt

requirements by “clear and affirmative evidenc&liomas506 F.3d at 5QIACS v. Detroit

Edison Co.444 F.3d 763, 767 (6th Cir. 2006)his is not a heigbhed evidentiary burden.

“[Blecause establishing the applidétly of an FLSA exemption is an affirmative defense, [the

defendant] has the burden to establish theelements by a preponderance of the evidence.

Thomas 506 F.3d at 501-0@uotingRenfro v. Ind. Mich. Power Ca197 F.3d 573, 576 (6th
Cir. 2007). The ultimate question of whether an employer is exempt from overtime wagsg

requirements is a question of lavle v. TVA269 F.3d 686, 691 (6th Cir. 2001)

The parties have agreed that, un2@itJS.C. § 207(j)Ziegler qualifies as a retail or

service establishment and thatfled-rate employees’ regular ravé pay is more than one and

one-half times the federal minimum wadeCF No. 26 { 13t is also undiguted that at least

half of Whitt's compensation came from wagykrformed under the Flat Rate Compensation
Program.ld. The only disputed issue, therefamewhether the Flat Rate Compensation
Program constitutes a commission within the meaning of the retail or service establishm¢
exemption.

The FLSA does not define the term comnussi Its meaning “finds little illumination
from the sparse case law and the vagueentes in statuteand regulations.’Klinedinst v.

Swift Investments, In@260 F.3d 1251, 1254 (11th Cir. 200Ihere is no binding authority in

the Sixth Circuit to guidéhe Court’s analysisWilks et al, v. The Pep Bqy&006 WL 2821700

at *11 (Sept. 26, 200])[T]he parties have not cited—arlde court’s own research has not

PSS’S
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revealed—any controlling precedent as to tlegpr definition of ‘commission’ in the FLSA

context.”);cf. United States v. Keith59 F.3d 499 (6th Cir. 2009)Although unpublished

decisions do not have precedential authority, thay be considered for their persuasive val
..") (internal citations omitted). When addregsthe definition of commission in an unrepor
decision, the Sixth Circuit opined that thegayer must establish “some proportionality

between the compensation of the employeeksthe amount charged to the custométiiks, et

al. v. The Pep Boy278 F. App’x. 488 (6th Cir. 2008)ilks however, does not establish a

standard for the degree of proponiadity necessary for compensattorconstitute a commissiq
Other courts have acknowledged thahspbut not absolute, proportionality is a

component of all commission-based compensation metteks, e.gParker v. NutriSystem,

Inc., 620 F.3d 274, 283 (3d Cir. 201(0)A] strict percentage reteonship is not a requirement

for a commission scheme undgB[U.S.C. 8§ 20]7"); Yi v. Sterling Collision Ctrs., Inc480

F.3d 505, 508 (7th Cir. 2007)The essence of a commissisrthat it bases compensation on

sales, for example a percentage of the sales price, as when a real estate broker receives
compensation a percentage of the priostath the property hbrokers is sold.”)Herrera v.

TBC Corp, 18 F. Supp. 3d 739, 746 (E.D. Va. 20{‘AImost all courtsconstruing the term

‘commission’ in the context @ 207(i) particularly as it relates the extra-textual element of

proportionality, have exeised a cautious and reshed approach.”WIcAninch v. Monro

Muffler Brake Inc, 799 F. Supp. 2d 807, 815 (S.D. Ohio 20 Pyoportionality between any

pay plan, however complicated the plan, reggisome relationship or correlation between
employee compensation and the sales of theamapl). The Department of Labor has also

endorsed the proportionality requireme8eeECF No. 45-1 at 2DOL Field Operations

Handbook stating that an employee is pad@amission when “[tjhe employee is given a

ted
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certain proportion” of the “flarate” hour charged to the caster). Relying upon the guidance
available, the Court finds than order to qualify as “commissions on goods or services,” Ziegler
must demonstrate some proportionality lesw the compensation it paid to Whitt under

Ziegler's Flat Rate Compensation Program @nedamount charged to the customer for the

service rendered.

—

Ziegler argues that the maiyrof courts to considdiactually analogous compensatio
systems have held such methods to be “commissions on goods or serviddgmedmst v.

Swift Investments, In@260 F.3d 1251 (11th Cir. 20Q1he Eleventh Circuit concluded that a

flat-rate compensation system, similar to the omthe immediate case, constituted a form
commission payment. IKlinedinst the employee was compenshter each paint job he
performed based on the following formulas hiourly rate was multiplied by “flag hours”
(billable hours) assigmkto a particular job by a datadgautilized by the employeid. at 1253
As in the instant case, the “flag hours” did reftect the actual time spt completing the job;
instead, proportionality existed tineeen the billable hours and thdda portion of the estimate
Id. Ultimately, the Eleventh Circuit concluded that the defendant’s compensation system
constituted a commission within the meaningh&f FLSA. This decision was reached, in palt,
by relying on the Department of Labor’s Fi€élgperations Handbook’s guidesthat auto service
garages could pay employees by “flat rate” h@asigned to a job raththan actual hours
worked. Id. at 1255-56

The Seventh Circuit followed the reasoning<tihedinstin Yi v. Sterling Collision Ctrs{

Inc., 480 F.3d 505 (7th Cir. 20Q75terling’s mechanics weresalcompensated using a formula

based on booked hours or “flag hours” as opdds actual hours worked. AsYi, the Court

explained:
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A team of mechanics is thessigned to the job. Eaalember of the team keeps
track of the hours he works on the job. &dht's completed and the hours of the
team members are added up, Sterlingmheines each member’'s compensation by
multiplying (1) the number of booked hours for the job by (2) the ratio of the team
member's actual hours worked to thieakdours worked by the team, and then by
(3) a wage, per booked (not actually workledyr, based on the skill or quality of
the individual team member.

So suppose the number of booked hours assigntbe repair of a headlight is 6;

a team of two mechanics completes the job in 3 hours; one member of the team,
call him A, worked 2 hours and the othBr,1 hour; and A’s booked-hour rate is

$20 and B’s $15. Then A’s compensation would be $80 and B's $30, for a total of
$110. The figures for A and B are calculated as follows. A put in two-thirds of the
total amount of time that ibbk to complete the job, arsd he is credited with
two-thirds of the booked hours. That is 4 hours, and when multiplied by $20 per
booked hour yields $80. B put in one-thirdtloé time, so he is credited with one-
third of the booked hours, which is 2 housich when multiplied by $15 is $30.

Id. at 509 Therefore, aside from the additional mdigpto account for the fact that the work

was done by teams rather than by individuals, the compensation systeweis identical to the

compensation system Klinedinst Like Klinedinst the method irYi tied compensation to theg
hours of labor charged to the customigt. In holding that the compensation system constit
a bona fide commission plavij observed that the systembisth “industry-wide” and “of long-
standing.” Id. at 510-11

Last year, a distriatourt held that a compensation system identical to Ziegler's wag

bona fide commission plarHerrera v. TBC Corp.18 F. Supp. 3d 739 (E.D. Va. 2014hn

Herrera, as in the case at bar, piaifs were paid on a flat-rate compensation system that p

the mechanics their hourly rate multigliby the number of billable hourgd. at 740 As in this

case, the billable hours that the mechanic egoeefbb was equivaletd the hours assigned 1o

the labor charge on the customer’s bitl. In Herrera, the court joined the “judicial consens
that some proportionality is essential” in diiolg that the compensat method qualified as

commission unde29 U.S.C. § 207(i)Id. at 747.
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Ziegler’'s position also findsupport from the Department of Labor. A 2006 Opinion

Letter from the Wage and Hour Division has enddra pay plan which, like Ziegler's Flat Rate

Compensation Program, paid employees based omfaw vehicles werserviced each week.

2006 DOL WH Opinion Letter FLSA 2006-15NA (June 29, 200&)nder the subject

compensation system, each serviced vehicle ssigrzed a predetermined number of flag hdg

and the employee was paid for the number fflagrs rather than the time actually spent on t

service job. The number of flag hours booked lgyemployee did not change if the customé

received a discount. The 2006 Opinion Letter concluded that the compensation system
represents “commissions on goods or services” lsectne amount of the payment related tg

value of the service performe@006 DOL WH Opinion Le#r FLSA 2006-15NA (June 29,

2006) The Court finds the 2006 Opinion Lettersagasive because it analyzed a compensa

system identical to Ziegler'sSee~azekas204 F.3d at 677 [A]n opinion of the Administrator

of the Wage and Hour Division of the DepartmehLabor has persuasivalue if the position
of the Administrator is well-ansidered and well-reasoned”).
Whitt argues that Ziegler's proposed authority is neither controlling nor persuasive

the issue of proportionalityeCF No. 46 at 10—11Whitt argues that the Court should follow.

reasoning employed by the Middastrict of Tennessee Wilks et al, v. The Pep Bqy&006

WL 2821700 (Sept. 26, 20Qdater affirmed by the Sixth Cirdyon the issue of proportionali

2 The Opinion Letter may be accessed at the Department of Labor’'s website at
http://www.dol.gov/whd/opiniofFLSANA/2006/2006_06_29 15NA_FLSA.htm.

® It should also be noted thategjler adopted its Flat Rate Coemgation Program one year a
the 2006 Opinion Letter issuedECFE No. 37 at 16cf. Yi, 480 F.3d at 510-1(lIt is possible
for an entire industry to be wiolation of the Fair Labor 8hdards Act for a long time without
the Labor Department noticing. But a more plawstblpothesis is thatéhauto repair industry
has been left alone because the charactes obinpensation systemshlaeen recognized for
what it is—a bona fide commission system.”).
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In Wilks the parties agreed thattbmployer's compensation systaras based on “labor hou
assigned to a job rather thanwadthours worked, but disputed &ther the price charged to th

customer was based on the number of labor hours allocated to th§idlek.2006 WL

rs”

2821700, at *16 Although Pep Boys argued that a catien existed between the price charnged

and the labor hours credited to the employee, tteicti court found that themployer “put fort
neither argument nor evidence in supporthef notion that employee compensation correlat
with overall customer price.1d. at *17. In finding that Pep Boysad failed to carry its burde
as a factual mattethe court reasoned:

[T]he defendant has not met its burderdefmonstrating proportionality between
the plaintiffs’ flat-rate wages and thearhes passed on to customers, either for
labor alone or for the overall task. Iaflrate compensation and labor costs were
actually correlated, as the defendamtirols they are, the labor costs would
fluctuate based on the amount paid ttee flat-rate employee tasked with
completing the job. They do not. As suchgppears that the plaintiffs merely earn
a predetermined amount for each task ttmyplete and that this amount does not
fluctuate in tandem with the amnt charged to the customers.

Id. at *18 Whitt argues that, because the Sixth Ciratfitmed the district court’s opinion in

Wilks et al. v. The Pep BqQy&78 F. App’x. 488 (6th Cir. 2008jhe Court must follow. The

Court disagrees. Whitt's reliance @ilksis misplaced. Contrary to Whitt's assertion, the
Middle District of Tennessee’s ds@n is not controlling on thedtirt. The unreported decisi
of the Sixth Circuit did not reeiw the factual findings of thdistrict court on interlocutory

appeal. Wilks, 278 F. App’x at 489noting that the court had authority to review” findings

of fact on interlocutory appeal and confiniitgjinquiry into “purequestions of law”)see also

Nw. Ohio Adm’rs, Inc. v. Walcher & Fox, In270 F.3d 1018, 1023 (6th Cir. 200Ijhe Sixth

Circuit decision merely affirmed the ldgaonclusion that a commission requires some

proportionality. Wilks, 278 F. App’x at 489

11
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The compensation system at issu\itks is distinguishable frorZiegler’'s Flat Rate
Compensation Program. Wilks the district courfound no correlation lieeen the flat-rate
compensation and labor costs because the lalsts da not fluctuate with the amount paid t

the employee Wilks, 2006 WL 2821700 at *18Moreover, Whitt admitted that he booked a

greater number of hours for completing a jodt tivas invoiced for a higher number of hours

than the All-Data estimateECF No. 39 at 80If the Ziegler FlaRate Compensation Progran

lacked proportionality, no sudcdjustment would occur.
Ziegler’'s technicians earn mgpensation for the same number of hours charged to th
customer as labor. When additional time is ssagy to complete a job—for example, becal
the car’s age or rust made the completion efjtib more difficult—tle labor hours charged to
the customer, as well as the hours that Wiatiked for the job, increased correspondinddCH
No. 39 at 80 The increase in labor reflected an increase in the value of the service rendg
the customer. And, in booking a matching nundidillable hours foperforming a more time
consuming and therefore more valualole, jWhitt received a proportional increase in
compensation in the same way that a car sateep earns more commission on the sale of

Ferrari than a Ford FocuseeYi, 480 F.3d at 508The essence of a commission is that it b

compensation on sales, for example a percentatlpe afles price, as when a real estate brg

receives as his compensation a percentage of e girivhich the property Heokers is sold.”).

Whitt’s pay is, therefore, proportional to thenk@one and the value of that work to the

customer.SeeParker, 620 F.3d at 288declining to adopt a st proportion requirement for

commission undeg 207(i).
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Based on the foregoing, the Court finds thiggler's Flat Rate Compensation Progra

for its technicians constitutes a bona fide commission plan. Ziegatdmonstrated some

m

proportionality between the amount compensataifhdt and the amount charged to customers.

Its payments, therefore, are commissions ug8d#d7(i)of the FLSA. As Ziegler has satisfied
all the requirements for thetadl and service exemption, it was not required to pay Whitt fo
overtime. The Court grants summary judgment in favor of Ziegler on Count I.

B. Countsll and 111

Whitt's remaining causes of action are cogént upon Count . Count Il alleges that

Ziegler violated Ohio’s semimonthly payment of wages ufdér. § 4113.1%the “Prompt Pay

Act”) by failing to pay Whitt for all hours wixed in the appropriate time perioBECF No. 26
26—28 Whitt's sole contention of unpaid wagis that he did not receive overtime
compensation to which he was entitled. Quaurt has held thaiegler's Flat Rate
Compensation Program for its technicians titutes a bona fide commission plan and,
therefore, Whitt is not entitled to overtim&he Court grants Ziegler summary judgment on
Count II.

Count Il alleges that Ziegler failed pay other non-exempt employees overtime

—

compensation for hours worked in excess of forty (40) hours per week at the Whitt's former

work location and all other locations where Ziegiperates its retail service establishments.

ECF No. 26 11 29—32As the Court has held, Zieglemist required to pay overtime to either

Whitt or other service techniciamaid under the Flat Rate Coemgation Program. Therefore

there is no collective action tertify. The Court grants Ziegler summary judgment on Cou
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V. Conclusion

For the reasons discussed above, the tQpants Ziegler’'s Motion for Summary

JudgmentECF No. 44 and denies Whitt's Motiofor Summary JudgmenECFE No. 36.

IT1S SO ORDERED

August 7, 2015 /s/ Benita Y. Pearson

Date Benita Y. Pearson
United States District Judge
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