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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

KATHRYN E. ENGLE, ) CASE NO. 5:14-cv-1161
)
)
PLAINTIFF, ) JUDGESARALIOI
)
VS. )
) MEMORANDUM OPINION
CHARLES H. NETTLE, etal., )
)
)
DEFENDANTS. )

Before the Court, in this civil rights aeoti, are the parties’ respective summary judgment
motions. Defendants, Officer Daniel Randall (fRall”), Officer Robert Schmidt (“Schmidt”),
Officer David Holzapfel (“Holzapfel”), OfficelRichard Garinger (“Garinger”), Officer James
McGowan (“McGowan”), Officer Mcllvain (ak&Officer 6384) (“Mcllvain”), Officer Mark
Ralston (“Ralston”), Sergeant Michael Heinl (‘iHE), and Officer 2993(aka Officer Luggelle)
(“Luggelle™) (collective “officers”), and Charleblettle (“Nettle”), seek summary judgment in
their favor on all claims on the merits, as wellgamlified and/or stataty immunity for each
claim. (Doc. No. 128 [“Def. MSJ").Plaintiff Kathryn Engle (“plaitiff” or “Engle”) opposes the
motion (Doc. No. 148 [“Def. MSJ Opp’n”]), andefendants have filed a reply. (Doc. No. 155
[‘Def. MSJ Reply”].) Plaintiffalso seeks judgment in her favon all claims (Doc. No. 134

[“Pl. MSJ"].) Defendants have filed a brief apposition (Doc. No. 149 [“Pl. MSJ Opp’'n”]), and
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plaintiff has filed a reply. (bc. No. 156 [“Pl. MSJ Reply”]}) For the reasons that follow,
plaintiffs summary gdgment motion is DENIED, and defendants’ dispositive motion is
GRANTED IN PART.

|. BACKGROUND

The present case involves a senésteractions between pidiff and police officers and

a health inspector employed by the City afy@hoga Falls occurring between April 15, 2013 and
June 4, 2013. Each of the incidents revolvesuad plaintiff’'s son, Kory Engle (“Kory”), and
her son’s girlfriend, Tanya Hess (“Tanya”), anceithoccupation of plaintiffs home. It is
undisputed that, at all times relevant to the gmésction, plaintiff mainiaed a private residence
at 1936 5th Street in @ahoga Falls, Ohio. The gees further agree that neither Kory nor Tanya
held a property interest in this residence, dior either individual’s name appear on a lease to
this premises. Beyond these undisputed facts,ptirties’ accounts of the various encounters
differ substantially. Because the Court entertaiefendants’ summaryggment motion first, it
takes all of the facts in the light most favoratdeplaintiff as the nomoving party. When the
Court considers plaintiff’'s dispositive motion, it will view the facts in favor of defendants.

According to plaintiff, in March of 2013, she spent time in Omaha, Nebraska caring for

! This document, originally filed June 14, 2QW@s styled “Plaintiff’'s Answer t®efense Support Brief & Plaintiff

Brief for Preponderance of Evidence.” Shortly after its filing, defendants movedke #te document, claiming

that it represented either an untimely reply brief in support of summary judgment for plaintiff, or an impermissible
sur-reply in opposition to defendants’ dispositive moti@idoc. No. 160 [“Mot. Strike”].) Plaintiff opposed the
motion to strike (Doc. No. 161 [“Mot. Strike Opp’'n”]) and filed a motion for leave to raglereply brief. (Doc.

No. 164.) In her opposition to the motion to strike, plaintiff explained that she was delayed in the filing of her reply
brief because of problems associatathwer email system. The Court consgugoc. No. 156 as plaintiff's reply

brief in support of her motiofor summary judgment and@epts plaintiff's explanatioas to why it was filed after

the deadline set forth in the Court's Case Management &hd Trial Order. Accordingly, defendants’ motion to
strike is DENIED and plaintiff's motion for leave is DENIED AS MOOQOT. The briefing on summary judgment is
now complete and these motions are ripe for resolution.
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her mother. (Doc. No. 130 (Deposition of tkeyn Engle [‘K. Engle Dep.”]) at 84f). She
decided to return to Ohio in April, howevéecause she had to fiter taxes by April 15, 2013.
(Id.) On her way back to Ohio, plaintiff became ill and was transported to a hospital for
emergency surgeryld. 839-40.) She was released from thepitasand returnedo her home in
Cuyahoga Falls on April 14, 2013 to find that thendle on the front dodrad been damaged.
(Id. at 825.) Once inside, she discmea a “huge mess” in the kitchen. An inspection of the rest
of the dwelling revealed bags and boxes strewerywhere and holes in the walls. When she
discovered a baby’s bed in her bedroom she deduced that her “estranged” son Kory had been
living in her home in her absence with hen“and off girlfriend” Tanya and their childd( at
825-26.) Because she was “exhausted” from hegesy, plaintiff immediagtly took some pain
medication and went to bedd( at 826)

She awoke in the middle of the night anctided to make a sign out of some poster
board upon which she wrote “Kory & Tanya—Give fa¢ couple Days. | amecuparating [sic]
From surgery[.] You need to call & set up [a] time to come get your stuff out. | am selling [the]
house. Do not trespass. Call med.{ Doc. No. 128-2 at 666, all capitalization in original.)
Early on the morning of April 15, 2013, she backed her van halfway down her driveway and
affixed the sign to the van. (K. Engle Dep. at 8Zhg returned to her bedroom and went back

to sleep. Id. at 827.)

2 All page number references are to the page identification number generated by the Court’s electroitig docket
system.

% In her deposition, plaintiff explained that she could not reduce the actual poster to a size that could be copied
Instead, she recreated the message from the posterditard piece of paper and attached it as an exhibit. (K.
Engle Dep. at 834.)



First Police Visit on April 15, 2013

Plaintiff awoke a second time briefly thatorning and realizedhat many of her
possessions, including clothing afamily heirlooms, were missingld() Plaintiff took more
pain medication and we back to sleep.lqd. at 828.) At 2:44 PM, gintiff heard some loud
voices and knocking at her front door. She lablkait the bathroom window and saw Kory,
Tanya, and four police officers watlg up her driveway. There is ribspute atdast one of the
officers was defendant McGowan. (Doc. No. IZB{Declaration of Chief Jack Davis [‘Davis
Decl.”]) 1 5.) Plaintiff called down to thgroup and inquired wdt was going on, and was
advised by one of the officers that Kory and Tamgated to retrieve their belongings from her
home. She directed the officerstte sign affixed tahe van, advised the group that she needed
to sleep, and suggested that Kory makeappointment. (KEngle Dep. at 828-29.)

According to plaintiff, one or more officemsformed her that Korand Tanya needed to
get inside the house becaubey lived there.Ifl.) Plaintiff disputedthis point, advising the
officers that “no, they don't live here.id. at 829.) She then went downstairs and found her son
preparing to enter the housedhgh the window. Plaintiff attentgd to lock window, at which
time one of the officers yelled at Kory “you justeak in that window righthere. You go in the
house. You have your ID. Yqgust go in there and youtleis in the back door.”ld. at 830.)
Plaintiff responded “I go no. | gde’s not living here. | said, véne are the keys, where is the
contract, and we continually went on thatid.] Undaunted, Kory went through the unlocked
window into the house, at which time he let twdtoee of the officers and Tanya into the home
through the back doorld. at 838-39.) Again, plaintiff objeetl, reiterating that “[Kory and

Tanya] don’t live here and you have no rightlahey just continued to come infd( at 830,
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838.) Once inside, Kory and figa began removing items from the home. While the officers
instructed the couple to onlytrigve clothing, plaitiff maintains that Tanya grabbed a big box
of construction toys to which he had no rigid. @t 839.)
Second Police Visit on April 15, 2013
Officer Randall returned to plaintiff's residence a second time on April 15, 2013. This
time he was accompanied by Officer Mcllvain. (Dawecl. § 5.) It appears from the record that
the purpose of this visit was to afford Kory thygportunity to collect higat and the cat’s litter
box from the residence. Kory did not gain entrance to plaintiffs home during this visit, as
plaintiff managed to pass Kory the cat atsl litter box through an open window. Plaintiff
concedes that no officers entered hanbat any time during this visitd( at 845-46.)
Third Police Visit on April 15, 2013
The third and final visit on April 15, 2013 jagars to have been a brief stop wherein
Officers Schmidt and Holzapfel arrived and léfie home without interéiag with plaintiff.
(Davis Decl. 1 5; Engle Dep. at 861-62.) As wasdhse with the second visit, plaintiff does not
suggest that anyone entelte® home during this visit.
Visit by Police, EMS, and Health Inspector on April 17, 2013
On April 17, 2013, Tanya came to the y@hoga Falls Police Station requesting
assistance to obtain additionants from the 5th Street proper(Doc. No. 128-8 (Declaration
of Richard Garinger [“Ganger Decl.”]) 1 3.) Taya advised Officer Garger that she had been
living at the 5th Street residemevith her boyfriend and that hieoyfriend’s mother had returned
home and would not lehem in the houseld.) Garinger learned th&fficer McGowan was one
of the officers who had visited the residenon April 15, 2013 and contacted him about the

encounter.lfl.  4;seeDavis Decl.  5.) Officer McGowaronfirmed that Tanya’s property was
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discovered inside the house.gihger Decl. § 5.) UltimatelyGGaringer concluded that Tanya
was a resident of the property, as it was listecher residence on heiwr’'s license and she
received mail at the residenchl.|

There is no dispute that Officers Mc@an and Garinger accompanied Tanya to the
residence on April 172015. (Davis Decl. § 6seeGaringer Decl. § 7see generall)K. Engle
Dep. at 864-78.) It is also beyoddspute that, upon their arrivglaintiff refused to allow Tanya
to enter to retrieve her proper{garinger Decl.  7.) According plaintiff, she heard knocking
and went to the window aboveetback door, at which time Ofer McGowan advised her that
she had 30 seconds to get downstairs and ogebaitk door otherwise the officers would break
in. (K. Engle Dep. at 866.) Wheplaintiff turned around at th&ont of the stairs, she was
surprised to find that Officer Garinger and Tanya were already inside the ‘h@dset 867.)
Officer Garinger averred that, upon observing the ool unsanitary conditions in the home, he
had concerns regarding plaintifébility to care for herself angquested that someone from the
Housing Department and EMS respond @ ribsidence. (Garger Decl. 11 8, 10.)

Plaintiff states that the only article obthing she had on at thiene she first discovered
Tanya and Officer Garinger in her home wadlack t-shirt that did not fully cover her
“privates.” (K. Engle Dep. at 867.) She recalléapting to pull the shirt down further to more
fully cover her body, during which she clairfiganya was standing bimd Officer Garinger
laughing at her.I¢.) Officer Garinger informed plaintifthat they had come to get Tanya’s
effects. Plaintiff asked if she could be permitted to put on pants or go to the bathroom. Officer

Garinger denied both requestisl.Y Tanya began filling garbage bags with items from the house,

* Officer Garinger avers that, “[w]ith the request and pssion of Ms. Hess, | assistéxér with opening the rear
door which was unlocked but blocked by numerous items.” (Garinger Decl.  7.)
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which included plaintiff's jewelry and watchid( at 867, 868, 870.) Plaintiff then asked for her
cell phone so that she could call her attorney. &é@ purportedly inquiredf Officer Garinger
as to whether they had any warraautsl why they were in her housHl.(at 868-70.)

At some point during this enanter, defendant Nettle, a housing inspector for the City of
Cuyahoga Falls, arrived at the home. (K. Efdgg. at 907; Garinger Ded 11; Doc. No. 128-9
(Declaration of Charles Nettle [“Nettle Decl.”f) 4.) He walked through the house and noted
various problems with the home, including essige garbage and blocked egresses. (K. Engle
Dep. at 908; Nettle Decl. 1 4; Dado. 128-3 (photographs of the hejr) As a result of what he
viewed as code violations and safety hazalds,issued an emengey order declaring the
property to be unfit for human ogeancy. (Nettle Decl. I 6.) Nettiibsequently issued plaintiff
a letter outlining the violations, advising plaintiff that she was not permitted in the residence
except to remedy the violatiorend providing her 30 days in weh to fix the violations. I¢l.

7.)

Paramedics also eventually arrived and gaimeiy to the house. Plaintiff testified that
Garinger advised her that he was going to arrestitang the mess in theouse and the fact that
there was not any food in the refrigerator. @ngle Dep. at 874-76.) When the paramedics
arrived, Garinger instructed plaiffi to show them her surgergcar and they then performed
what plaintiff describesas a “strip search.”Id. at 875, 906.) Plairffi also advised the
paramedics of the medications she was takilty. gt 878.) One of the paramedics instructed
plaintiff to go to the hospital to receive anuficevaluation to make sel that she was okayld(
at 878, 880.)

After the paramedics had examined plaintstie again asked the officers why they had

come to her home, reiterating that she had just had surgery and did not feel well. She then
7



instructed everybody to &3 out of my house>(ld. at 879.) Plaintiff'sfriend, Heather, drove
plaintiff to the local hospital where she wasamined by medical personnel at St. Thomas
Hospital. (d. at 881-84.) According to plaintiff, oncd the hospital, she was advised that she
had been “pink slipped,” which ahtiff believed meant that she could be held at the hospital for
a period of evaluation lasting 72 houtsl. @t 884, 887.)

The last encounter with theuyahoga Falls Police Departnighat forms the basis for
the present litigation occurred on June 4, 2016.r@ariavers that he i@snded to a call placed
by plaintiff to the police department in whidhe requested police astsince in removing an
“‘unwanted person” from the residence.a(fger Decl. {1 13; K. Engle Dep. 921, 923.)
According to defendants, Officer Garinger veasompanied by Officer Ralston. (Davis Decl.
9.) Plaintiff insists that Sargent Heinl accamped Garinger. (K. Engl Dep. at 920.) Upon
arrival, Garinger claims that Heund Tanya outside the residenpicking up items that plaintiff
had left for her.Id. § 13.) What followed next is highly sfiuted. Plaintiff testified that, while
Tanya was in her driveway collecting the iteptaintiff had placed for her on the patio, Tanya
was screaming at her. (K. Engle Dep. at 92hge on plaintiff’'s baclporch, Officer Garinger
informed plaintiff that he was gaj to “breakdown the door againlti( at 923-24.) Plaintiff said
“please, dear God, | can’t afford another [doorld. @t 924.) Plaintiff instructed Garinger to get
off the back porch and she wdubpen the door and come outl.) Instead of complying with
her request, plaintiff maintains that Offic&aringer pushed the door open and entered the

kitchen, and, in the procegsushed plaintiff into the refrigerator in the kitchehl. @t 924-25,

® While this point is not entirely clear from the record, plaintiff suggests that, at somespeimiontacted a friend,
Heather, who agreed to come to the home. (K. Engle D&.2a73.) According to plaintiff, Heather also inquired
as to why the officers were in phdiff's home and “sent everyone outlti( at 878.)



926.)

Plaintiff alleges that, at some point digithe encounter, Officer Garinger and Sargent
Heinl accused her of living in the home whishe attempted to remedy the health code
violations. (d. at 920.) Garinger also intimated thae $ftad made no progress in remedying the
code violations, a fact wth plaintiff disputed. Id. at 926.) When plaintiff suggested that
Garinger contact Nettle to confirm that pigif had made progress on the house, Garinger
advised plaintiff that he had already contactedlIBleAccording to plaintiff, Nettle came out to
the house at some point, looked aroumd declared that the house looked goddl. gt 929-30.)
After plaintiff contacted her @irney, and Officer Garingempeke with the @#orney by phone,
plaintiff states that the officers and Netidt her home and the encounter endétl. &t 934.)

Plaintiff, actingpro se filed the present action on Apf5, 2014 in state court against
defendants, the City of Cuyahoga Falls, they&hoga Falls Police Department, Saint Thomas
Hospital, and various healthcare employees. (Dl 1-1 (State Court Complaint).) The action
was removed to federal court on May 30, 20(@oc. No. 1 (Notice ofRemoval).) After
reviewing the original complainthe Court issued an order asivig plaintiff that her pleading
did not appear to contain allegations which dolé construed as setting forth a valid federal
claim. (Doc. No. 8.) Plaintiff was afforded leavefile an amended comptd, which she did file
on October 14, 2014. (Doc. No. 10 (Filshended Complaint [‘FAC]).)

Defendants subsequently filed motions tendiss the FAC and/or to enter judgment in
their favor on the pleadings. (Doc. Nos. 12,)1n a Memorandum Opinion, dated June 22,
2015, the Court dismissed the city, the policgpattiment, the hospital, and the healthcare
employees. The court also dismissed plaintiff'srokfor excessive force, state civil conspiracy,

and negligent infliction of emotional distreg®oc. No. 17 (Memorandum Opinion [“MQO"]).)
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Following this ruling, the remaining parties procegedo engage in discovery on the remaining
claims of Fourth and Fourteenth Amendimesolations under 42 U.S.C. § 1983, federal
conspiracy, and state law tpass and intentional infliction of emotional distredd. at 167.)
The present summary judgment motionseMded after the close of discovery.

Il. STANDARD OF REVIEW

When a party files a motion for summapdgment, it must be granted “if the movant
shows that there is no genuine dispute asnip raaterial fact and thenovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a) p&kty asserting thatfact cannot be or is
genuinely disputed must support gesertion by: (A) citing to partidar parts of materials in the
record . . . ; or (B) showing th#tte materials cited do not establihe absence or presence of a
genuine dispute, or that an adverse partynoa produce admissible evidence to support the
fact.” Fed. R. Civ. P. 56(c)(1).

In reviewing summary judgmémotions, this Court must ew the evidence in a light
most favorable to the non-moving party to deiesmwhether a genuine issue of material fact
exists.Adickes v. S.H. Kress & G898 U.S. 144, 157, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970);
White v. Turfway Park Racing Ass'n, In€09 F.2d 941, 943-44 (6th Cir. 199 pliedly
overruled on other grounds by Salve Regina Coll. v. Rygg8lU.S. 225, 111 S. Ct. 1217, 113
L. Ed. 2d 190 (1991). A fact is “material” only if its resolution will affect the outcome of the
lawsuit. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202
(1986). Determination of whether a factual isssie'genuine” requiresonsideration of the
applicable evidentiary standards. Thus, in mastl cases the Court must decide “whether
reasonable jurors could find bypaeponderance of the evidence that the [non-moving party] is

entitled to a verdict[.]1d. at 252.
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Once the moving party has presented evi# sufficient to support a motion for
summary judgment, the nonmovingarty is not entitled to i@l merely on the basis of
allegations; significant probative evidence mustpresented to support the complaif@dins v.
Clorox Ca, 926 F.2d 559, 561 (6th Cir. 1991). The party opposing the motion for summary
judgment may not rely solely dhe pleadings but must pres@avidence supporting the claims
asserted by the partBanks v. Wolfe Cnty. Bd. of Edu830 F.3d 888, 892 (6th Cir. 2003ge
Celotex Corp. v. Catretd77 U.S. 317, 322, 106 6t. 2548, 91 L. Ed. 2865 (1986) (Summary
judgment is appropriate whenever the non-mopagy fails to make a showing sufficient to
establish the existence of an element essentidatoparty’s case and on which that party will
bear the burden of proof afrial). Moreover, conclusoryallegations, speculation, and
unsubstantiated assertions are¢ awvidence, and areot sufficient to dieat a well-supported
motion for summary judgmengee Lujan v. Nat'| Wildlife Fed;m87 U.S. 871, 888, 110 S. Ct.
3177, 111 L. Ed. 2d 695 (1990). In other wordgjefeat summary judgment, the party opposing
the motion must present affirmative evidenceupport his or her position; a mere “scintilla of
evidence” is insufficientBell v. Ohio State Uniy351 F.3d 240, 247 (6th Cir. 2003) (quotation
marks and citation omitted).

A party seeking or oppasj summary judgment may relgn deposition transcripts,
electronically stored documents, affidavits, deations, and other matals. Fed. R. Civ. P.
56(c)(1)(A). Rule 56 further providethat “[tlhe court need consider only” the materials cited in
the parties’ briefs. FedR. Civ. P. 56(c)(2); & alsoStreet v. J.C. Bradford & Cp886 F.2d
1472, 1479-80 (6th Cir. 1989) (“The trial court mmdier has the duty to seharthe entire record
to establish that it is bereft of a genuine issue of material fact.”) (dHritg-Lay, Inc. v.

Willoughby 863 F.2d 1029, 1034 (D.C. Cir. 1988)). Nonetks| the Court is at liberty to
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consider any record evidence in resolving a samrjudgment motion. Fed. Civ. P. 56(c)(2).

Defendants’ summary judgment motion reltesavily upon the fact that plaintiff has
failed to include specific record cites imer opposition brief. Plaintiff acknowledges this
shortcoming, but explains that she was ueatd “go line by line”through the deposition
testimony. (Def. MSJ Opp’n at 1291.) Given plaintiff'® sestatus, her unfamiliarity with legal
briefing, and the judicial preferea to resolve claims on the merniggher than on technicalities,
the Court found it appropriat® review all of the reaol evidence in this cas&ee generally
Krupski v. Costa Crociere S. p.,A60 U.S. 538, 550, 130 S. Ct. 2485, 177 L. Ed. 2d 48 (2010).
As discussed below, such a review—and esgfligca review of plaintiff's deposition—has
revealed that there are disputgdestions of fact that precle summary judgment on several
claims in the FAC.

[1l. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

A. Certain Officers Seek Dsmissal on All Counts

Officers Schmidt, Mcllvain, Ralston, Luggelland Holzapfel, along with Sargent Heinl,
seek summary judgment on all claims in the FA@egithat plaintiff failedo assert any specific
allegations against these officers and has poittat record evidence that would suggest that
they violated her constitutional rights or engage any conduct that would, if believed, entitle
her to damages against them. The Court agiessthese defendants are entitled to summary
judgment in their favor.

It is well settled that a defendant canbet held individually liable under Section 1983
for constitutional violations absent a showingttthe defendant was perally involved in some
manner in the alleged unconstitutional condMitler v. Calhoun Cnty, 408 F.3d 803, 817, n.3

(6th Cir. 2005) (citation omittedyee generallyHardin v. Straub954 F.2d 1193, 1197 (6th Cir.
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1992). Moreover, a complaint that only refersdefendants in the collgee fails to provide
individual defendants fair notia# the allegations against theBee Marcilis v. Twp. of Redfqrd
693 F.3d 589, 596 (6th Cir. 2012) (collecting cask®)eller v. Galling 311 F. Supp. 2d 606,
608 (E.D. Mich. 2004) (“In order to state a claim unBerens a plaintiff must allege that the
individual defendant wagersonally involvedin the alleged deprivation of the plaintiff's
constitutional rights.” (collectingases) (emphasis in original).

The FAC makes no distinction between theio#s defendants. They are collectively
referred to as “defendants,” with no specifictual allegations directed at any individual
defendant. Discovery has shemme light on the actions kien by the various officers.
Defendants concede that each of the defendants atddast one visit to plaintiff's residence
during the time period set forth in the FAC. (abecl. at 732-33.) Plaintiff also discussed, by
name, the activity of certain officers during her degms. Still, it remains true that there is no
evidence that, if believed, auld establish that Officers Mgain, Schmidt, Luggelle, and
Holzapfel ever entered plaintiff's residerfcéSeeK. Engle Dep. at 846, 914l fact, plaintiff
fails to even mention these officers, along wWitfiicers Ralston and lggelle, in her deposition.
Further, while she suggests that Sargent Heinbmpanied Garinger to theesidence on June 4,
2013, she does not claim that dénietered her home with Garinger, otherwise engaged in any
conduct that would constitute a constitutional viaator would rise to the level of intentional
infliction of emotional distresBecause the record is devoid arfy evidence that would show

that defendants Schmidt, Mcllvain, Ralsf Luggelle, Holzapfel, and Heinl personally

® While she does not identify him by name, she indicates that “good old officer 2993” dropped off a notice at her
door. (K. Engle Dep. at 914.) Plaintiff does not suggastdfficer ever entered hdmome. Officer 2993 has been
identified as Officer Lugelle. (Def. MSJ at 647.)
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participated in, or otherwise authorized,pegved or knowingly acquiesced in the alleged
unlawful conduct, there is no basis for individuiability against them and they are hereby
dismissed from this action.

B. Fourth Amendment Claim

The Fourth Amendment preserves the right of citizens “to be secure in their persons,
houses, papers, and effects, against unreasonattehes and seizures[.]J.S. Const. amend.
IV. Generally, to satisfy the Fourth Amendnienreasonableness requirement, a search or
seizure must be “accomplished pursuant tjudicial warrant issued upon probable cause.”
Skinner v. Ry. Labor Executives’ AssA89 U.S. 602, 619, 109 S. Ct. 1402, 103 L. Ed. 2d 639
(1989) (citations omitted). One of the well-recampu exceptions to the warrant requirement is
consent to searclsee Shameizadeh v. Cunig&38 F.3d 535, 547 (6th Cir. 2003) (“Consent
from an individual whose property is to be st&@d or from a third party who possesses common
authority over the premises validates a se#nah would otherwise beonsidered unreasonable
and unconstitutional.”) (citingynited States v. Matlo¢ck15 U.S. 164, 171, 94 S. Ct. 988, 39 L.
Ed. 2d 242 (1974)).

Anyone who has a reasonable expectatiorpmfacy in the place or effects being
searched can consent to a warrantless lsearcd any person with gonon authority over or
other sufficient relationship to the place oreets being searched can give valid consat
United States v. McGe&64 F.3d 136, 139 (6th Cir. 2009) (“Auatrity to consent to a search
rests on ‘mutual use of the prapeby persons generally havingnbaccess or control for most
purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to
permit the inspection in his own right and that dileers have assumed the risk that one of their

number might permit the common area to be searched.” (quidiatigck 415 U.S. at 171, n.7);
14



see, e.g United States v. Caldwelb18 F.3d 426, 429-30 (6th Cir. 20080-occupant of hotel
room had authority to consent to search bexalee had signed into the room as a registered
guest of defendant, exited room with defendamhediately before search, and intended to stay
there overnight). A consenting co-occupant retéimesright to restrict # scope of the search,

see Florida v. Jimen®00 US. 248, 252, 111 S. Ct. 1801, 114 L. Ed. 2d 297 (1991), and even to
withdraw his consent @e the search has beg@ee United States v. Buckinghat83 F.3d 508,

513 (6th Cir. 2006) (citation omitted).

“Even if the person givingansent in fact lacked authority to do so, the consent may
nonetheless validate the searchthe person reasonably apperto the police to possess
authority to consent to the searcMtGee 564 F.3d at 139. Known as “apparent authority,” this
type of consent occurs “when officers . reasonably (though erroneously) believe that the
person who has consented to their emra resident of the premises[l]iinois v. Rodriguez
497 U.S. 177, 186, 110 S. Ct. 27931 L. Ed. 2d 148 (1990). Laenforcement may rely on a
person’s “apparent authority” toonsent to the search if theliance is in good faith and is
reasonable based on all facts known by fgbéce at the time of the searchl. at 186, 188
(holding that the reasonablenessqfolice officer’s belief that alibrity actually existed must be
judged against an objective standard: whethgyerson of reasonable caution with the facts
available would believe the consentingtpehad authority over the premisesge, e.g., United
States v. Stoke631 F.3d 802, 808 (6th Cir. 2011) (officebslief that woman had authority to
consent to search of apartment reasonable becsie answered the door late at night and
officers could only see one bed insidith defendant sleeping on it).

Rodriguezrepresents the seminal case on “appaaattiority.” While the Supreme Court

specifically validated this type @onsent, it cautioned that itding should not be interpreted as
15



allowing for a third party’s naked assertion offaarity to automatically establish an objectively
reasonable basis for inferring consent. InsteaglQburt underscored the fact that “[e]Jven when
the invitation is accompanied by arplicit assertion tht the person lives there, the surrounding
circumstances could conceivably be such ghegasonable person would doubt its truth and not
act upon it without further inquiry.” 497 U.&t 188. Moreover, even when the facts may
originally point singularly in the direction of apeat authority, if subspient discoveries create
ambiguity, “any apparent authority evaporatésiited States v. Purcelb26 F.3d 953, 964 (6th
Cir. 2008) (citing, among authoritiRodriguez 497 U.S. at 188). At thatoint, the officers must
either obtain a warrant, or malkerther inquiry to reestablishuthority before continuing the
searchSee Purcell526 F.3d at 963-64 (“[A]lpparent autitgrcannot exist if there is ambiguity
as to the asserted authority and the seagclofficers do not take steps to resolve the
ambiguity.”) (citingUnited States v. Walle#26 F.3d 838, 846 (6th Cir. 2005)).

The existence of authority—actual or appareto consent does noecessarily end the
inquiry. “Even with the consent of a pers with common authogt however, the police
generally may not enter when another occupah@fome is physically present and expressly
refuses to permit entry.Smith v. City of Wyoming21 F.3d 697, 709 (6th Cir. 2016) (citing
Georgia v. Randolph547 U.S. 103, 106, 126 S. Ct. 1515, 164 L. Ed. 2d 208 (2006)). In
Randolph the Supreme Court addressed a situation where police had entered a home, over the
defendant’s objection, based upon the consertiofvife. In finding the consent invalid, the
Court reasoned that “[s]ince ghco-tenant wishing to open the door to a third party has no
recognized authority in law or sial practice to prevail over present and objecting tenant, his
disputed invitation, witbut more, gives a police officer rwetter claim to reasonableness in

entering than the officer would have in the absence of any consent &aaltidlph 547 U.S. at
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114. Nevertheless, “a consensuarsé will stand where a poteatiobjector . . . never refused
consent—even if he was availablélhited States v. Ayoud98 F.3d 532, 540 (6th Cir. 2007)
(citing Randolph 547 U.S. at 121)kee also Fernandez v. CaliforniaU.S.--, 134 S. Ct. 1126,
1134-36, 188 L. Ed. 2d 25 (2014) (consent to search given by co-occupant of apartment valid,
even though defendant had previgusbjected to search at threshold of apartment, because co-
occupant’s consent was obtained when defahdvas not physically present due to his
subsequent lawful arrest).

It is against this legal landscdpthat the Court considers ether there exists genuine
issues of material fact as to whether deferslardglated plaintiff's Fourth Amendment rights.
With respect to the incidents on April 15 andrib@7, 2013, defendants maintain that Kory and
Tanya had apparent authoritydonsent to the officers enteringapitiff's residence. (Def. MSJ
at 634, 649-50.) In particular, defants rely on the following faxt(1) Kory and Tanya listed
plaintiffs home as their residence on their fises; (2) both individuals received mail at the
house; and (3) they both had possessions enhttme. Defendants further note that Officer
Garinger, in particular, was aware that aikimproperty dispute arose among the parties in
August of 2012. (Garinger Decl. § LJaintiff does not deny that Ky and Tanya identified her
home as their residence on thigenses. (K. Engle Dep. at 85354.) She further admits that
their property was in her house; a fact thaevadent from the sign plaintiff made when she

returned home from surgeryd(at 826;seeDoc. No. 128-2 at 666.)

" In her opposition brief, plaintiff directs the Court’s attention to case law governing vehicle andheéstigatory
stops, including issues relating to reasonable suspicaeDef. Mot. MSJ Opp’n at 1296-1298.) This case law is
inapposite as the officers were not conductifiggay stop at any time during their interactions with plaintiff.
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April 15 Entry

Defendants rely heavily upon ti&xth Circuit's decision irunited States v. Penney76
F.3d 297 (6th Cir. 2009). There, defendant’s girlfriend, who lived with defendant “off and on[,]”
went to the police department to lodge a ddimmesolence complaint against defendant after
defendant had “pushed [her] out” of the resideidteat 301. The girlfriend did not have a key to
the residence, but offered information on the laratf drugs in the residence. After defendant’s
arrest, the police obtained the girlfriend’s pession to search the residence. The following day
when defendant was released froostody, he advised the policathhe girlfriend did not live
with him and had no authority wonsent to the search. Ipholding the search, the court found
that officers reasonably reliah the girlfriend’s apparg authority to conserto a search of the
residence by virtue of the lfowing: (1) the officers knew that the girlfriend had, on occasion,
lived with defendant; (2) she hadlvised the police that she wasng with defendant when he
kicked her out of the residence earlier that day; (3) her agpearconfirmed a recent violent
altercation; (4) she kept a carthe residence; and (5) she wamilear with the contents of the
residenceld. at 307-08.

The Court agrees that, had plaintiff been abse®m the home at the time of the entry,
there would be little doubt thdhe officers could have reliesh Kory’s apparenauthority to
consent to a search of the residence, as did the polRenimey The fact that he listed plaintiff's
home as his residence on his liserand received mail at the reside, coupled witlthe fact that
his personal effects were in the home and heaidd that he had recently resided in the home,

would normally leave a reasonable officer to dode that Kory exercised common authority
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over the premise€§See, e.g., Harajli v. Huron Twp365 F.3d 501, 505-06 (6th Cir. 2004)
(apparent authority existed where third paisted defendant’s house as her residence, she
possessed a garage-door opener, and police kravslie had lived in ¢hhouse in the past);
Rhodes v. McDanneb45 F.2d 117, 119 (6th Cir. 1991) (thip&rty had apparent authority
where she had previously called the policenfrthe location in question and referred to the
residence as her home addresshnson v. Wolgemutl257 F. Supp. 2d 1013, 1033-34 (S.D.
Ohio 2003) (warrantless searehlid where consenting third pgrinet police at the door of the
residence, and the third pafisted the home as his residence on his hunting license).

The fact remains, howevehat plaintiff was present dag the entry into her home.
Nonetheless, defendants insisattiplaintiff did not epressly object to theearch and, instead,
merely pointed out that Kory diabt have a key and his name v on the mortgage or a lease
to the premises. Again, had plaintiff not beeegent, these facts would not have necessarily
called into question his apparent author8ge, e.g., Pennegy76 F.3d at 308 (apparent authority
was not destroyed by the fact thiaé consenting girlfriend did ndtave a key to the residence
and was not listed on the leasdpited States v. Clayl F. Supp. 3d 688, 693 (E.D. Ky. 2014)
(holding that the facthat live-in girlfrienddid not have a key, her me was not on the lease,
and her statements were only corroborated ligee¢ce found after the entry did not vitiate her
ability to consent to a search, and noting thate is no case authority requiring a consenting co-
habitant to produce a key or a lease) (citivigller, 426 F.3d at 846).

Defendants’ argument cannot carry the adsy summary judgment because there is a

8 In her opposition to summary judgment, plaintiff now suggests, without any supporting evidenkeryHost his
license in 2010. This unsworn statement cannot defeat summary jud@®aeng.g., Alexander v. CareSourse6
F.3d 551, 561 (6th Cir. 2009).
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disputed question of fact as to whether plfirgxpressly objected to the search. Plaintiff's
deposition testimony, if believed, establishes thatdil more than simply point out the absence

of a key or a leastPlaintiff testified that, in response the officers’ representation that they
were going to follow Kory into the residence, she specifically said “no,” a fact she reiterated
several times during the course of deposition. (K. Engle Dep. at 829-3&e id at 838 [when

Kory came through the window “because the cops told him to come through that window. Get
through that window right nownal get us in the back dodrgo no, this is not your home, it's not
their home']) (emphasis added). She also attempted to lock the window to prevent Kory from
entering her home; another indicatioratttshe was objecting to the seardd. at 830.) Once
inside the residence, she cowid to protest, advising th#ficers “they [Kory and Tanya] don’t

live here and you have na@ht and they jst continued to come in.1d.) These facts, if believed,
would support a finding that plaintiff expressbpjected to the search and serve to defeat
defendants’ request feummary judgmerf See United States v. Tatma&97 F. App'x 152,

161 (6th Cir. 2010) (defendant messly objected to search byfarming the officer that the
consenting third party had no right et him in and did not live thereyee, e.g.Van Pelt v.
Cordes No. 4:04-CV-47, 2005 WL 1907240, at *6 (W. Blich. Apr. 28, 2005) (defendant’'s
repeated insistence that the consenting third/mhd not live there and kdano right to consent,

at a minimum, required the officets make further inquiry) (citingRodrique; see also United

States v. Hp94 F.3d 932, 934-35 (5th Cir. 1996) (consent withdrawn because defendant

® Of course, these were not just random facts known to fieepBlaintiff offered theseatts as a direct response to
the officers’ representation that Korpda Tanya lived there, and were part of plaintiff's overall objection to the
entry.

10 Because plaintiff concedes that no officer entered her home at any time ttiersgrond and third visit on April
15, 2013, these visits cannot support a Fourth Amendment violation.
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attempted to grab portfolio back from officerdpited States v. Fuentes05 F.3d 487, 489 (9th
Cir. 1997) (consent withdrawn because suspedtedtsd “no, wait” when officers reached in to
grab object from defendant’s pocket).

Defendants argue that, even if a constitutional violation occurred, the responding
officers—McGowan and Rand&i—are entitled to qualified immunity. Qualified immunity
shields public officials who perform discretiondnnctions, such as pokcofficers, from civil
liability so long as their condudboes not violate clearly establisheghts of which a reasonable
official would have knownSee Fisher v. Harder898 F.3d 837, 842 (6th Cir. 2005) (citing
Harlow v. Fitzgeralgd 457 U.S. 800, 818, 102 S. Ct. 2727, 7EUd. 2d 396 (1982)). It protects
“all but the plainly incompetent dhose who knowingly violate the lawMalley v. Briggs 475
U.S. 335, 341, 106 S. Ct. 1092, 89 L. Ed. 2d 21A86). Whether qualified immunity applies
turns on the “objective legal reasonableness’ efdfficial’'s actions, viewed on a fact-specific,
case-by-case basisArmstrong v. City of Melvindal@32 F.3d 695, 699 (6th Cir. 2006) (citation
omitted).

To analyze claims of qualified immunity, ti@ourt uses a two-part test: “(1) whether,
considering the allegations in a light most favordblthe party injured, eonstitutional right has
been violated, and (2) whether thraght was clearly establishedEstate of Carter v. City of
Detroit, 408 F.3d 305, 310-11 (6tir. 2005) (citingSaucier v. Katz533 U.S. 194, 201, 121 S.
Ct. 2151, 150 L. Ed. 2d 272 (20013ge Bazzi v. City of Dearbqr658 F.3d 598, 606-07 (6th

Cir. 2011) (citation omitted). “The contours ofethright must be sufficiently clear that a

1 Plaintiff suggests that as many as four officers responded to her residence on April 15, 2013, but, even with
discovery, was unable to identify any officer other tNmGowan. Because defendants concede that Officer Randall
accompanied McGowan on the firstivien April 15, 2013, the Court preses that any question of qualified
immunity would be limited to them.
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reasonable official would understand thataivime is doing viates that right.”Anderson v.
Creighton 483 U.S. 635, 640, 107 S. Ct. 3034, 97 d. #d 523 (1987). If the controlling law is
not clearly established, an official cannotliadle because “a reasonable person would not be
expected to know how to strucéuhis conduct to avoid liability.Mendoza v. Block27 F.3d
1357, 1361 (9th Cir. 1994) (quotation marks and citations omitted).

The Court finds that the same questionsfauft that preclude summary judgment in
defendants’ favor on the undgrig Fourth Amendment claim s stand in the way of a
summary judgment determination as to the availability of qualified immunity. There can be little
doubt that clearly establishedwlaprovides that, “[e]Jven witlthe consent of a person with
common authority . . . the police generally may exter when another occupant of the home is
physically present and expregstefuses to permit entry.Smith 821 F.3d at 709 (citing
Randolph 547 U.S. at 106). If the facts are as ti#fi has testified in her deposition, qualified
immunity would be unavailable onighclaim. Accordingly, the Court must leave to a fact finder
the question of whether such an objection was made.

April 17, 2013 Entry

With respect to the subsequent entry April 17, 2013, defendants rely on Tanya’s
apparent authority growing out of the addreshendriver’s license, the receipt of mail in the
house, and the fact that it svgreviously confirmed that hgossessions were in the house.
Viewing the evidence in a light most favorable taipliff, it appears thaplaintiff did object to

the presence of officers in her home near treadrthe encounter. (KEngle Dep. at 879 [after
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the alleged “strip searchplaintiff said “just eveybody get out of my house”}) While not
conceding this point, defendants note that tifieeys were already inside when defendant found
Tanya and Officer Garinger atehfoot of her staircase. Thegrgue that, once inside, any
objection by plaintiff came too late to invalidathe consent. In support, defendants ldigs v.
Bolton, 488 F. App’x 971 (6th Cir. 2012). IHays a homeowner came out of his bedroom to
find officers in his home. When he questionedrthethority, he was informed that his daughter,
whom the homeowner had previously expelled from the home, had let them in. In affirming the
district court’s grant of qualified immunity to the officers, the Sixth Circuit panel determined that
the Supreme Court’s decision Randolph®“cabin[ed] an objecting co-tenant’s power” to where
“he voiced his objection as paot the initial discussion of consent to enter the premidds &t
977 (“Randolphlimits, clearly and succinctly, an objecting co-tenant’s ability to vitiate the
previously given consent of his co-tenant twations where the objaéat co-tenant voices his
complaint before the search or entry has taken place.”) (ét@amglolph 547 U.S. at 121).

In so ruling,the court inHayesdistinguished another panel decisionT@man There,
defendant’s girlfriend led the pok across the threshold of theideence where they encountered
the defendant. He asked the officers how they gained entry into the house, and he was informed
that the girlfriend let them in. The defendant responded to this information with the following: “I
told [the officer] that [the girliend] had no right to tehim in, she had no right to be there, she
did not live there.”ld. at 158. The officer insisted th#te defendant never objected, but the

district court credited the defdant’'s account and invalidatedetsearch. On appeal, the Sixth

12 plaintiff also testified that she “asked about the wastabut there is no indi¢®n in her deposition testimony

that she expressly objected to the search. (K. Engle Bxg70.) Rather, in her initial interactions with the
responding officers, plaintiff was focused on obtaining their assistance in removing Tanya from the house and
preventing her from absconding with plaintiff's propertg. @t 868, 870, 878.)
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Circuit affirmed the grant of defendant’s motittnsuppress, finding that defendant was present
and standing in the doorway objecting well before the search commétcatl162. The court
observed, however, that even if defemtf objection had come too late undeandolph his
objection would operate as a withdrawal of thefrggnd’s consent, notinghat “[i]t stands to
reason that because a physically present co-ontapdenial of consent overrides another co-
occupants consent, and a consenparty can withdrawis or her consent any time during the
course of a search, [defendant’s] objection to ¢ifieer’s] presence at the very least operated to
withdraw the consent previousiyven by [the co-occupant]itl. at 163.

While the Court finds the analysis fratmanpersuasive, such that the factual dispute
over the existence of a belated objection might frustrate summary dismissal of the underlying
Fourth Amendment claim, the responding defendaresstill entitled taqualified immunity for
this entry into the home. The Court cannot find thatreasonable officer would necessarily treat
plaintiff's belated objection ashe equivalent of a withdrawadf consent by a previously
agreeable co-occupant. That said, tlen€does not believinat the upshot oRandolpfi is to
vitiate the well-establigd right to withdraw consent, noan it be understood to permit officers
unfettered discretion to extend a consent seandefinitely over a resident’s subsequent
objection. Still, unlike the firsbbjection on April 152015, which occurred before the officers
entered the residence, pltifis objection on April 17, 2015 came, if at all, long after the
officers had obtained coest to enter the hom&ee Hayes488 F. App’x at 97&9. As such, it

was reasonable for the responding officers—Ma@o and Garinger—to rely on Tanya’s prior

13 Though the ruling came out after the searches at issue in this litigatiGiernandez the Supreme Court
essentially confirmed that the ruling Randolphwas limited to the situation where the objecting resident ‘“is
standing in the door saying ‘stay out’ when officers propose to make a consent seBecthpfidez134 S. Ct. at
1136.
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consent, and they are entitled to qualifiedmunity for the entry into the home on April 17,
2013.
April 17, 2013 Search of Plaintiff

Plaintiff also claims that her Fourth Anament rights were violated when EMS workers
purportedly examined her surgery scar. Defenddisfsute that the examination took place, but,
in any event, they argue that the Fourth Amendment does not apply to paramedics who respond
to a 911 call and provide medical assistar8®e Hearing v. Sliwowskrl2 F.3d 275, 281-82
(6th Cir. 2013) (granting schoalurse qualified immunity for gual examination of student’s
genital area, and rejecting thposition that “it isclearly established unddSixth Circuit]
precedent that the conduct of a school nursengivnedical aid to students is subject to the
standard of reasonableness ingabby the Fourth Amendment”).

Plaintiff admits that she was examined by EMS workers (and not the police). (Def. MSJ
Opp’'n at 1305.) Defendants suggest that “[tfhere presence of an officer during a medical
examination or procedure does not convert theceuure into a search entitled to Fourth
Amendment protections.” (Def. MSJ Reply at 1535 [citigjted States v. Shepher@riminal
No. 13-25-ART-EBA-(3), 2014 WL 4594565 (E.By. Sept. 15, 2014)].) Rather, defendants
note that “the police officer mudtiave instigated, encouraged participated in the search.
Second, the individual must havegaged in the search with thadnt of assisting the police in
their investigative efforts.United States v. Lamberf71 F.2d 83, 89 (6th Cir. 1985) (citations
omitted). This much may be true, but, contrary to defendants’ representation that plaintiff
“makes no allegations against Officer Garinger other than he was present for the medical
examination,” §eeDef. MSJ Reply at 1535), plaiff quite clearly testifid that Officer Garinger

instructed plaintiff to show her scar to EM&fact defense counsel deliberately drew out in
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plaintiff's deposition. (K. Engle Dep. at 906.) Thukere is, at least, a factual dispute as to
whether Officer Garinger instigated or encouragfeel search. Further, plaintiff testified that
Officer Garinger instructed her to present bear to “prove” that she had recently undergone
surgery. [d. at 905-06 [“So Garinger called [EMS] and said that's what — they are here to go
over you to see if or whab prove that | had surgery.”].) Becauthere are factual disputes as to
whether Officer Garinger instigated the EMS search as a means to further the police
investigation, defendants are not entitled to sumnpadgment on this portion of plaintiff's
Fourth Amendment claim. These same factispbutes preclude a determination as to the
availability of qualified immunity.

Defendants also seek summauwdgment on plaintiff's claim that she was forced to
undergo a mental health evaluatiarprocess which she refers tobesng “pink slipped.” In her
deposition, she testified that it was a paramedio suggested that she go to the hospital for an
adult evaluation and handed her a “pink slipgiee to the hospital. (K. Engle Dep. at 878, 880,
881.) She also conceded that she voluntarily agreed to go to thigahwsth a friend. [d. at
880; see alsdGaringer Decl. { 10.) Furtheshe makes no allegation, eithin her pleading or in
her deposition, that she was helglainst her will at the hospitakiven these undisputed facts,
plaintiff cannot establish that hgoluntary trip to the hospitalonstituted a Fourth Amendment
violation.

June 4, 2013 Visit

As to the visit by Officer Garinger on June 4, 2013, defendants argue that they cannot be
liable because Garinger remained in a publac@t—plaintiff's front poch—at all times during
the encounter with plaintiff. Once again, factdeputes prevent the Court from dismissing this

claim on summary judgment.
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“Knocking on the front door of a home in orderspeak with the occupant—a so-called
‘knock and talk'—is generally permissibleSmith 821 F.3d at 712 (citingJnited States v.
Thomas 430 F.3d 274, 277 (6th Ci2005)). “Though the threshold @ house is especially
protected by the Fourth Amendment, and golmay not gather information even from a
person’s front porch without authorization, thelice are authorized to conduct a ‘knock and
talk’ for as long as they have consendl’ (internal and subsequent citations omitted). When the
consent evaporates, so does the officerigtHarity to continue the interactionltl. (citation
omitted). Moreover, “[wlhen an officer coerces a person to answer his questions, or forces his
way into a private home, he exceeds the scope of a consensual ‘knock and talk’ and thus intrudes
on Fourth Amendment rightsld.

While defendants insist that Officer Bager remained on the porch and engaged
plaintiff in a consensual disssion, plaintiff described a verglifferent encounter in her
deposition. Plaintiff testified thathe instructed Officer Garing&y get off her back porch and
she would open the door and come out. Insteabwiplying with this request, she claims that
Garinger pushed the door open, fogeplaintiff into the refrigerator and propelling himself into
the kitchen. (KEngle. Dep.at 924ee idat 926 [in response todhguestion of whether Officer
Garinger entered the home, plaintiff stated “He came right into — yeah, the door of the back door

was open. He stood right inside there ss wiethe home, yes, standing there].)

14 Defendants allege that plaintiff is now attempting totcmict her deposition testimony wherein defendants claim

she stated that only Nettle entered the house on June 4, 2013. (Def. MSJ Reply at 1532.) The Court does not
interpret plaintiff’'s depositin as drawing this distinctio Viewing plaintff's deposition testimonyn a light most

favorable to her, as this Court must on summary judgment, the Court finds that plaintiff explained that while Nettle
went through the house, “all this time Garinger’s in ntgheén.” (K. Engle Dep. at 931.) Likewise, in response to

the question “And Garinger was standing there?” pfairesponded: “We're all sinding in the kitchen.”ld.) Both
statements are entirely consistent with her position in opposition to summary judgment.
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Plaintiff also points to a photogph of a foot in her doorwahat she allegebelonged to
Officer Garinger. If this was thextent of her evidence, this alawould be subject to dismissal,
either on the merits or on the basis of qualified immuidge Smith821 F.3d at 714 (in granting
gualified immunity to a police officer for one eéveral encounters with the plaintiff, the Sixth
Circuit recently observed that they “have foundaases holding that premting the closure of
the door to a home to briefly exigd a consensual interview viodgt the Constitution”). In her
deposition, however, plaintiff clearly describesith substantial detail, an encounter that
extended well beyond the doorway and ended witloféicer purportedly forcing his way into
the home. The Court may not, on summary judgmessolve this factual dispute in favor of
defendantsSee, e.g., idat 710 (“Though appellees’ positias supported by Sergeant World’s
deposition testimony, Smith contradicts this whigr own testimony. The district court was not
entitled to discount Smith’s wordven if it judged the officer ttve more credible.”) (citing
Anderson477 U.S. at 255).

C. Conspiracy

Plaintiff fails, however, to establish genuirssues of material fact with respect to her
federal conspiracy claim. To maintain a ofafor civil conspiracy under 42 U.S.C. § 1983, a
plaintiff must show an agreement between twonore persons to injure her by unlawful action.

Spadafore v. GardneB30 F.3d 849, 854 (6th Cir. 2003) (quotation marks and citation omitted).

single plan to violate hetghts, that the allegedaspirators shared indgtgeneral conspiratorial

objective, and that an overt act was committed in furtherance of the conspiracy that caused the

alleged injury.Bazzi v. City of Dearborn658 F.3d 598, 602 (6th Cir. 2011) (citiltpoks v.

Hooks 771 F.2d 935, 944 (6th Cir. 1985)) (quotation marks omitted). Defendants posit that they
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are entitled to summary judgment on plaintiff's civil conspiracy claim because plaintiff has
failed to support this claim with more thaanjecture and speculation. The Court agrees.

Plaintiff points to no evidence that would ndenstrate a shared plan to violate her
constitutional rights or othelige cause her harm. Instead,d@position testimony, she merely
offered her unsubstantiated belief that Offi€andall obtained the information he put in his
police report from Tanya (K. Engle Dep. at 849.) She further muses that she “found out that
Tanya had lied and that | do believe that tifficers had conspired with Tanya because why
would they not — when | said they don't live here, to me they should have stopped and not let
them in.” (d. at 850-51see idat 852 [“| believe to be the fatitat — again, that when | told him
to not — that they did not live there, they hadr@ason to have Kory come in that house so they
were conspiring with the police andriya and Kory perhaps to do this”].)

In opposition to summary judgment, plaintiiby the first time, suggests that Tanya had a
prior connection with defendamtfficers because she worked atlocal restaurant that was a
“known hangout for [Alkron and [Cluyahoga Fapslice.” (Def. MSJOpp’n at 1311.) While
she points to nothing in the record that woul@ort this conclusion, such an observation is not
even properly before the Court because it contradicts her deposition testimony. At her
deposition, plaintiff conceded that shed diot know if Kory or Tanya knew anybody who
worked for the Cuyahoga Falls Police Departm@it Engle Dep. at 8588.) It is well settled
that “a party cannot create a genuine issue of material fact by filing an affidavit, after a motion
for summary judgment has been made, thedemtially contradictshis earlier deposition
testimony.” Hampton v. Nat'l Am. Red Crqs3 F. Supp. 3d 612, 616 (V. Ky. 2014) (quoting
Penny v. United Parcel Seyvi28 F.3d 408, 417 (6th Cir. 1997)). It follows, therefore, that

plaintiff cannot generate a fact disputighaa contradictory unsworn statement.
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Ultimately, plaintiff has failed to defend aigpst defendants’ properly supported motion
for summary judgment with any evidence th&etaher conspiracy claibeyond the allegations
in the FAC. Defendants, therefore, arditted to summary judgment on this clai®ee Skousen
v. Brighton High Sch.305 F.3d 520, 527 (6th ICi2002) (“The adverse party cannot rest solely
on the allegations made in hewreadings. Rather, she iequired to set font by affidavits or
otherwise showing that there is a genuine idsudrial.”) Moreover, because defendant Nettle
was only implicated in plaintiff's federal conspay claim, he is dismissed from this actidbeé
MO at 155 n.5.)

D. Due Process

Applying a liberal construction tthe FAC, this Court previgsly found that plaintiff had
attempted to raise a substantive due peadaim. (MO at 146, 1666.) In its Memorandum
Opinion, dated June 22, 2015, tlwurt expressed itskepticism that sucla claim, which
appeared to be premised on the entry by varidefendants into plaintiff's home, could be
maintained when plaintiff had at her disposa more specific FourtAmendment search and
seizure claim to remedy this piaular constitutional violation.Id. at 166-67.5ee United States
v. Lanier 520 U.S. 259, 272 n.7, 117 S. Ct. 1219, 137 L. Ed. 2d 432 (1997) (In limiting the
scope of substantive due process, the Supremd Bagiheld that it shouldot be relied upon to
couch a constitutional claim when a specific ¢imtonal provision protects the right allegedly
infringed.) Because the partiesthaot briefed the issue, the Court elected to leave the matter for
summary judgment. (MO at 167.)

Plaintiff now, for the first time, attempts to asserpraceduraldue process claim. In
opposition to summary judgment, she insists Hiet was entitled to a pre-deprivation hearing

before her house was condemned. (Def. MSJ Opp’n at 1306-07.) Discovery has now closed, and
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plaintiff has not sought leave to amend the FA@dd such a claim. A platiff is not entitled to
raise a new legal claim for thedt time in response to tlepposing party’s summary judgment
motion.See Tucker v. Union of Needletrades, Indu3.e&tile Emp.407 F.3d 784, 788 (6th Cir.
2005) (citing Gilmour v. Gates, McDonald & Cp382 F.3d 1312, 1315 (11th Cir. 2004));
Nathan v. Ohio State Univ984 F. Supp. 2d 789 (S.D. Ohio 20L& plaintiff may not expand
his claims to assert new theories for thet firsie in response to a summary judgment motion.”)
(citing Bridgeport Music, Inc. v. WM Music Carb08 F.3d 394, 400 (6th Cir. 2007)gally v.
BP Prod. N. Am., In¢ 615 F. Supp. 2d 654, 659 (N.D. Ohio 20(Rlaintiffs “may not expand
the scope of their claims in an oppositionatgummary judgment motion.”) (citation omitted).
For this reason alone, defendants are entitleditomary judgment on plaiff’'s procedural due
process claim.

Even the Court were to consider this clabm the merits, it would still be subject to
dismissal. The record establishes that CharlgdeNléhe housing inspector, issued an emergency
administrative order finding plaiiffs home to be unsafe fonabitation, due to unsanitary
conditions. (Nettle Decl. Y 4-7.) According Mettle, these unsanitary conditions “posed an
immediate danger to health and safetyd. ( 6.) Nettle issued plaintiff a letter outlining the
violations, setting forth the pcess for remedying the violatignand explaining her right to
appeal his determination. The letter was posteplaintiff's front and readoors. (Nettle Decl.
7.)

Due process requires notiand a hearing prior to ameviction, unless there are
extraordinary circumstances where a valid governmental interest is at stake that justifies
postponing the hearing unglfter the evictionFuentes v. Shevi®07 U.S. 67, 81-82, 92 S. Ct.

1983, 32 L. Ed. 2d 556 (1972). “Protecting citizérsn an immediate risk of serious bodily
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harm falls squarely within those ‘extna@inary situationscontemplated irFuentes’ Flatford v.
City of Monroe 17 F.3d 162, 167 (6th Cir. 1994).

The extent of the unsanitary conditionsciearly depicted in numerous photographs
defendants have offered in support of theaummary judgment ntion. (Doc. No. 1128-3.)
Plaintiff does not challenge the accuracy @& photographs, but offers only that the mess was
not hers, and a conclusory belteat the condition of the residee did not pose a safety threat.
Obviously, the origin of the mess is not relevamtthe question of whieér it posed a safety
threat, and plaintiff's conclusory belief, Wwdut more, cannot defedefendants’ well supported
summary judgment motion. Because the cbodi of the house constituted an emergency
situation, plaintiff was not ernted to a pre-deprivation heag, and plaintiff has not even
suggested that she sought and desied a post-deprivation heagior an appeal. As such, she
cannot maintain a procedural due process claim.

Nettle would also be entitled to qualified iramty with respect to any such claim. In
evaluating a housing official’s etiément to qualified immunity, threlevant inquiry is whether
the official’'s determination that an emergersituation existed was (@ctively reasonable in
light of the information he possessdélatford, 17 F.3d at 167. Nettle declared that he
determined that the condition of the house dose emergency situation, and the photographs
offered support the reasonableness of that determinaBealNgttle Decl. | 6; Doc. No. 128-3.)
Given that plaintiff does notven dispute the condition def@d in the photographs, Nettle
would be entitled to qualified immunity on argsserted procedural due process claim.
Additionally, to the extent that plaintiff has attempted to raise a substantive due process claim to
address the search and seizidestified in the FAC, the apprdpte vehicle isa claim under the

Fourth AmendmentSee Boone v. Spurges385 F.3d 923, 933 (6th KCi2004) (“a specific
32



constitutional guarantee—thatl akizures be reasonable—tmsna more general guarantee—
that all government action conform with stébgive due process”) (citation omitted).

E. Statutory Immunity and State Claims

Defendants claim an entitlement to immunititharespect to plainfi's state tort claims
for trespass and intentionalflintion of emotional distressOhio Rev. Code § 2744.03 provides
immunity from tort actions for employees oflgioal subdivisions actig in a governmental or
proprietary function, and laysut specific exception&€hesher v. Neyed77 F.3d 784, 796 (6th
Cir. 2007). Specifically, immunity is not avdile to an employee whbas acted “manifestly
outside the scope of [his] emploent[,]” acted “with malicious purpose, in bad faith, or in a
wanton or reckless manner[,]” or where “liatyilis expressly imposed upon the employee by a
section of the Revised Code.” ©Rev. Code § 2744.03(A)(6)(a)-(c).

All of the acts that form the basis forapitiffs state claims were performed in
connection with a “government functiorSeeOhio Rev. Code § 2744.01(C)(2)(a). Plaintiff has
pointed to no evidence that would establish ttefendants were acting outside of the scope of
their duties at any time when they allegedlyngd entry to her home and, in fact, she alleges
that the officers were acting “in their capacity as law enforcement officers[.]” (FAC | 13.)
Additionally, plaintiff has failed to identify anyestion of the Ohio ReviseCode that expressly
imposes liability for the actions alleged in tRAC, and the Court is not aware of any such
provision. Therefore, the city officers will be erdilto immunity on plaintiff's state tort claims
unless they acted with malicious purpdsehad faith, or in a reckless manner.

For purposes of 8 2744.03(A)(6), “malice” remets “the willful and intentional design
to do injury, or the intention atesire to harm another, uslyaseriously, through conduct which

is unlawful or unjustified.””Woods v. Miamisurg City Sch.254 F. Supp. 2d 868, 881 (S.D.
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Ohio 2003) (quotinglackson v. Butler City Baf City Comm’rs 602 N.E.2d 363, 367 (Ohio Ct.
App. 1991));see Pearl v. City of Wyomindlo. C-120563, 2013 WL 3328858, at *2 (Ohio Ct.
App. June 28, 2013) (“maliciousness” is defined“amlulging or exercising malice; harboring
ill-will or enmity’) (quoting Teramano v. Teraman@16 N.E.2d 375, 377 (Ohio 1966)) (further
citation omitted). “Bad faith” implies sinister miee that has “no ‘reasonable justification.”
Hicks v. Leffler 695 N.E.2d 777, 780 (Ohio Ct. App. 1997) (quotdwppo v. Homstead Ins.
Co,, 644 N.E.2d 397, 399-400 (Ohio 1994)). It embranese than bad judgment or negligence.
Id. (citation omitted). Rather, it suggests “dishonest purpose, moral obliquity, conscious
wrongdoing, breach of a known duty through some waltemotive or ill will partaking of the
nature of fraud.”Pearl, 2013 WL 3328858, at *2. “Wanton maueduct” is “the failure to
exercise any care whatsoevdtdbrey v. McDonald Vill. Police Dep’'639 N.E.2d 31, 35 (Ohio
1994) (citation omitted)see Shoup v. Doyl®74 F. Supp. 2d 1058, 1980 (S.D. Ohio 2013)
(**‘Wanton misconduct is the failu® exercise any care toward tea® whom a duty of care is

owed in circumstances in which there is great probability that harm will result.”) (quoting
Anderson v. City of MassillprO83 N.E.2d 266, 267 (Ohio 2012)). “Reckless conduct is
characterized by the conscious disregard ohdifference to a known or olis risk of harm to
another that is unreasonable under the circumstamuss substantiallgreater than negligent
conduct.” Id. at 1090 (quotingAnderson 983 N.E.2d at 267). Aa general rule, “issues
regarding malice, bad faith, and wanton or reckiedsavior are questions presented to the jury.”
Anderson 951 N.E.2d at 1069 (quotation marks and citation omitted).

As set forth above, question$ fact remain as to whie¢r defendants acted recklessly

with respect to plaintiff's right to be freBom unlawful searches and seizures. Knowingly

entering a private citizen’s home without authation and facilitating annreasonable search of
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the citizen’s person would centdy constitute reckles behavior, as would entering a home by
force without a warrant or a legal justificatitor doing so. Until a fact finder can resolve these
fact disputes, the availability of statutory immty for plaintiff's state tort claims cannot be
determined.

Even if the Court could rule on the issuestdtutory immunity, qustions of fact would
remain on the underlying state tort claimssupport of their reque$dr summary judgment on
plaintiff's state trespass clairdefendants argue that “the offisereasonably believed that they
had the consent of Mr. Engle and Ms. Hessriter the property on April 15 and April 17. Ms.
Engle invited the officers onto hproperty on June 4 . . . [and] f@@ker Garinger remained in the
doorway to discuss Ms. Engle’s call.” (Def. M@t 662.) Because the unresolved issues of
material fact go to these very issues, sumnagigment on this claimvould be inappropriate.
Similarly, defendants rely on these same disptaets in arguing that plaiiff has failed to set
forth evidence of extreme and outrageous condDetf. MSJ at 663.) Accordingly, their request
for summary judgment on plaintiff's intentionalfliotion of emotional détress claim must also
be denied.

I\V. PLAINTIFF "SMOTION FOR SUMMARY JUDGMENT

Plaintiff also seeks summary judgment oncidlims in the FAC. In essence, her motion
consists of a running narrative of the factsshe views them. Although ahtiff is proceeding
without the assistance of counsel, pav sestatus does relieve her thie obligation to set forth
admissible evidence showing that there is no genissue of material fact and that she is
entitled to judgment in her favas a matter of law. This is the threshold requirement for all
parties who seek summary judgement under Rélef the Federal Rulex Civil ProcedureSee

Sixty Ivy St. Corp. v. Alexanded22 F.2d 1432, 1435 (6th Cir. 1987). Plaintiff's motion rests on
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the same disputed facts upon which defendantmptésl to rely in theirequest for summary
judgment. While plaintiff was entéd to have the Court view tifi@cts in a light most favorable
for her when it considered defendants’ summaikdgment motion, she isntitled to no such
indulgence when the Court caders her dispositive motion.

If the facts are viewed in the light mosvéaable to defendantthe evidence shows that
Kory and Tanya had apparent authority to consefite officers’ entries into plaintiff's home on
April 15 and April 17, 2013. The officers were entitl® rely on this corent and plaintiff did
not say or do anything to revoke or call irgoestion this grant of permission. Additionally,
neither the examination of pfdiff by EMS, nor the “knockand talk” visiton June 4, 2013,
impinged upon plaintiff's constitutionalr state statutoryghts. If defendants are to be believed,
the examination by EMS was neither orchestrdgdor designed to assist the police. In like
fashion, defendants’ evidence, if believed, vdowdstablish that Officer Garinger merely
responded to plaintiff'gall to police on June 2013, during which he perssibly remained, at
all times, on plaintiff's porch as he engaged her in a consensual discussion. Again, Plaintiff's
evidence to the contrary merely highlights thetfthat there remain significant disputed facts
that necessitate a jury trial.

Defendants also complain that plaintiffshanpermissibly attempted to use her summary
judgment motion to raise new claims that do appear in the FAC. In particular, defendants
accuse plaintiff of raising new claims for false arrest, causing plaintiff to be “pink-slipped” (or
forcing her to undergo a mental health evaludtiand unlawful strip search. Applying a liberal
interpretation to plaintiffgro sepleading,see Haines v. Kerned04 U.S. 519, 520, 92 S. Ct.
594, 30 L. Ed. 2d 652 (1972), the Court finds thatiisue relating to the physical inspection by

EMS, which plaintiff inartfully refers to as a “girsearch,” was properly pled as a predicate fact
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supporting her Fourth Amendment claim. (FAC 9§ 1#hHe Court agrees, however, that plaintiff
did not properly plead facts that would supportaanglthat she was falsely arrested, and she may
not do so at this late dateee Bridgeport Musj&08 F.3d at 400. Additionally, to the extent that
the FAC appears to resurrect the previously dismissed excessive force claim, those allegations
are hereby struckSgeFAC {1 20, 22; MO at 163.)
V. CONCLUSION

For all of the foregoing reasons, defendamotion for summary judgment (Doc. No.
128) is GRANTED IN PART. Specdally, plaintiff's conspiracyclaim, her due process claim,
and her Fourth Amendment claim—to the exieseeks redress for thgril 17, 2013 entry into
her home—are dismissed. Additionally, deferida®chmidt, Mcllvain, Ralston, Luggelle,
Holzapfel, Heinl, and Nettle are dismissed as party defendants.ifPtasummary judgment
motion (Doc. No. 134) is DENIED IN FULL. #suming the remaining parties are unable to
reach an amicable resolution of this matters tase shall proceed to trial on the surviving
portions of plaintiff's Fourth Amendment clairner claim for intentional infliction of emotional
distress, and her trespass claim. Where appiicalefendants will be &b to request qualified
and/or statutory immunity for these claims at trial.

IT IS SO ORDERED.

Dated: August 1, 2016 S o
HONORABLE SARA LIOI
UNITED STATES DISTRICT JUDGE
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