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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAMESP. GONZALEZ, Caseb:14CV 2322
Plaintiff,
V. MagistratdudgeJamesR. Knepp,ll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff James P. Gonzalez (“Plaintiff’)léd a complaint against the Commissioner of
Social Security (“Commissioner”), seeking judicreview of the Comissioner’'s decision to
deny Disability Insurance Benefits (“DIB”) ar&upplemental Security Income (“SSI”) pursuant
to 42 U.S.C. § 405(g). (Doc. 1). The parties ewrted to the jurisdiain of the undersigned in
accordance with 28 U.S.C. 8 636(c) and LocaleRiR.2(b)(1). (Doc. 15). For the following
reasons, the Commissionedscision is affirmed.

PROCEDURAL BACKGROUND

Plaintiff filed for DIB and SSI on Janua@l, 2011, alleging impairments of “Bi-polar”
and “add adult” [sic]. (Tr. 253, 257, 294). He ghel a disability onset date of October 15, 2008
(Tr. 253), and a date last insured of DecemB1, 2010 (Tr. 265). Social security denied
Plaintiff's claims initially (Tr. 205), and upon reconsiderationr.(R16). Plaintiff requested a

hearing before an administrative law judg@l(J”). (Tr. 229). An ALJ held a hearing on

1. Plaintiff later requested to amend his orte to November 1, 2010 (Tr. 284), however, in
her decision, the ALJ noted thequest “is expressly conditioth@n a favorable decision being
granted”, and, therefore,dlnot accept the amendedelagDoc. 13, at 90).
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February 26, 2013, at which Plaintiff, represehby counsel, and a vdmmal expert (“VE”)
testified. (Tr. 117). Following the hearing, tA¢J found Plaintiff not dsabled. (Tr. 87). The
Appeals Council denied Plaiffts request for review, makinghe hearing decision the final
decision of the Commissioner. (Tr. 1). iPkdf filed the instant action on October 17, 2014.
(Doc. 1).

FACTUAL AND MEDICAL BACKGROUND
Per sonal Backaground

Plaintiff's date of birth is Novembek8, 1969. (Tr. 253). He completed tenth grade and
later earned a GED. (Tt.37). Most significantly, lsi relevant past wor&xperience consisted of
being a maintenance worker and ownershipadfusiness which installed graphic signs and
displays for home improvement stores. (Tr. 1B3intiff had four adult children and one minor
child, who lived with him and his wife. (Tr. 137).

Hearing Testimony

Plaintiff testified he workedarious jobs for short periods of time before termination or
resignation due to tardiness, absenteeism, angelifficulty getting along with others. (Tr. 125-
27). He alleged difficulty controlling anger, anxiety attacks when around others, nervousness,
and difficulty sleeping. (Tr. 127-28, 133). Crdsv of people allegedly exacerbated these
symptoms, so he attempted to avoid large dow(Tr. 128). He repted increasing anger
symptoms, including punching walls. (Tr. 138).m like a ticking bonb, | never know when
it's going to go off.”) (Tr. 144).

On a typical day, he testified he paepd his young son for school in the morning
because his wife was at work. (Tr. 133-34). Attes son left on the bus, Plaintiff testified he
would watch television or go bad& sleep. (Tr. 134). He repodreparing hiown lunch and

watching television until his son returned fr@gohool in the late &frnoon. (Tr. 134-35). He



prepared dinner when his wife worked ladad performed househotdhores, including laundry
and some yard work. (Tr. 135, 140). Three or foores a week Plairffireported leaving the
house to run errands. (Tr. 135-3®)aintiff’'s hobbies includedising the computer, reading,
drawing, completing puzzles,nd creating wood projects. (Td36-37). He admitted non-
compliance with prescription medication in thespélr. 131), a pasproblem with abusing
alcohol, and subjecting his children to “merdalse” (Tr. 138, 142). He attempted to complete
an anger management program, but failed to seefruition due to anxiety. (Tr. 142-43). He
also reported a suicigdgtempt in 2006. (Tr. 124).

A VE also testified at the hearing. She opifddintiff's past relevant work consisted of
work as a house repairer and a sign insta(ler. 146). She noted both positions are skilled
positions, but Plaintiff did not work in eithgosition long enough to show he had the skills
required.ld. The ALJ, however, noted he appeared taoknas sign installer for more than just
one year. (Tr. 147). The VE also mentionedpleeformed both jobs at the customary medium
level. (Tr. 146).

The ALJ then presented the VE with a esrof hypothetical questions. First, the ALJ
asked the following:

The first hypothetical question conceran individual of the claimant’s age,

education, and past relevaniork experience. In thidirst hypothetical, this

individual has no exertiohdimitations. This individual has mental limitations,

but is able to understand, remember, aady out simple, routine tasks that can

be learned in 30 days dess. I'd like these tasks tbe repetitive, such the

environment is relatively static andwostress, which I'm going to define as

precluding work that involves high gutuction quotas such as piece work or

assembly line work, strict time requirements, arbitration, negotiation,
confrontation, directing the wk of others or being responsible for the safety of

others. And lastly in this first hypotheticdld like this individual to have limited

and superficial inteion with coworkersand the public. With this [RFC], could
such an individual return tieir past relevant work?



(Tr. 147-48). The VE responded the individual would m®tble to returto his past relevant

work and would not have any transferrable skills. (Tr. 148). The VE did, however, believe there
were other jobs in the natidreconomy, of which the indidual could perform, including
housekeeping cleaner, commercial cleaard day worker. (Tr. 148-49).

The ALJ then asked a second hypotheticaéstijon of whether a similarly situated
individual limited to mediumexertion with the same non-exertal limitations could perform
work. (Tr. 149). The VE responded the individual could perform the jobs of commercial cleaner
and day worker at medium exertional levelpntigpackager; and housekeeper cleaner, which is
light work. (Tr. 149-50).

The ALJ next posed the following hypotheticplestion involving an individual of the
same age and education as Plaintiff:

In this hypothetical, thisndividual would be agaifimited to medium exertion.

They'd be limited to simple, routine tasks and be limited to 30 days or less,

repetitive tasks, such thenvironment is relativelystatic and again low stress

tasks, which preclude high production quotas such as piece work or assembly line

work, strict time requirements, arbiti@, negotiation, confrontation, directing

work of others or being responsibler fthe safety of others. And in this

hypothetical, this individual should haweo direct contact with the public,

meaning the public could be presenthe workplace, but this individual would

not need to answer questions or othisewinteract in any way during the normal

performance of his duties and would hdineited and superficial interaction with

coworkers. With this [RFC] are there any jobs for an individual so impaired?
(Tr. 150).

The VE opined the individual could perfin the hand packager position, commercial
cleaner position, and kitchen helper position. (H0-51). The ALJ then asked if the individual
in any of the first three hypotheticals would be ablgerform any work if he would also be off-

task twenty percent of the workday or mof€:. 151). The VE noted there would not be any

work for this individual.ld. The ALJ then asked whetheretie would be any jobs for the



individual, if in addition to tk limitations posed in the firshree hypotheticals, the individual
also missed two or more days of work per month. The VE opined there would. not.

State Agency Reviewers

Regarding Plaintiff's mental health impaiemts, Robelyn Marlow, Ph.D. opined Plaintiff
had mild restrictions of activities of daily limj; moderate difficulties in maintaining social
function; moderate difficulties in maintaining a@mtration, persistence, or pace; and “one or
two” repeated episodes of decompermsgteach of extended duration. (Tr. 162).

Specifically, Dr. Marlow opined Plaintiff had rderate limitations in the following areas:
ability to understand and remember detailedtructions, abilityto carry out detailed
instructions; ability to maintain attention am@ncentration for extemd periods, ability to
complete a normal workday and workweekheitit interruptions fronpsychologically based
symptoms and to perform at a consistent patigowt an unreasonable number and length of rest
periods, ability to interact appropriately with the general public, abiligctept instructions and
respond appropriately to criticism from supeoves and ability to rgpond appropriately to
changes in the work setting. In all other aresise opined Plaintifivas “not significantly
limited”. (Tr. 164-65).

Dr. Marlow ultimately determined Plaintiff reteed the ability to work in positions with
superficial interaction with others, where nfja could be explained, and those positions not
requiring fast-paced or high production demands. {65). She also noted there was a treating
source opinion, dated NovembBr 2010, in the record that wasore restrictive than her
findings, but she rendered that opimiless persuasive becausedts without substantial support

from other evidence in the record. (Tr. 166).



On reconsideration, the state reviewinggb®logist, Bonnie Katz, Ph.D., provided the
same mental RFC as in thetial denial. (Tr. 186-89).

AL J Decision

On April 19, 2013, the ALJ issued an unfavdeattecision finding Plaitiff not disabled.
(Tr. 87). The ALJ noted Plaintifiad “acquired sufficient quarters obverage to remain insured
through December 31, 2010” and required him to establisability on or bere that date. (Tr.
91). She determined Plaintiff had the followinyes® impairments: bigar disorder, attention-
deficit disorder (“ADD”), persondl disorder not otherwise spe@fl, a history of alcohol abuse
in remission, and non-displaced fractures eflth-L3 transverse processes. (Tr. 93).

The ALJ noted none of these impairmends, combination of impairments, met or
medically equaled the severity of one of the listed impairments in 20 C.F.R. part 404, Subpart P,
Appendix 1. (Tr. 94). In determimg Plaintiff's mental impairmets did not meet a listing, the
ALJ gave “great weight to and adopt[ed] theings of [Plaintiff]'s ‘paragraph B’ criteria
assessed by State Agency psyobalal consultants Robelyn Maw, Ph.D., and Bonnie Katz,
Ph.D.”Id. The ALJ ultimately determined Plaintiff had the residual functional capacity (“RFC”)
to perform medium work witthe following limitations:

— Can understand, remember, and carry cupk and routine tasks that can be
learned in 30 days or less, which taskre also repetitive such that the
environment is relatively static;

— Is limited to ‘low-stress’ work, defineds precluding tasks that involve high
production quotas (such as piecework or assembly line work), strict time
requirements, arbitration, negotiatiompnérontation, directing the work of
others, or being responsible for the safety of others;

— Can have no direct contact with tpablic, meaning that the public can be
present in the workplace but he wouldt need to answequestion[s] or
otherwise interact in any way witheim during the normal performance of his
duties; and

— Can engage in limited and superfidi@eraction with co-workers.

(Tr. 96).



After a review of all the evidence, the ALJ found Plaintiff's impairments could
reasonably be expected to cause his allegygdptoms, but his statements concerning the
intensity, persistence, and limiting effects of #yenptoms were not entirely credible. (Tr. 97).
She determined Plaintiff was unable to perfors past relevant workf maintenance worker
and sign installer, but could perm other jobs in the national@womy that existed in significant
numbers. (Tr. 103-05).

Relevant M ental M edical Evidence?

In early 2007, Plaintiff spent nine daystime hospital for progressive depression with
suicidal ideation. (Tr. 410-16). His diagnoses at discharge included bipolar disorder (depressed
phase) and attention deiti disorder (adult)ld. Treatment notes in the record reveal this was
Plaintiff's first inpatient stay fopsychiatric issues. (Tr. 412).

Plaintiff began treatment for his mental impa@nts at Northeast Ohio Behavioral Health
on January 15, 2008, with Cynthia Keck-Mdly, Ph.D., P.C.C. (Tr. 342). On an
intake/diagnostic assessment, Plaintiff admitted to non-compliance with medication. (Tr. 344).
Dr. Keck-McNulty noted Plaintiff had averagetetigence; appropriate orientation in time,
place, and person; normal appearance; normalerration span; an irdamemory; cooperative
and friendly behavior; good attigon; appropriate affect/mood;ezr and logicathought content;
and good judgment and insight. (Tr. 345). Shagdosed Plaintiff withbipolar 1l disorder,

depressed and assigned a Global Assedsphéunctioning (“GAF”) score of 73.(Tr. 346).

2. In regard to Plaintiff’'s physad impairments, which did notiae until the hearing level, the
ALJ determined the lack of medical treatmeawtsl very minimal findings on physical exams in
the record support the exertiomaktriction to medium work. (T 97-98). The record supports
this finding and Plaintiff does nallege physical limitations in hilsrief; therefore, the Court will
only discuss Plaintiff's aliged mental impairments.

3. The GAF scale represents a “clinician’s judgthef an individual’ssymptom severity or
level of functioning. Am. Psychiatric Ass’rDiagnostic & Statistical Manual of Mental
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Plaintiff then began regait counseling sessions wifbr. Keck-McNulty from 2008
through June 2009 and again between M&@h0 and August 2011. (Tr. 557-642). During the
pendency of this treatment, Dr. Keck-McNulhypted on many occasions Plaintiff's mood,
thought process, behavior, and functioning weamérely “unremarkable” or positive. (Tr. 560,
562, 568-69, 571, 573-74, 576, 579, 581, 583, 585, 588, 591-92, 594, 597-99, 601-02, 604-07,
611-12, 614-15, 617-20, 623, 625-28, 630-33, 635-36, EBB)ng his treatment with Dr. Keck-
McNulty, Plaintiff's GAF scoes ranged from 65 to 8D(Tr. 639-42).

Plaintiff also presented to Portage Patl®rtober 2010 to establish psychiatric treatment
and medication management. (422-42). A mental stas exam revealed largely normal results
except that Plaintiff presenteddepressed mood, rapid speecid eacing thought process. (Tr.
431-32). The clinician advised Plaintiff to conteatreatment with Dr. Keck-McNulty. (Tr. 432).
Plaintiff's diagnoses included fmlar Il disorder, seasonaand ADHD, combined type. (Tr.
433). A psychiatric evaluation resultedritaintiff receiving a GAF score of SQ(Tr. 442).

On November 5, 2010, Dr. Keck-McNulty wraadetter providing her opinion regarding
Plaintiff's impairments and his dity to perform work. (Tr. 348)She opined Plaintiff's bipolar

disorder symptoms of mood swgs, anger, frustration, depressi hopelessness, and medication

Disorders 32—-33 (4th ed., Text Rev. 200@Q3IM-IV-TR. A higher number @esents a higher
level of functioningld. GAF scores in the range of 71-80 gextly connote that if symptoms are
present, they are transient aegpectable reactions to psychoml stressors (e.g., difficulty
concentrating after family argument); no more tehght impairment in social, occupational, or
school functioning (e.g., temporariiglling behind in school work)d.

4. See DSM-IV-TRsupra note 3. A GAF score of 61-70 reflects some mild symptoms (e.qg.,
depressed mood and mild insomnia) OR someacdiffy in social, occupational, or school
functioning (e.g., occasional trugnar theft within the household), but generally functioning
pretty well, has some meanindgjinterpersonal relationshiplsl. at 34.

5. A GAF score between 41-50 indies “[s]erious symptoms.{e suicidal ideation, severe
obsessional rituals, frequent shfimg) OR any serious impairment in social, occupational, or
school functioning (e.g., no friendsnable to keep a job.]PSM-IV-TR at 34.

8



non-compliance, rendered him unemployable and uifigaiato be the prirary caregiver of his
young son. (Tr. 348-49).

In November 2012, Plaintiff presented to Northeast Ohio Behavioral Health for mental
health treatment. (Tr. 662-74). The diagnosis coegisf bipolar disorder and Plaintiff received
GAF scores ranging from 65 to 6@Tr. 670, 674).

STANDARD OF REVIEW

In reviewing the denial of Social Sedwyribenefits, the Court “must affirm the
Commissioner’s conclusions absent a deternonatihat the Commissionéras failed to apply
the correct legal standards or has made findofgact unsupported by substantial evidence in
the record.”"Walters v. Comm’r of Soc. Sed27 F.3d 525, 528 (6th Cir. 1997). “Substantial
evidence is more thaa scintilla of evidencéut less than a prepondecanand is such relevant
evidence as a reasonable mind might accept as adequate to support a conBlesamy. Sec'y
of Health & Human Servs966 F.2d 1028, 1030 (6th Cir. 1992he Commissioner’s findings
“as to any fact if supported by subdial evidence shall be conclusivécClanahan v. Comm’r
of Soc. Se¢c474 F.3d 830, 833 (6th Cir. 2006) (citing 42S\C. § 405(g)). Even if substantial
evidence or indeed a prepondara of the evidence supports aiglant's position, the Court
cannot overturn “so long as substantial evidence also supports the conclusion reached by the
ALJ.” Jones v. Comm’r of Soc. Se@36 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for DIB is predicated on the existence of a disability. 42 U.S.C. 88 423(a),

1382(a). “Disability” is defined as the “inability to engage in any substantial gainful activity by

reason of any medically determinable physicain@ntal impairment which can be expected to

6. See DSM-IV-TRsupra note 4.



result in death or which has ladtor can be expected last for a contimous period of not less
than 12 months.”20 C.F.R. 8 416.905(a)see also42 U.S.C. § 1382c(a)(3)(A). The
Commissioner follows a five-step evaluati process — found at 20 C.F.R. § 404.1520 - to
determine if a claimant is disabled:

1. Was claimant engaged irsabstantial gainful activity?

2. Did claimant have a medically determinable impairment, or a combination

of impairments, that is “sevefewhich is defined as one which
substantially limits an individual'sability to perform basic work

activities?
3. Does the severe impairment meet one of the listed impairments?
4, What is claimant’s RFC and camiohant perform past relevant work?
5. Can claimant do any other work calesing his RFC, age, education, and

work experience?

Under this five-step sequential analysisg ttlaimant has the burden of proof in Steps
One through FoulwWalters,127 F.3d at 529. The burden shiftstte Commissioner at Step Five
to establish whether the claimant has the RFC to perform available work in the national
economy.ld. The court considers the claimant’s RFCeagducation, and pawork experience
to determine if the claimant could perform other wdik. Only if a claimant satisfies each
element of the analysis, including inabilip do other work, and meets the duration
requirements, is he determinedike disabled. 20 C.F.R. 88 404.1520(b)-6@e also Walters
127 F.3d at 529.

DiscussiON
Plaintiff asserts reversal and remand are propthis case because the ALJ: (1) violated

the “treating physician” rule; ah(2) failed to adequately ament for Plaintiff's limitations

10



relating to difficulties maintaining concentration, persistence, and pace. (Doc. 16). Each of these
assignments of error fdbr the following reasons.

Treating Sour ce Rule

Plaintiff argues the ALJ viaked the treating physicianleuby failing to provide “good
reasons” for not assigning controlling weightite opinion of Dr. Keck-MNulty, instead giving
“great weight” to the opinions shared by bgthte agency psychological consultants. (Doc. 16,
at 1, 7-11). Plaintiff further asde the ALJ “telescop[ed]” the two-step analysis discussed in
Gayheart v. Comm’r of Soc. Se£10 F.3d 365, 376 (6th Cir. 201i8jo only one step. (Doc. 16,
at 9). Defendant counters that the treating sowt does not apply in this case because Dr.
Keck-McNulty, as a licensed prdsional clinical counselor, and reoticensed pghologist, is
“not an acceptable medicabwce under the regulanis”, and her opinion should only be
considered as an “other source”. (Doc. 19, d).6Alternatively, Defendant argues that even if
Dr. Keck-McNulty does quality aa treating source, the ALJqmperly provided “good reasons”
for affording her opinion littleveight. (Doc. 19, at 10).

The treating source rule states the medigahions of treating physicians are generally
afforded greater deference thidmose of non-treating physiciari®ogers v. Comm’r of Soc. Sec.
486 F.3d 234, 242 (6th Cir. 200Under the regulati®) a “treating source” includes an
individual's own physician, psychologist, orthr acceptable medical source”. 20 C.F.R. §
416.902. Other acceptable medical sources are enaea in 20 C.F.R. 8 416.913(a) as follows:
licensed physicians, licensed or certifiedygwlogists, licensed optometrists, licensed
podiatrists, and qualified speech-language patisis. Evidence submitted by an individual not
specifically mentioned in 8 416.902 or § 416.913(&)@mnsidered “other sources.” 20 C.F.R. §

416.913(d).
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Plaintiff asserts Dr. Keck-McNulty is a “taéing psychologist” (Doc. 16, at 9), but this
does not appear to be the case. Under Olp ‘f§p]sychologist’ means any person who holds
self out to the public by any title or description of services incorporating the words
‘psychologic,” ‘psychological,”psychologist,” ‘psychology,” or any other terms that imply the
person is trained, experienced, or an experthe field of psychology.” Ohio Rev. Code §
4732.01"

It does not appear Dr. Keck-McNulty holdsréef out to be assaatied with psychology
in anyway. Not only did she sign her Novembe2010, opinion with “Clircal Therapist” and
no mention of psychology; nowhere on her staffgbaphy page at Northeast Ohio Behavioral
Health is psychology mentioned in any wé&yee NE. OHIO BEHAVIORAL HEALTH, LTD.,
http://neobh.com/staff/keck.html (last visited December 2, 2015). Consequently, she does not
qualify as a “treating source”, but rather anh&r source” under the regtions; therefore, the
ALJ was not required to affd her opinion deference.

“Other sources” may be used as evidetite show the severity of [a claimant’s]
impairment(s) and how it affects [his] abjlito work.” 20 C.F.R. 8404.1513(d)(1). The
regulations provide specific iteria for evaluating medicalpinions from “acceptable medical
sources”; however, they do not explicitly addré®w to consider opinions and evidence from
“other sources”, including “non-medicaources” listed in 20 C.F.R. 88404.1513(d) and
416.913(d). SSR 06-3p clarifies ons from other sources “are important and should be

evaluated on key issues such as impairrsewnerity and functional effects.” 2006 WL 2329939,

7. Further, Dr. Keck-McNulty is not licensed apsychologist in the State of Ohio, but rather as
a Licensed Professional Clinical Counselori@®@LICENSECTR., https://license.ohio.gov/lookup,
Credential E.0004012 (last visited December 3, 20CBnversely, the state agency reviewers,
Robelyn Marlow, Ph.D. and Bonnie Katz, Ph.ihe opinions of which the ALJ gave great
weight, hold themselves out be psychologists, as they dreth actively licensed psychologists
in Ohio.ld., Credential #4097 and #4257.
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at *3 (Aug. 9, 2006). SSR 06-3p also states osioerrces should be evaluated under the factors
applicable to opinions from “acceptable medwalirces” — i.e., how long the source has known
and how frequently the sourceshaeen the individual; consistency with the record evidence;
specialty or area of expertisaow well the source explainsetopinion; supportability; and any
other factors that tend taigport or refute the opinion.

District courts in the Sixth Circuit vary widely in their interpretation of whether SSR 06-
3p obligates an ALJ to discuss her reasons for not crediting opinions from “other soBemes.”
Southward v. Comm’r of Soc. Se2012 WL 3887212, *2 (E.D. Mit 2012). One line of cases
provides that an “ALJ is not requiredto explain the weight given
to the opinion of ‘other soaes’, or to give reasons wisych an opinion was discounte®8all v.
Astrue WL 551136, at *5 (E.D. Ky. 2010¥ee also Brewer v. Astru2012 WL 262632, at *10
(N.D. Ohio 2012) (“SSR 06-3p does not includeexpress requirement for a certain level of
analysis that must be included in the decision of the ALJ regarding the weight or credibility of
opinion evidence from ‘other sources.’Hjckox v. Comm’r of Soc. Se@010 WL 3385528, at
* 7 (W.D. Mich. 2010) (“SSR 06-3p does not reguthat an ALJ disagss opinions supplied by
‘other sources’ or to explain the evidentiamgight assigned thereto. . . While [SSR] 06-3p
certainly encourages ALJ’s [sic] to evaluate each opinion in the recgatdtess of its source,
the ruling is not written in imperativeorm.” (internal quotations omittedadopted2011 WL
6000829 (W.D. Mich. 2011).

However, there are also cases which holat #n ALJ is requir assign weight and
explain the weight accorded to an other souSmnmer v. Astrye2010 WL 5883653, at *4
(E.D. Tenn. 2010) (holding remand read when “the ALJ failed tgtate that he was rejecting

[nurse practitioner’s] opinion or provide some basis for rejecting the opinion” even while

13



“acknowledgl[ing] that it is not necessary to cltfa® same hurdle that must be surmounted to
discount the opinion cd treating source”).

Here, the ALJ provided a sufficient basis for the weight given to Dr. Keck-McNulty’s
opinion. In her decision, the ALJ noted thereravéseveral stark points of inconsistency”
between Dr. Keck-McNulty’s opinion that Pl&ffh would be unable to sustain work and her
years of treatment notes. (Tr. 103). The ALJ dd&er counseling notes revealed Plaintiff was
stable and meeting his treatment goads.The longitudinal treatment notes did not reveal any
instability and instead were teh “unremarkable” and largely void of references to anger or
frustration issuedd.; (Tr. 560, 562, 568-69, 571, 573-B¥6, 579, 581, 583, 585, 588, 591-92,
594, 597-99, 601-02, 604-07, 611-12, 614-15, 617-20, 623, 625-28, 630-33, 635-36, 638).

Furthermore, Dr. Keck-McNulty noted “recguést physical aggression”, which Plaintiff
denied at the hearingd. Also, Dr. Keck-McNulty never asgned Plaintiff GAF scores “below
the mild range of symptoms and functional impairmelit."Substantial evidence in the record
supports these findings and the ALJ’s conduasthere is “a marked disconnect” between Dr.
Keck-McNulty’s opinion that Plaitiff is unemployable due to sibipolar symptoms and her own
treatment notedd. The ALJ also provided detailed andffszient reasons for the weight she
assigned to the state agency egxer’s opinions. (Tr. 102-03).

Even if Dr. Keck-McNulty was considerea “treating source”, her November 5, 2010,
opinion did not address &htiff's functional limitations, butather his employability. (Tr. 348).
Medical opinions are statements from physiciaegarding the severitpf an individual’s
impairments and the most that individual cstil do despite the impairments, including any
potential restrictions. 2C.F.R. 88404.1527(a), 416.927(a). “Aatement by a medical source

that you are ‘disabled’ or ‘unable to workloes not mean that [th€ommissioner] will
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determine you are disabled.” 88404.1527(d), 416@®27Rather, these opinions are issues
reserved to the Commissioner and an ALJ is neguired to give thse opinions controlling
weight or special significancéd.

This Court, however, finds Dr. Keck-McNulty to be an “other source” and substantial
evidence supports the weighteti\LJ assigned to both Dr.d€k-McNulty’s opinion and the
opinions of state agency reviewers. For thomasons, this assignment of error fails.

RFC

A claimant's RFC is an assessment ohe'tmost [he] can still do despite [his]
limitations.” 20 C.F.R. § 416.945(a)(1). An ALJ musinsider all symptoms and the extent to
which those symptoms are consistent wita objective medical @ence. § 416.929. An ALJ
must also consider and igh medical opinions. 8 416.92When a claimant’s statements about
symptoms are not substantiated by objective oaddvidence, the ALJ must make a finding
regarding the credibility of the statements lobbge a consideration ofehentire record. SSR 96-
7p, 1996 WL 374186, *1.

Plaintiff claims the ALJ erred in formulaty her RFC because she failed to provide for
Plaintiff's limitations in maintaining concemttion, persistence, and pace. (Doc. 16, at 2, 11).
The ALJ, however, did provide a series of limitations in these areas and Plaintiff has failed to
meet his burden, under 20 C.F.R. 8§ 404.1512, of showing his impairments warrant more
restrictive limitations. Plaintifallso argues the hypothetical qgtiess the ALJ posed to the VE
did not accurately portray his moderate limitations in concentration, persistence, and pace, and
is, thereforea violation ofEaly v. Comm’r of Soc. Se&94 F.3d 504 (6th Cir. 2010). (Doc. 16,
at11).

In Ealy, the Sixth Circuit held that “[b]ecausiee controlling hypothetical inadequately
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described [the claimant’s] limitations, the expeddclusion that [the aimant] could [do other
work] [did] not serve as substantial evidencat fthe claimant] could perform this workd. at
517.

Relyingon Ealy, courts have remanded where an Alngi§ at step three the claimant has
moderate difficulties in concentration, persistermepace, but fails to adequately account for
those difficulties in the RFC determination and at step Waealiams v. Comm’r of Soc. Sec.
2013 WL 2319276, at *4-5 (N.D. Ohio 2013) (collecting cases). Tloesets reason that
although an ALJ is not required to find a claimaéaad moderate difficuts in concentration,
persistence, or pace, once he or stesdthe limitation must be accounted 1dt.

Here, Plaintiff asserts “[tlhe ALJ did notdlude in the RFC any limitations related to
difficulties maintaining concentration, persistenoe @ace”, which is simply not the case. (Doc.
16, at 2). The ALJ provided a series of limibas enumerated above ihe “ALJ Decision”
section of this opinion, includingnfiitations to simple and routirtasks in a statienvironment,
low-stress work, no direct contawith the public, and limited and superficial interaction with
co-workers. (Tr. 96). Plaintiff also failed tofee to any evidence in the record which would
support more restrictive limitations. The RFC lintibas are based on substial evidence in the
record, including the opinions of state agencyiawers; therefore, these assignments of error
fail as well.

CONCLUSION

Following review of the arguments presentdte record, and the applicable law, the
Court finds the Commissioner’'sdision denying SSI and DIB bdiige supported by substantial
evidence. The Commissioner’s decision is, therefore, affirmed.

s/James R. Knepp |l
United States Magistrate Judge
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