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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
DIRECTV, LLC, CASE NO. 5:14 CV 2657
Plaintiff,
VS. JUDGE JOHN R. ADAMS
JOHN S. KUHN, et al.,

MEMORANDUM OF OPINION

)
)
)
)
)
)
)
;
) (ResolvingDoc.#21)

Defendants.

This matter is before the Court on PldintDirecTV, LLC’s (“DirecTV”), motion for
summary judgment as to liability under 47 U.S§305 (Count 1). For the reasons that follow,
DirecTV’s motion (Doc. #21) is GRANTED.

. FACTS

Defendant John S. Kuhn (“Kuhn”) is acdinsed attorney who owns and operates
Defendant Sadie Rene, Inc., doing business as “Sadie Rene’s,” collectively “Defendants.” Sadie
Rene’s is located at 7200 Whipple Ave., NW, rthoCanton, OH 44720. &htiff DirecTV is a
direct broadcast satellite service that providesgariety of programmingncluding sports and
other special interest content. DirecTV offelidferent service condicts to residential and
commercial customers with different rate&lthough the service contracts are different, the
physical equipment used to receive DirecTV’s broadcast signal isdoaltyi interchangeable
and can receive a signal at a residentialcommercial location. DirecTV is aware that
individuals will move residential equipment tmmmercial locations in an attempt to avoid

paying the higher price of a commercial servioatact. In an attempt to prevent individuals
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from exploiting residential contracts in coramial locations, DirecTV sends observers to
businesses who broadcast satellite content.

DirecTV has placed the residential seeviegreement governing MKuhn’s residential
account in the record; the agreemertvides at part 1, subsection (h):

We provide Service only for your private non-commercial use, enjoyment and

home viewing. The programming may not\newed in areas open to the public

or in commercial establishments.

The agreement further provides,part 10, subsection (d):

This Agreement and any lease, aation, programming,or other service

commitment agreement that you entered intoonnection with obtaining Service

or Receiving Equipment constitute our entire agreement. No salesperson or other

representative is authorized to change it.

(Motion to Dismiss, Doc. #18-2, p. 11.) Defentfado not dispute that this service agreement
governed Mr. Kuhn’s DirecTV account.

DirecTV alleges, and Defendants admit, ttiegy moved DirecTV equipment from Mr.
Kuhn’s home, where he had a dsitial contract, to his busisg Sadie Rene’s, where he did
not have a commercial service agreememi] @proceeded to broadcast DirecTV satellite
programming, in violation of ki residential agreement, withopaying the commercial rate.
(Amended Answer, Doc. # 15; Affidavit of John S. Kuhn, Doc. # 24-1.) DirecTV created a
record of one such broadcast by sending a reptasve, Kwasi English, to Sadie Rene’s on
June 11, 2014, where, at approximately 9:28.he observed DirecTV sports programming
playing on one television in the bar area. Emglish further observea waiter using a DirecTV
remote control to change the channels; resdrthe receiver number; noted a DirecTV channel
banner displayed on the broadcast; and recordetirthcode occupancy of the building at 101-

200. While in the bar, Mr. English took photos and recorded video. Images were produced

along with Mr. English’s affidat in support of PlaintiffsMotion for Summary Judgment.



Defendants do not dispute what Mr. English obsdy but allege that the equipment was moved
with the verbal permission of a customer satepresentative. According to Mr. Kuhn he
suggested to a sales representative named tdiehmove his home equipment to his business
for a test period to determine whether satelievice at Sadie Renegould be disrupted by
inclement weather. (Amended Answer, Docl5¢ Affidavit of John S. Kuhn, Doc. # 24-1.)
Defendants do not address the content of thacgeagreement cited by DirecTV as precluding
any verbal amendment of the service contract.

Defendants further agree thaintent was broadcast at Sadie Rene’s using the residential
account. Mr. Kuhn explains in his affidavit,athhe displayed DirecTV programing at Sadie
Rene’s under his residential account for twenty-fbays. (Affidavit of John S. Kuhn, Doc. #24-

1 7 4.) Defendants do not dispwgristence of the residential service contract or in any way
address the contract terms cited by DirecTV that explicitly limit the usér.dkuhn’s service to

his residence, and preclude any amendmentsatice terms by salespeople, or other
representatives. Defendantsvéanot introduced any record tife conversation Mr. Kuhn was
alleged to have had with a sales representativi@irecTV in May of 2014. (Amended Answer,
Doc. # 15, 1 5.) The record of account produogdirecTV does not reflect the sales call Mr.
Kuhn describes, or, any other sales call. (potfor Summary Judgment, Doc. #21-5, Exhibit
D.) According to Defendants, é1 received a letter from E&cTV’s counsel concerning their
unauthorized use of the residential accountatctimmercial location on July 1, 2014; only after
receiving this letter did Defendants seek a cemmmal account from DirecTV, on or about July
11, 2014. (Amended Answer, Doc. #15, 11 4 & 8.) Within two weeks, DirecTV terminated this

commercial contract.



The termination of the Sadie Rene’s commnadraccount was the subject of Defendants’
counterclaims, which were dismissed onrdha 30, 2016. By way of summary, much as
Defendants used a residential account $ervice to a commercial location, Defendants
misrepresented the intended use of the commectunt when they sougbérvice in July and
purchased a less expensive commercial vigwawcount, which was regtted for use in
premises where no food or drink was servedsupport of the Motion to Dismiss, DirecTV
demonstrated that the commercial viewing accaoued terminated pursuant to the terms of the
service contract, because Sadie Rene’s wasnmamercial establishment that sells food and
alcohol for immediate consumptiondiwas therefore in breach thie terms of service. (Motion
to Dismiss, Doc. #18-3, Exhibit B.) Defendadid not oppose the motion to dismiss or in any
way dispute the information provided.

In response to DirecTV’s motion for mumary judgment, Defendants contend that
Defendant John S. Kuhn acted “at all timesel® only in his capacity as an “officer and
director of Sadie Rene, Inc.’hd therefore should not be hgdérsonally liable. (Response to
Motion for Summary Judgnm¢, Doc. # 24, p. 3.) Defendantgther state that because a sales
representative acquiesced to the use of theleatial account, on amspecified, open-ended,
“trial basis” at the commeral location, Kuhn and Sadie Réseare authorized users.
Defendants also contend thattkhort-lived commercial accouat Sadie Rene’s constitutes
“accord and satisfaction” of thdispute over the use of the msitial account at the commercial
premises.

. LEGAL STANDARD
Summary judgment is approgte when the “pleadings, depositions, answers to

interrogatories and admissions on file, together with affidavits, if any, show that there is no



genuine issue of material fact and that the mg\party is entitled to judgment as a matter of
law.” Estate of Smithers v. City of Flin602 F.3d 758, 761 (6th Cir. 2010). A fact must be
essential to the outcome of a lawsuit to be ‘materfatderson v. Liberty Lobby Inc477 U.S.
242, 248 (1986). Summary judgment will be erdevehen a party fails to make a “showing
sufficient to establish...an elemesdgsential to that party’s casé€elotex Corp. v. Catretéd77
U.S. 317, 322-23. “Mere conclusory and unsuppoaiéshations, rooted in speculation, do not
meet [the] burdefi Bell v. Ohio State Uniy 351 F.3d 240, 253 (6th Cir. 2003).

Summary judgment createsbarden-shifting framework. Se&nderson 477 U.S. 250.
The moving party has the initial burden of slgvthere is no genuinssue of material fact
Plant v. Morton Int’l, Inc, 212 F.3d 929, 934 (6th Cir. 2000). Specifically,

“A party asserting that att cannot be or is genuigedisputed must support the
assertion by:

(A) citing to particular parts of maials in the record, including depositions,
documents, electronicallystored information, affidavits or declarations,
stipulations (including those made fourposes of the motion only), admissions,
interrogatory answers, @ther materials; or
(B) showing that the materials cited do establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to
support the fact.”

Fed.R.Civ.P. 56(c)(1).

The burden then shifts to the nonmoving party twverthat there is assue of material fact
that can be triedPlant, 212 F.3d at 934. If this burden is not met, the moving party is then
entitled to a judgment as a matter of laell, 351 F.3d at 253. When evaluating a motion for
summary judgment, the Court construes the evidernd draws all reasonable inferences in the

light most favorable to the non-moving pam§atsushita Elec. Indus. Co. v. Zenith Radio Cprp

475 U.S. 574, 587 (1986). The nomwing party may not simply relgn its pleadings; rather it



must “produce evidence that results in a conflfanaterial fact to be resolved by a jurCdx v.
Kentucky Dep’'t of Transp53 F.3d 146, 150 (6th Cir.1996). A fact is “material” only if its
resolution will affect the outcome of the lawsulinderson v. Liberty Lobby, Inc477 U.S.
242248 (1986).
[11.  ANALYSIS

Defendants have admitted that John S. Kuhn is the “only person or entity holding a
financial interest in the commercial establigmh Sadie Rene’s,” a bar that serves food and
alcohol under liquor licendecated at 7200 Whipple Rd., Nb Canton, OH 44720. (Responses
to Interrogatories, ##1; 2; 12.) Defendantstifar admitted that MrKuhn “had a DirecTV
residential account in the name of John Kuhn, account number 21437378" from which an
employee of Sadie Rene’s, who Mr. Kuhn had ‘thght and ability tosupervise,” exhibited
DirecTV programming at the commercial ddishment on June 11, 2014. (Responses to
Interrogatories, ##3; 7; 9.) €he admissions demonstrate theesioce of any genuine dispute
over material facts concerning Méuhn’s personal liability for hislecision to setip and use his
DirecTV receiver and broadcast contenngshis residential account at his business.

Defendants have admitted to moving €aifV equipment from Mr. Kuhn’s house to
Sadie Rene’s and broadcasting DirecTV contnBadie Rene’s from Mr. Kuhn'’s residential
account for twenty-four days, including Jubg&, 2014, when DirecTV’s auditor collected the
images produced to verify unauthorized broadcast. (Amended Answer, Doc. # 15; Affidavit of
John S. Kuhn, Doc. # 24-1.) @&lservice contract governing M¢uhn’s residentibaccount was
provided by DirecTV and is unambiguous:

This Agreement and any lease, aation, programming,or other service

commitment agreement that you entered intconnection with obtaining Service

or Receiving Equipment constitute our entire agreement. No salesperson or other
representative is authorized to charnige If any provision is declared by a



competent authority to be invalid, that pign will be deleted or modified to the

extent necessary, and the rest of theeggient will remain enforceable. The

terms of this Agreement that expressly or by their nature survive termination shall

continue thereafter until fully performed.
(Motion to Dismiss, Doc. #18-33. 11.) Defendants have not proddcany material received in
discovery, or otherwise, that nas the terms of the serviceragment. Mr. Kuhn's averments
confirm his and the other named Defendants’ breddhe service agreement. Under the terms
of the agreement, the individual Mr. Kuhn descsibpeaking to in May ldano authorityto vary
the terms of the agreement. Defendants do nog deceiving or having access to the terms of
the agreement governing Mr. Kulntresidential DirecTV service; they do not in any way
address the service agreement.

Defendants have admitted all elements necessary to demonstrate a violation of 47 U.S.C.
8 605 of the Federal Communicationst Aghich provides at part (a):

Nno person receiving, assisting in receiving, transmitting or assisting in

transmitting, any interstate or foreigtommunication by wire or radio shall

divulge or publish the existence, cortgnsubstance, purpgoror effect, or

meaning thereof, except through authorizbdnnels of transmission or reception,

(1) to any person other than the addresBeeagent, or attorney . . . No person

not being authorized by the sendealsimtercept any radio communication and

divulge or publish the existence, contents, substance, purport, effect, or meaning

of such intercepted communications tg gerson. No person not being entitled

thereto shall receive or assist in re@ggvany interstate dioreign communication

by radio and use such communication (oy arformation therei contained) for

his own benefit or for the benetif another not ditled thereto.
Although the language of the sit# itself references commugation by “wire or radio,” the
United States Sixth Circuit Coudf Appeals finds the statutepplicable to satellite content
service providers.National Satellite Sportdnc., v. Eliadis, Ing.253 F.3d 900 (6th Cir. 2001).
The Sixth Circuit held that 47 U.S.C. § 605 (a)rapes in concert with sections 47 U.S.C. § 605

(e)(3)(A), which provides “[a]nyperson aggrieved by any violation of subsection (a) of this



section . . . may bring a civil actioin a United States districtourt or in any other court of
competent jurisdiction” and 47 U.S.C. 8§ 605 (g))(@hich defines “any person aggrieved” to
“include any person with proptery rights in the interceptecbmmunication by wire or radio,
including wholesale or retail drédbutors of satellitecable programming,” to extend coverage of
the Act to content providers like DirecTVd. at 907. Accordingly, DirecTV has demonstrated a
right to recovery under 47 U.S.C. § 605.

Plaintiffs Complaint contained three countkge first, which has been addressed here,
alleged violations of 47 U.S.®.605; the second alleged viotats of 18 U.S.C. § 2511; and the
third sought recovery for “civiconversion”; all couts address the same alleged violation by
Defendants and appear to be cumulative of amsther. The disposre motions deadline has
passed with Plaintiff filing a timely dispositivaotion that solely addresses Count One without
referencing Counts Two and Three. Plaintiff lcésarly elected a single theory of recovery.
Accordingly this Court willdismiss counts two and threea spontdor want of prosecution.

V.  CONCLUSION
DirecTV’s motion for summary judgment BGRANTED. Judgment is hereby entered in
favor of DirecTV as to count one of the Cdaipt. Counts two and three are DISMISSED.

IT IS SO ORDERED.

/s/ John R. Adams

JUDGEJOHNR. ADAMS
UNITED STATESDISTRICT COURT

DATED: AucusTl, 2016



