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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

C. NORRIS MANUFACTURING, LLC., ) CASE NO. 5:14CV2797

Plaintiff, g MAGISTRATE JUDGE
) GEORGE J. LIMBERT
V. ; MEMORANDUM OPINION & ORDER
BRT HEAVY EQUIPMENT, LLC. et al., ))
Defendants. : )

This matter is before the Court upon a mofmmpartial summary judgment filed pursuant

to Rule 56 of the Federal Rules of Civil Prdaee by Plaintiff/ Counteraim Defendants Christophe

=

Norris, (“Mr. Norris”) Robert Bgers (“Mr. Rogers”), and International Barge & Steel, LLC,
(“IBS”) (collectively “Counterclaim Defendants”) against amended counterclaims filed againsfthen
by Defendants/Counterclaim Pl&ffs BRT Heavy Equipment,LC., doing business as Beelmgn
Heavy Equipment, LLC. and Beelman River TeratsInc.’s (“BRT”)(collectively “Counterclaim
Plaintiffs”). ECF Dkt. #82. Riintiff/Counterclaim Defendar@. Norris Manufacturing (“CNM”)
has filed a separate motion for summary judgrrearporating the same facts, law and argumgnts
asserted by Counterclaim Defendants against the same amended counterclaims npade
Counterclaim Plaintiffs. ECF Dkt. #83.
For the following reasons, the Court GRANTS IN PART AND DENIES IN PART
Counterclaim Defendants’ anad@nterclaim CNM’s motions for partial summary judgment. ECF

Dkt. #s 82, 83.
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FACTUAL AND PROCEDURAL HISTORY

On December 19, 2015, BRT removed to this €Cawwomplaint filed in the Stark Count
Court of Common Pleas against it by CNM allegangreach of contract and promissory estopy

ECF Dkt. #1-1. Upon removal, Counterclaim Pldfatihereafter filed an answer to the compla

and alleged counterclaims against Mr. Nor@\M, Mr. Rogers and IBS. ECF Dkt. #38.

Counterclaim Defendants moved to dismiss severtleo€ounterclaims for failure to state clain
upon which relief can be granted pursuant to Rule 12(b)(6) of the Federal Rules of Civil Pro
and the Court denied the motions as moot ecdinber 10, 2015 after Counterclaim Plaintiffs fil
an amended counterclaim that is the subject of the instant motions for partial summary ju
against Counterclaim Defendants. ECF Dkt. #s 47, 49, 59.

In the amended counterclaim, CounterclaimrRitis averred that BRT uses work barg
in its operations at various port facilities and it decided to procure spud barges to incre
capacity to handle additional materials and other products at in-land port facilities in lllinois
Dkt. #59 at 9. They alleged that Mr. Norrigepresentative of CNM, contacted Mr. Beelman
representative of BRT, and inquired about submitting a proposal to design and constr
additional spud bargedd.

Counterclaim Plaintiffs further alleged thdt. Norris had no experience in designing a
manufacturing barges, but he advised Mr. Beelthahhe knew Mr. Rogers and Mr. Rogers h
“extensive experience” in the barge industry. ECF Dkt. #59 at 3. They averred that Mr. Nor
Mr. Beelman that he and Mr. Rogers would fannhad formed IBS to design and manufacture s

barges and Mr. Rogers had experience with bdayesse in salt water applications even though
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had not designed or constructed tigjge of inland-river bargdd. Counterclaim Plaintiffs allegec

that Mr. Norris and Mr. Rogers formed IBS Aagust 22, 2014 and on that same date, Mr. Noyris

vouched to Mr. Beelman about Mr. Rogers’ corepet and capacity to perform and guaranteeg

performance.ld.

his

Counterclaim Plaintiffs further averred thoat or about August 22, 2014, in order to induce

Mr. Beelman into the barge contract, Mr. Normglér. Rogers told Mr. Beelman that Mr. Rogefrs

had “extensive experience” with barges and that IBS would “be hiring the necessary pepple

design and build the contemplated barges.” ECF#@.at 3. They further alleged that also ag
inducement into the contract, Mr. Norris and RRngers promised Mr. Beelman that they wot
work with a professional engineer to develop blarge designs and all designs would be stan
and approved by that engineeéd. at 3.

Counterclaim Plaintiffs further alleged thabout the same time, Mr. Beelman told M

an

d

ped

Norris about his distrust and discomfort withmtpbusiness with Mr. Rogers and IBS. Howevgr,

in order to induce Mr. Beelman insigning the Purchase Order thathis contract at issue in this

case, Mr. Norris promised Mr. Beelman that ¢batract would be with CNM and all money pa

would be kept in a separate bank accpoontrolled exclusively by Mr. NorrisECF Dkt. #59 at

3-4. Counterclaim Plaintiffs averred thatAngust 26, 2014, Mr. Norris and Mr. Beelman entered

in the Purchase Order contract for the design and manufacture of three barges and Mr. E

agreed to pay $307,000.00 as an initial paymkhtat 4. Counterclaim Plaintiffs alleged that Mr.

Beelman wired the payment to Mr. NorrisAagust 27, 2014, and on or about September 3, 2
$50,000.00 of that money was transfdroait of the Norris bank accousmd into an account in th

name of IBS. Id. They further alleged that in September and November of 2014, the
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transactions made in the IBS bank account wargsfers of the initial payment from Norris and
transfers into the personal account of Mr. Rogktsat 4-5. They averred that the funds transferfed
to Mr. Rogers’ personal account were used tofpairips to Nassau, Bahamas, bar tabs, and other
expenses wholly unrelated to the barge contrattat 5-6.
Counterclaim Plaintiffs also averred in th@mended counterclaim that as of September|29,
2014, Mr. Norris knew that Mr. Beelman'’s initialypaent money was not being properly used eyen
though Mr. Norris represented to Mr. Beelman on that date that Norris set up a separate ba
account for the Purchase Order, his money wag,sand that none of the Purchase Order mopey
would be mixed with “other company” money anduwd be used solely for expenses relating to the
completion of the barges ordered by BRT. ECRK.BK9 at 3-4. They alleged that Mr. Norri§’
statements were false when he made them and furthered the fraudulent scheme to defraud
Beelman and BRTId. at 6. They averred that Mr. Norris knew that at least $26,000.00 of the initial
payment was mixed with other Norris Manufacturing Company money and knew or should hav
known that at least $50,000.00 was transferred to IBS and then to Mr. Rogers’ personal gccou
Id. Counterclaim Plaintiffs further alleged that Mr. Norris failed to disclose that at least $84,718.1
of the payment money was already spent on or around September 15|®2014.
Counterclaim Plaintiffs further alleged th&@NM failed to perform as required by the
Purchase Order as they submitted the initialiings on September 16, 2014 when they were due
on September 10, 2014. ECF Dkt. #59 at 7. Further, they averred that the drawings thiat we
submitted were deemed deficient and Mr. Be@lsi@ngineer did not approve revised drawings

thereafter submitted by CNMId. at 7-8.




Counterclaim Plaintiffs also allege that November 5, 2014, Mr. Beelman met with Mr.

Norris and Mr. Rogers, on behalf of CNM and IB®d told Mr. Beelman that it would cost 3
additional $100,000.00 per barge to complete the design and manufacturing of the three
ECF Dkt. #59 at 8. They allege that on NaWer 6, 2014 and November 7, 2014, a representd
from IBS called Mr. Beelman and requested infation from other companies that provided quo
to him for the barges, including the materials listgrater to help IBS in the design and engineer
of the barges.ld. Counterclaim Plaintiffs allege thaue to the untimely submission of th
drawings, the repeated submission of barge drawlagsvere deficient, and the representations
comments from Mr. Norris, Mr. Rogers and représtives of IBS, Mr. Beelman provided a writtg
notice of immediate termination of the Purch@seer to Norris as he concluded that CNM, M
Norris, Mr. Rogers and IBS lacked the knowledge expertise to build inland-river spud barg

Id. They further averred that due to these actions and inactions, as well as the request |
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increases, Mr. Beelman lost all confidence ou@terclaim Defendants ability to build the barges

and to meet the Purchase Order deadliftesat 9. Counterclaim Plaifits further alleged that IBS
is a sham company as it was formed to indaicé deceive Mr. Beelman into entering into t
Purchase Order and although Mr. Norris represahtdde and Mr. Rogers would be forming 1B

Mr. Norris’ name is not listed on the company, taiher the names of Mr. Rogers and Mr. Norr

S1

wife are listed.ld. at 10. They further alleged that IBS had no formal meetings, no documentatior

showing its ownership structure, and it commingled its funds with CNM and Mr. Rdders.
As a result of these alleged facts, CountemtlRiaintiffs set forth seven claims for relie
declaratory judgment against CNM to determine the parties’ rights and duties under the P

Order (Count I), breach of contract againstNC{Count Il), fraud/fraudulent inducement again
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CNM, Mr. Norris, Mr. Rogers, and IBS (Count llilegligent misrepresentation against CNM, M.

Norris, Mr. Rogers, and IBS (Count IV), conversagainst CNM, Mr. Norris, Mr. Rogers, and 1B
(Count V), unjust enrichment against CNM, NWorris, Mr. Rogers, and IBS (Count VI), an
piercing the corporate veil against Mr. Norris &id Rogers (Count VII).ECF Dkt. #59 at 11-20
On January 4, 2016, Counterclaim Defenddisl a motion to dismiss Counterclair
Plaintiffs amended counterclaims for fraudffdalent inducement, negligent misrepresentati
conversion, unjust enrichment and piercing tloeporate veil. ECF Dkt. #65. Counterclali
Plaintiffs filed a response and Counterclaim Defensiéiled reply briefs. ECF Dkt. #s 70, 72. d
August 1, 2016, the Court denied Counterclaim Defendants’ motion to dismiss. ECF Dkt.
On December 7, 2016, Counterclaim DefendantsNrris, Mr. Rogers, and IBS filed th
instant motion for partial summary judgment, resjugy that the Court grant summary judgment
its favor and dismiss as a matter of law Ceuclim Plaintiffs’ amended counterclaims
fraud/fraudulent inducement (CouHj, negligent misrepreserttan (Count V), conversion (Coun
V), unjust enrichment (Count VI), and piercing ttorporate veil (Count VII). ECF Dkt. #82. O
the same date, Counterclaim Defendant CNM fiednstant motion for partial summary judgme

to dismiss the same amended counterclaims. ECF Dkt. #s 82, 83.

On January 20, 2017, Counterclaaintiffs filed a brief inopposition to the motions fof

partial summary judgment. ECF Dkt. #88. On February 3, 2017, Counterclaim Defendan
a reply brief. ECF Dkt.#91.
On March 17, 2017, the Court granted in part and denied in part a motion for sun

judgment filed by BRT against CNM, who had assectanins for breach of contract and promissc
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estoppel against BRT concerning the PurchaserOE{eF Dkt. #s 1, 84, 96, 97. The Court granfed




summary judgment and dismissed CNM'’s clainpamissory estoppel, but denied BRT’s moti
for summary judgment on CNM'’s breach of contract claim against BRT. ECF Dkt. #s 96, ¢

. LAW AND ANALYSIS

A. Fraud, Fraudulent | nducement and Negligent Misr epr esentation (Counterclaim
Countslll and V)

Counterclaim Defendants first contend thia¢y are entitled to summary judgment
Counterclaim Plaintiffs’ fraud, fraudulent inducenm, and negligent misrepresentation clai

because Counterclaim Plaintiffs cannot establistf #itle elements of those claims. ECF Dkt. #§

1 at 12-24; ECF Dkt. #83-1 at 2-4. They dibeMr. Beelman'’s deposition testimony, Ohio law
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holding that tort claims must fail when they are “factually intertwined” with breach of contract

claims, and Ohio law requiring that damages ftbmalleged fraud must be separate from bre
of contract damagedd.
The parties agree that the elements folaan for fraud and fraudulent inducement ung

Ohio law are:
(1) a representation, or where there is & tludisclose, concealment of a fact, (
which is material to the transaction at hand, (3) made falsely, with knowledge
falsity, or with such utter disregard and redsness as to whether it is true or fa
that knowledge may be inferred, (4) with the intent of misleading another
relying on it, (5) justifiable reliance upon the representation or concealment, a
a resulting injury proximately caused by the reliance.

See C.Norris Manufacturing, LLC. v. BRT Heavy Equipment, ,LNG. 5:14CV2797, 2016 WL

4079752, at *3 (N.D. Ohio 2016), cititdgSBC Bank USA, Nat'l Trust Co. v. Teagarde.E.3d

678, 2013-0Ohio-5816 (Ohio App. Ct."1Dist. 2013) (citation omittedCohen v. Lamko, Inc10

Ohio St.3d 167, 462 N.E.2d 407, 10 O.B.R. (1984), qudtimegdland v. Lipman68 Ohio App.2d
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255,429 N.E.2d 456, 22 0.0.3d 422 (1980); ECF Dkt.1%8p6-7; ECF Dkt. #83-1 at 2; ECF DK
#88 at 11.
Counterclaim Defendants assert that CountercRiaintiffs cannot establish that they ma

false representations to Mr. Beelman in ordentluce him into entering the Purchase Order. H

e

CF

Dkt. #82-1 at 12-14; ECF Dkt. #8Bat 2. They cite to Mr. Beelman’s deposition testimony where

he indicated that prior to the Purchase Ofmng signed, neither Mr. Norris nor Mr. Rogers i
to him or made any false misrepresentatidds.citing ECF Dkt. #82-4 82-93. In opposing thg
motion for summary judgment, Counterclaim Pldistcite to other portions of Mr. Beelman’
testimony that they assert establishes a genuine issue of material fact as to wheth
misrepresentations were made. ECF Dkt. #88 di412They first cite to parts of Mr. Beelman

testimony where he stated that.Miorris and Mr. Rogers told hithat they were fully qualified tg

pd

or fa

manufacture and design barges, and Mr. Rogers had extensive barge background and expetfience

had been around barges his whole liié. at 13, citing ECF Dkt. #82-4 at 88-91.

The Court finds that the assertions alleged byr@@erclaim Plaintiffs do not rise to the lev

of false misrepresentations upon which Mr. Beeljaatifiably relied. While Mr. Beelman testified

D

that Mr. Norris mentioned Mr. Rogers as some who could design and manufacture the barges

that Mr. Beelman desired, Beelman also testitieat Mr. Norris never suggested prior to t

ne

Purchase Order that he, CNM, Mr. Rogers, or IBS could or would design or build the barges th

were the subject of the Purchase Order andBdelman knew prior to entering into the Purchase

Order that none of the Counterclaim Defendants would be designing or manufacturing the

but would be overseeing the project and hiring the necessary people to make sure that th

were designed and built properly. ECF Dkt. #82-88&92. Moreover, Mr. Beelman also testified
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that he did not believe that Mr. N or Mr. Rogers lied to him or made false representations to|him
before he signed the Purchase Ordfbrat 92-93. When counsel ask@m at deposition to identify
the alleged false misrepresentations that ltadroed before he signed the Purchase Order, |Mr.
Beelman indicated that he misunderstood coungeéstion about the misrepresentations, indicating
that he did not believe that Mr. Norris or Mrogers “lied” to him prior to signing the Purchage
Order. Id. The following testimony was had between Mr. Beelman (“A”) and counsel for
Counterclaim Defendants (“Q):

Q. Okay. Did Chris Norris ever tell you anything prior to signing the contract|that
you believe today is a false representation?

A. Yes.

Q. Okay. Tell me every false representation that you believe Norris made prjor
to contract.

A. Give me a copy of the contract, please.
Q. The purchase order?
A. Yes.

Q. Okay, but first of all, I'm asking --I'll show that to you. I'm asking: Prior to the
contract, so prior to the date that —

A. Oh, prior to the contract?
Q. Yes, so there were discussions?
A. Oh, excuse me. | —

Q. That's okay. There were discussions and negotiations leading up to the exgcutic
of the contract, right?

A. Oh, you know, I misunderstood, | apologizdon't know that he ever lied to me
prior to the contract being signed.




River

Q. Okay. And the same with Rob Rogesl don't believe he ever lied to you pripr
to the contract being signed?

A. That is correct.
Q. Okay. And am | correct that you weremgpio point to the contract because any
false representations that you're allegintiia case you believe can be found in that
contract document?

A:MR. NALLY: Objection.

A. 1 don't know that they'll all be limited to that contract, but there's plenty in that
contract that | can -- that | can name.ihkthere's others besides what's on paper.

Q. Okay. Tell me any other false representations that you believe, we'll start
with Chris Norris, that Chris Norris made to you at any point in time that ar¢ not
contained within the contract.
A. That are not contained? Chris told that we would establish — that he would
establish an escrow account and that we would -- absolutely none of the money,
not one dime, would leave their -- if it were not being used to build our bargeg, that
he would secure that money as if it were his own.

Q. And it was, wasn't it? It was Norris Manufacturing's money, right?

A. Not really. They never earned it.

Q. But once you paid -- you made one payment on this contract, correct?
A. Yes.

Q. And that was $307,5007?

A. Yes.

Q. You'd agree with me that once youdpthat it's no longer money of Beelmgn
Terminals or Beelman Heavy Equipment?

MR. NALLY: Objection.

A. | disagree.

10




ECF Dkt. #82-4 at 92-94. Based upon Mr. Beelman entering into the Purchase Order know|ng th

CNM, Mr. Norris, Mr. Rogers and IBS had nevesidgmed or built barges before and were not gojng

to design and build the barges that were the subject of the Purchase Order, and his testimony |

no misrepresentations occurred prior to entering the Purchase Order, the Court GRANTS s
judgment in favor of Counterclaim Defendantasinterclaim Plaintiffs cannot establish a fal

material representation upon which Counterclaiairfiffs justifiably relied upon in entering th
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Purchase Order. In addition, “parties may novprfraud by claiming that the inducement to enter

into the contract was a promise that was witihi@ scope of the integrated agreement but

ultimately not included within it. Robins v. Global Fithess Holdings, LLB38 F.Supp.2d 631

646-647 (N.D. Ohio 2012), citinBaragon Networks, Intern. v. Macola, In§o. 9-99-2, 1999 WL

280385, at *4 (Ohio App. 3 Dist.1999)(citiBysler v. D & H Mfg., Ing 81 Ohio App.3d 385, 390
611 N.E.2d 352 (Ohio App. 10 Dist.1992) andll v. Firelands Radiology, Inc106 Ohio App.3d

313, 324, 666 N.E.2d 235 (1995)). Accordingly, tloeei@ dismisses with prejudice Counterclai

Vas

m

Plaintiffs’ claims of fraud and fraudulent inciement based upon alleged statements made by Mr.

Norris and Mr. Rogers concerning their barge experience and qualifications.

As to Counterclaim Plaintiffstlaim of fraud concerning theeparation of Purchase Ordér

monies, safeguarding those monies and usiegntbnies only for barge-related expenses,

Mr.

Beelman'’s deposition testimony also leads the Gourdnclude that Counterclaim Defendants are

entitled to summary judgment on these claims as well. Counterclaim Defendants assert
evidence exists that Mr. Rogers made any remtasion to Counterclaim Plaintiffs concerning t
Purchase Order payments. ECF Dkt. #82-1 atTHe Court agrees as Counterclaim Plainti

present no evidence establishing a genuine issoatatrial fact that Mr. Rogers was involved
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discussions concerning the Purchase Order pagm&or do Counterclaiflaintiffs present any

evidence establishing the existence of a genuine issue of material fact concerning any stgteme

made by IBS concerning Purchase Order payments. In fact, the numerous “misrepresentations”t

Counterclaim Plaintiffs present in their brief in opposition to the motion for partial sum

mary

judgment discuss statements allegedly made by Mr. Norris concerning payments, separate be

accounts and use of Counterclaim Defendantshey. ECF Dkt. #88 at 13-14. Moreover, t
Purchase Order contract mentions only CNMaearanteeing the requirements of the projects

the terms and conditions of the Purchase Ofg€F- Dkt. #89-1 at 1. Acedingly, the Court grantg

summary judgment in favor of Mr. Rogers and &Sto Counterclaim Plaintiffs’ claims of fraud

concerning the handling of Purchase Order monies.

As to Mr. Norris and CNM, Counterclaim PMiffs assert that Mr. Norris made falde

and

representations when he stated that CNM wmaddhtain a separate bank account for the Purchase

Order monies, none of Counterclaim Defendamtsey would leave that account unlessitwas u

to build barges, the Purchase Order money would be safe and secure, and Mr. Norrig

Sed

woL

personally account for every dinspent of the money. ECF Dkt. #88 at 13-14. Counterclgim

Defendants assert on summary judgment that none of these financial conditions were discus
to entering into the Purchase Order, none of them are present in the Purchase Order, ex
CNM was guaranteeing the quantities, terms anditiond of the Purchase Order, and it was 1
until after the Purchase Order was signedMaBeelman began making demands concerning
Purchase Order monies. ECF Dkt. #82-1 atTizey cite to Mr. Beelman’s deposition testimof

where he stated that the Purchase Order megeired the separate account and safeguarding
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CNM never agreed after the Purchase Order waswgad that every expenditure would have to
approved by Mr. Beelman before it was matte, citing ECF Dkt. #88-2 at 97.
In response to the motion for partial summary judgment, Counterclaim Plaintiffs ¢

deposition testimony where Mr. Norris indicatedtthe established a separate bank account

be

te to

but

allowed money to be transferred back inte @NM main operating account and then transferfed

$50,000.00 to a Imk account for IBS over which neither Mr. Norris nor CNM had control,

unauthorized expenditures were made. ECE#88 at 13, citing ECF Dkt. #88-1 at 69-71, 84-§

hnd

35;

ECF Dkt. #88-2 at 102. They also cited@position testimony indicating that $50,000.00 of {he

Purchase Order monies was transferred toRigers’ personal bank account and Mr. Norris |
no documentation showing how the money was spent. ECF Dkt. #88 at 13-14.
The Court grants summary judgment in faedrMr. Norris and CNM as Counterclain

Plaintiffs have failed to establish genuine issuasatierial fact as to whether false representati

ad

-
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were made concerning the separation and safegugeofiPurchase Order monies prior to entering

into the Purchase Order. While Mr. Norris tastifthat he established separate accounts for
Purchase Order monies in order to ease Mr.rBaels concerns about the spending of his mo
for barge-related purposes only, both Mr. Nornd #r. Beelman indicated that this creation
separate accounts was not discussed prior to entetinthe Purchase Order, was not part of

Purchase Order, and was discussed only aféePthichase Order was signed. ECF Dkt. #88-

71-72, 84, ECF Dkt. #88-2 at 97, EOkt. #89-1. Although he testified that “Norris Manufacturing

was guaranteeing this deal,” Mr. Beelman ackndgésl that terms concerning separate accol
and the guarding of the spending of the Purchase Order monies by CNM were not dictated {

the Purchase Order. ECF Dk88-2 at 93-97. Again, parties ta@ntract may not prove fraud b
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claiming “that the inducement to enter into the cacitwas a promise that was within the scopg

the integrated agreement but wi#tgnately not included within it. Robins,838 F.Supp.2d at 646

647, citingParagon 1999 WL 280385, at *4. Accordingly, Coentlaim Plaintiffs have failed tg
meet their reciprocal burden on summary judgmeaesteblishing that these alleged false asserti
were made to entice Mr. Beelman to enter into a contract with Counterclaim Defendants.

As to alleged representations made by Mr. Norris to Mr. Beelman that he would m

of

ons

Ve t(

Louisiana and personally oversee the building of the barges, the Court grants summary judgme

to Counterclaim Defendants because Mr. Beelmians&lf admitted that this alleged statement W
made outside of the Purchase Order and the pareeefigot that far” due to the termination of t

contract. ECF Dkt. #88-2 &@7-98. The same is true concerning Counterclaim Plaint

allegations of misrepresentation that IBS woule lis employees at its own costs to assist wi

construction of the bargesd.

For these reasons, the Court grants summudgment in favor of Counterclaim Defendants

and dismisses with prejudice Counterclaim Pl#sitclaims of fraudulehinducement and fraud
Concerning Counterclaim Plaintiffs allegations of negligent misrepresentation, the

agree that Ohio law outlines the law of negligent misrepresentation as follows:
One who, in the course of his businessfggsion, or employment, or in any oth

transaction in which he has a pecuniary interest, supplies false information f
guidance of others in their business transactions, is subject to liability for pecd

as

artie:

1g
DI the
niary

loss caused to them by their justifiabééiance upon the information, if he failsrio
g the

exercise reasonable care or competence in obtaining or communicati
information.

ECF Dkt. #82-1 at 18; ECF Dkt. #88 at I8rob v. Home Sgs. and Loan Co. of Youngstown,

679 F.Supp.2d 837, (N.D. Ohio 2010), citidnglman v. City of Cleveland Heigh#l Ohio St.3d

14
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1, 4,534 N.E.2d 835 (1989) (emphasis in origifglpting Restatement (Second) of Torts § 552(1)

(1965)).

Counterclaim Defendants assert that they are entitled to summary judgment on thig clai

because no false statements were made t8&&Iman and he and Coentlaim Plaintiffs cannot

rely upon alleged statements made after the partiesed into the Purchase Order. ECF Dkt. #8p-1

at 24. Counterclaim Defendants hat assert that Counterclaim Pi@#ifs cannot show justifiable
reliance upon any alleged misrepresentations and the Purchase Order involved two soph
business entities engaged in an arms-length transadtioat 24-28.

To the extent that Counterclaim Plaintifflege negligent misrepresentation that led th
into entering the Purchase Order, the Cowahtg summary judgment in Counterclaim Defendar
favor. As explained above, Mr. Beelman testifet deposition that no false representations w
made to him prior to entering the Purchase Order and he was aware that Mr. Norris, CN
Rogers, and IBS had never designed or built bdvgése. ECF Dkt. #82-4 at 88-93. Thus, eV
though Counterclaim Plaintiffs cite statements made to Mr. Beelman concerning Counterc
Defendants’ ability to design and manufacture baand Mr. Rogers’ “extensive barge backgrod
and experience,” Mr. Beelman knew that Counterclaim Defendants had never designed

barges before. He nevertheless entered into the Purchase Order. Further, one of the ter
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Purchase Order was that CNM had to submit its drawings to Counterclaim Defendants ar

Counterclaim Defendants’ engineer would appribeedrawings before construction would beg
ECF Dkt. #89-1 at 1. Accordingly, the Court firtdat Counterclaim Plaintiffs cannot establish th
false statements were made that led Mr. Beeltaanter the Purchase Order when Mr. Beeln

testified that no false statements were made prior to entering the Purchase Order, he knew
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of barge design and construction experiencemfriferclaim Defendants, and the Purchase O
required CNM to submit its barge design drawitwsir. Beelman’s engineer for approval prior

beginning any construction.

For these reasons, the Court grants sumpudgment in favor of Counterclaim Defendants

on Counterclaim Plaintiffs’ negligent misrepresentation claim.

B. Conversion (Count V)

Counterclaim Defendants move for summaggment on CounterclaiRlaintiffs’ amended

der

(0]

counterclaim alleging conversion against them. ECF Dkt. #82-1 at 28-31. They assert that M

Beelman gave up ownership and the right to possession of the $307,500.00 that Coun
Plaintiffs allege was converted unlawfullid. at 28. As support for thassertion, they cite to Mr
Beelman'’s request, after execution of the Purctader, for a modification of the Purchase Org

to give Mr. Beelman the right to approve use efitionies that it had paid pursuant to the Purch

ercla

er

ase

Order. Id. at 30. They also assert that a breactootract does not constitute conversion as if is

separate from a conversion claim and in ordasgert the tort claim of conversion, Counterclaim

Plaintiffs must allege a breach of duty owegarately from obligations created by the Purch;

NSe

Order.1d. at 28-31. Counterclaim Plaintiffs agree #abnversion claim can be maintained against

a contracting party independent of a breach of echtilaim as long as the plaintiff alleges a breg
of a duty owed separately from obligations created by the contract. ECF Dkt. #88 at 19
Battista v. Lebanon Trotting Ass’683 F.2d 111, 117 {6Cir. 1976);DeNune v. Consolidateq
Capital of North Am., In¢c288 F.Supp.2d 844, 852 (N.D. Ohio 2003).

Under Ohio law, “[c]onversion is the wrongfekercise of dominion over property to t

exclusion of the rights of the ea&r, or withholding it from hipossession under a claim inconsistg
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with his rights.” Dana Ltd. v. Aon Consulting, In©84 F.Supp.2d 755, 768 (N.D. Ohio 2013),

guoting State ex rel. Toma v. Corriga82 Ohio St.3d 589, 592, 752 N.E.2d 281 (2001). In ornder

to establish a claim of conversion under Ohio lawarty must show * (Iplaintiff's ownership or

right to possess the property at the time otthreversion; (2) defenddsaiconversion by a wrongful

act or disposition of plaintiff's property; and (3) damageB&ha Ltd, 984 F.Supp2d at 768

guotingKuvedina, LLC v. Cognizant Tech. Solutio®6 F.Supp.2d 749, 761 (S.D.Ohio 2013).

The Court grants summary judgment in fab€Counterclaim Defendants on the conversion

claim. Counterclaim Defendants correctly asg®t once Counterclaim Plaintiffs made the init

al

payment pursuant to the Purchase Order, th@es became CNM'’s upon transfer. As this Copurt

found in ruling on the motion to dismiss th&nended counterclaim earlier in this casge,

Counterclaim Defendants rightfully secured possession of the initial payment of $307,500.00 und

the obligations and duties of the Purchase Oadd a person who rightfully secures possessio
property is not held to have converted it “‘uid fail[s] to restore it upon demand, or by some
or circumstance of his own ctém.”” ECF Dkt. #76 at 13, quotingid. & Deposit Co. v. Farmerg
& Citizens Bank72 Ohio App. 432, 52 N.E.2d 549943). This Court,anstruing the facts in g
light most favorable to Counterclaim Plaintiffs, allowed this counterclaim to procee
Counterclaim Plaintiffs alleged a duty arising otiCounterclaim Defendds’ representations a
to how the monies paid for the barge project wWida¢ handled and these promises were allegg
separate from the terms and agreements of the Purchase Order. ECF Dkt. #76 at 13.

However, at this summary judgment stage, Cexatdiim Plaintiffs have failed to meet the
burden of establishing that Counterclaim Defensldit not rightfully have possession or domini

over the monies paid as part of the Purchase Cademtract that both parties agree is valid. TH
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allege that Counterclaim Defendants failed talfulfeir promise to keep Mr. Beelman’s money f
the barge project sequestered in a separate aaeseshonly for the barge project. ECF Dkt. #
at 20. However, this money is part and paofeghe Purchase Order. Counterclaim Defendg
have not shown that they have any right to the monies paid pursuant to the Purchase
Accordingly, the Court grants summary judgmen favor of Counterclaim Defendants as
Counterclaim Plaintiffs’ amended counterclaim for conversion.

C. Unjust Enrichment (Count V1)

Counterclaim Defendants also move for summary judgment on Counterclaim Plaint

amended counterclaim for unjust enrichment. BRE #82-1 at 31-33. They assert that suc

DI
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claim cannot exist when a valid and enforceabigten contract exists and no evidence of fralid,

bad faith, or illegality existsld. Counterclaim Plaintiffs assdtiat they can pursue this claif
against Mr. Norris, Mr. Rogers and IBS as theyrareparties to the Purchase Order, and they
pursue the claim against CNM because evidence of fraud and bad faith exists. ECF Dkt. #8
Under the quasi-contractual theory of unjust@mment, “a party may recover the reasona
value of services rendered in the absence @xgness contract if denying such recovery wo
unjustly enrich the opposing partyKendall v. Phoenix Home Health Care Servs.,,[2016 WL
5871506, at *2 (N.D. Ohio 2016), citifigiley v. Craigmyle & Son Farms, L.L, Q.77 Ohio App.
3d 439, 449, 894 N.E.2d 1301 (Ohio Appi.Bist. 2008) (quotingooper v. Smithl55 Ohio App.
3d 218, 228, 800 N.E.2d 372 (Ohio Apf. Bist. App. 2003)); accorBixon v. Smith119 Ohio
App. 3d 308, 317 (Ohio AppDist. 1997). In order to establish a claim for unjust enrichm
a plaintiff must show “(1) that a benefit wasnferred by the plaintifbn the defendant; (2) thg

defendant's knowledge of the benefit; angdt{® improper retention of the benefitJohnson v.
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Calhoun Funeral Homes, IndNo. 1:16CV2553, 2017 WL 661692,*& (N.D. Ohio 2017),citing
Hambleton v. R.C. Barry Corpl2 Ohio St.3d 179, 183, 465 N.E.2d 1298 (1984).
Counterclaim Defendants correctly point out tfiahjust enrichment is generally precluds

where a valid, enforceable contact existsveen the parties.” ECF Dkt. #82-1 at B&ndall 2016

WL 5871506, at *2, citingcook v. Home Depot USA, lndo. 2:06-cv-00571, 2007 WL 710220

at *8 (S.D. Ohio Mar. 6, 2007) (“Ohio law does not allow parties to ‘seek damages

guasi-contractual theories of recovery’ such@aian of unjust enrichment when a contract gove

the relationship.”)(quotin@avis & Tatera, Inc. v. Gray-Syracuse, IN¢96 F. Supp. 1078 (S.D.

Ohio 1992)). Ohio law does allow a party to pleaglist enrichment if a dispute exists over t
enforceability of a contractKendall, 2016 WL 5871506, at *2, quotirfgonner Farms, Ltd. V.

Power Gas Mktg. & Transmission, ln&o. 5:04-cv-2188, 2007 WL 2463247, at *14 (N.D. Oh

LiInde

NS

io

Aug. 28, 2007). Here, there is no dispute over the Purchase Order’s validity or enforceability.

However, Counterclaim Plaintiffs assert thaider Ohio law, they can sustain claims

unjust enrichment against Mr. Norris, Mr. Rogers and IBS as they are not parties to the P

Order as that was a contract between CoumtiendPlaintiffs and CNM only. ECF Dkt. #20. Thie

Court agrees with Counterclaim Plaintiffs andiges summary judgment to Mr. Norris, Mr. Roge
and IBS on the amended counterclaim for unjust enrichment.

While Ohio law generally bars recovery under unjust enrichment when an express ¢
covers the same subject, most of the cases making such a holding involve claims betwee
to an express contracBee Resource Title Agency, Inc. v. Morreale Real Estate Servs31g
F.Supp.2d 763, 772 (N.D. Oho 2004).Rasource Titlethe Court found that circumstances m

exist under Ohio law where an unjust enrichnedain can proceed “against a non-contracting pg
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who benefits from the uncompensated workio¢ of the parties to the contractd. at 772. The
Court held in the construction context that whemlacontractor is not paid by a contractor and
owner has failed to pay the contractor for thie, the subcontractor can recover from the ow
under unjust enrichmentd. at 772-773, citindReisenfeld & Co. v. Network Group, In277 F.3d
856, 860861 (6th Cir.2002)(citifigoss—Co Redi Mix Co. v. Steveco,,Ihp. 95CA3, 1996 WL
54174, at *3 (Ohio App."Dist. 1996)Brower Prods. Inc. v. MusillNos. 98CA58, 98CA59, 199¢
WL 317122, at *2 (Ohio App.2nd Dist. 19980ooher Carpet Sales, Inc. v. Ericksdio. 98-CA-

0007, 1998 WL 677159, at *7 (Ohio App. Dist? Dist. 1998);Steel Quest, Inc. v. City Mar
Constr. Servs No. C-960994, 1997 WL 674614, at *2 (Ohio App.Oist. 1997)). In addition,
Ohio courts have allowed claims of unjust enmeimt by a contractor against a non-party lessee
provided services to a lessoResource Title314 F.Supp.2d at 773, citiazmier v. Thom63

Ohio App.2d 29, 31-32, 408 N.E.2d 694 (19A)dy's Glass Shops v. Leelanau Re&@/Ohio

App.2d 355, 363 N.E.2d 601 (1977).

the

her

A

vho

Similarly in the instant case, Counterclaim Plaintiffs and CNM are the only parties {o the

Purchase Order. ECF Dkt. #894r. Norris, Mr. Rogers, and IBS are not parties to the Purci

ase

Order. However, Counterclaim Plaintiffs hgwevided sufficient evidence to establish genujne

issues of material fact thateth made the initial payment for arngiee and products pursuant to t
Purchase Order and Mr. Norris, Mr. Rogers, antB8, although not direct parties to the Purcha
Order, retained some of that initial payment and allegedly failed to fully perform, and used s
those monies. While Counterclaim Defendants adssrthose monies were used to prepare for
design and building of the barges, Counterclaim Plaintiffs assert that the monies were us

vacation in the Bahamas, to pay for Mr. Rogers’ personal expenses, and to buy property at
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without authority. ECF Dkt. #88 at 20. Thewt therefore denies Counterclaim Defendar

motion for summary judgment on the amended cngtdim of unjust enrichment against M.

Norris, Mr. Rogers and IBS.

Counterclaim Plaintiffs alsosaert that an unjust enrichmextdim is proper against CNM
despite the existence of a contract because Gakdvkengaged in fraud and bad faith. ECF Dkt. 4
at 20. Ohio law does allow an unjust enrichmeaineito be maintained when an express conti
exists between the parties and evidenceanfdy bad faith, or illegality is demonstratdRlesource
Title, 314 F.Supp.2d at 772-773. The Court hasaaly explained above that Countercla
Plaintiffs cannot establish fraud or fraudulent inducement to enter into the Purchase Or

asserting a fraud claim here to establish an tgjuschment count despite a contract with CN

=

488

act
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fails as a matter of law. Counterclaim Plaintiffs also submit that CNM acted in bad faith “as

described above” in their brief in opposition te thotion for partial summary judgment. ECF D

#88 at 20. However, Counterclaim Plaintiffdl fleo define or discuss bad faith and fail 1

specifically point to the evidence that theg aelying upon to demonstrate CNM’s bad faith for

unjust enrichment purposes. Accordingly, the €grants summary judgment in favor of CNM and

t.

(0]

dismisses with prejudice Counterclaim Plaintiffs’ amended counterclaim of unjust enrichmen

against CNM.

D. Piercing the Corporate Vel (Count VII)

Finally, Counterclaim Defendants move fonsuary judgment on Counterclaim Plaintiffs
claims of piercing the corporate veils of CNMdaIBS in order to holtr. Norris and Mr. Rogers

personally liable for the damages in this case. ECF Dkt. #82-1 at 34-36.
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Shareholders, officers, and directors are naegally liable for the debts of corporation
Dombroski v. Wellpoint, Inc119 Ohio St.3d 506, 510, 895 N.E.2d 538 (2008). However
corporate form may be disregarded and the slotaters and officers of @orporation may be helq

liable for corporate misdeeds when:

|92}

the

(1) control over the corporation by thosébheld liable was so complete that the

corporation has no separate mind, will, or existence of its own;

(2) control over the corporation by those to be held liable was exercised in suiich a
manner as to commit fraud or an illegal agtinst the person seeking to disregard

the corporate entity; and
(3) injury or unjust loss resulted to the plaintiff from such control or wrong.
Belvedere Condominium Unit Owners’ Assn. v. R.E. Roark Cos.6hOhio St. 3d 274, 289,
1993 Ohio 119, 617 N.E.3d 1075 (19989 also Taylor Steel, Inc. v. Keetdt7 F.3d 598, 603
(6th Cir. 2005).
Piercing the corporate veil is not a cause of action itgdlfed Diversified Construction,
Inc. v. Elite Mechanical, IngNo. 1:16CV334, 2016 WL 7034238, at *3 (S.D. Ohio 2016), cit
Orrand v. Kin Contractors, LLCNo. 2:09¢cv1129, 2011 WIL238301, at *4 (S.DOhio Mar. 30,
2011). Rather, “itis a means of imposing liabibtya defendant; therefore, each basis for pierg

the corporate veil is an independent ground of recovery that must be specifically pléhded.’

ng

ng

As to the first prong of thBelvederdest for piercing the corporate veil, the Court condycts

an alter-ego analysis and considers a non-excllisivef factors in order to determine whethel

a

corporation and its shareholders, officers, or directors are merely alter egos of the indjvidu:

shareholders, officers, or directorallied, 2016 WL 7034238, at *3, citinfjaylor Steel, Inc. v.

Keeton 417 F.3d 598, 605 (6th Cir. 2005) (quotBelvedere617 N.E.2d at 1086. Those factoys

include:

22




(1) grossly inadequate capitalization; (2)fee to observe corporate formalities; ({
insolvency of the debtor corporation a time the debt is incurred; (4) shareholdg
holding themselves out as personally liable for certain corporate obligation
diversion of funds or other property thfe company property for personal use;
absence of corporate records; and (7) élsethat the corporation was a mere faga
for the operations of the dominant shareholder(s).

Counterclaim Defendants contend that CounéémtPlaintiffs cannot establish any of th
threeBelvedereelements in order to impose liability dtr. Norris and Mr. Rogers individually by
piercing the corporate ils of CNM or IBS. ECF Dkt. #82-1 at 34. TheoQrt addresses each clai
in turn.

Counterclaim Defendants first submit that Cawalaim Plaintiffs canot show that CNM
lacked a separate mind, will, or existence obws apart from Mr. Norris. ECF Dkt. #82-1 at 3

They contend that Counterclaim Plaintiffs cantetmonstrate any of the seven factors that Co

consider in evaluating the first part of tBelvederdest. Id.

The Court agrees. In their brief in oppasitito the motion for partial summary judgment,

Counterclaim Plaintiffs fst rely on the holding i@rrandfor the proposition that when a plaintif
pleads sufficient facts to meet tbecond and third elements of BBelvederdest, determining the
control issue in the first element is a “fact-seive question’ which should not be answered ui
the plaintiff has had some opportunity to conduct discovery.” 2011 WL 1238301, at *4, qu
Bledsoe v. Emery Worldwide Airlings8 F.Supp.2d 780, 787 (S.D. Ohio 2011). That hold
is inapplicable in the instant case as discoveryahliaady been conducted in this case and is in
completed. ECF Dkt. #77.

Counterclaim Plaintiffs set fdrt‘facts” that they assert support their piercing the corpo

veil theory against CNM and Mr. Mas. ECF Dkt. #88 at 21-22. Only four of those “facts” invol
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CNM. Id. Two of those four factliacenarios concern CNM allegedly commingling funds betw
its own accounts with the separate barge accamatshe commingling of the barge account fur
with IBS and Mr. Rogersld. at 21. The other two factual segios concern alleged authorizatiof
by Mr. Norris and Mr. Rogers of CNM to pur@ée equipment that was owned by IBS and CI

allowing the separated funds for the bargeguijo be personally used by Mr. Rogdds.at 21-22.

None of these alleged facts meet the first prong dBéheederdest for establishing controf

by Mr. Norris of CNM. Counterclaim Plaintiffsifao point the Court to any facts demonstrati
genuine issues of material fact concerning anyhefseven factors to consider in establish

control. Nor do Counterclaim Plaintiffs point to any other facts establishing that CNM

fundamentally indistinguishable from Mr. Norri$hey allege that Mr. Norris authorized CNM o

buy equipment owned by IBS. ECF Dkt. #88 at Bdwever, they fail to explain how this show
that CNM had no separate mind, will or existencésobwn. They further allege that Mr. Norr
allowed the commingling of fundsetween CNM and an account thats supposed to be separg
from CNM'’s main operating account. Again, Countaircl Plaintiffs fail toexplain how this fact
leads to a legal conclusion that CNM had no separénd, will, or existence of its own. Finally
Counterclaim Plaintiffs assert that CNM and Marris allowed transfers dfhe barge monies intg
the personal account of Mr. Rogersl. However, in the body of its brief in opposition to tf
partial motion for summary judgment, Counterclaim Plaintiffs allege that “Mr. Norris transf
$50,000 of the Beelman Money out of the sepdratge account into a bank account in the ng
of International Barge.” ECF Dkt. #88 at 7. Caarotaim Plaintiffs go on texplain that the money

was then transferred by Mr. Rogers, who was t&#er of IBS, into his personal accoufd. at

7,10. This transfer fails to rise the level of establishing that MMorris had such total control and
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dominion over CNM such that CNM had no separate mind, will, or existence of its own. Mory¢

pover

CNM had an established prior existence well befbesinstant Purchase Order and prior busingess

dealings with both Counterclaim Plaintiffs and Rngers, which also negates a finding that con

over CNM was so complete by Mr. Norris that it Imdseparate mind, will, or existence of its own.

ECF Dkt. #88 at 2. Thus, the Court grants summatgment in favor of Mr. Norris and dismissg
with prejudice Counterclaim Plaintiffs’ theomyf piercing the corporate veil against him
conjunction with CNM as Counterclaim Plaifgihave not met the first element of tBelvedere

test.

rol

S

n

As to piercing the corporate veil and holding Mr. Norris and Mr. Rogers personally liable

for conduct in conjunction with IBS, the Court estthat IBS was a start-up company with whg
CNM was to subcontract under the Purchase Oweupply labor, materials, equipment, a
supervision for the barge project. ECF DK89-1. Mr. Beelman knew that IBS was a start
company and he knew that neither Mr. Norris nor Mr. Rogers haddegegned or built barge
before. ECF Dkt. #82-4 at 88-92. He also kneat tteither Mr. Norris nor Mr. Rogers were goir

to build the barges in this cadd. Counterclaim Plaintiffs specify facts that it submits supports

theory of piercing the corporate veil against Morris and Mr. Rogers in conjunction with IBS,

The Court finds that Counterclaim Plaffgicannot establish the first prong of Belvedere
test relating to piercing the corporate veil and holding Mr. Norris personally liable. They citg
facts showing that Mr. Norris exerted any contnagr IBS. They note that Mr. Norris was not ev
an owner of IBS as his wife had 25% ownersififBS and Mr. Rogers had 75% ownership. E(
Dkt. #88 at 22. They also indicated that I&®l no operating agreement or documentation shoy

who owns the percentages of IBEl. at 22. However, Mr. Norris testified that IBS did have
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operating agreement. ECF Dkt. #82-3 at 47-48. alde testified thakhe received no salary o
distributions from IBS and he was not a memlmmployee, or independent contractor of 1B&.
at 48-52. He also had no access or ability to access IBS’s bank accbunt.

Nevertheless, even presuming that CountercRlaintiffs can meet the first prong of th
Belvederdest and establish that Mr. Norris and Rogers exercised such control over IBS sU
that it had no separate mind, will, or existencésobwn, they fail to establish the second prong
the Belvederdest that Mr. Norris and Mr. Rogers exsed that control a® commit fraud or an
illegal act against Counterclaim Plaintiffs.

In Dombroskj the Ohio Supreme Court limited the second prong oBtlgederetest,
holding that a plaintiff must “demonstrate thad ttefendant shareholder exercised control over

corporation in such a manner as to commit fraundillegal act, or a siitarly unlawful act.” 895

=

e
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N.E.2d at 545. The court recognized that it is urfjursshareholders to hide behind the corporatjon

fiction to shield their own liability for corporatmisdeeds, but declined to expand the second p
of the Belvederetest to include unjust or inequitable conduct committed by shareholdel
numerous Ohio appellate courts and thetSCircuit Court of Appeals had heldd. at 543-544
(citations omitted). ThBombroskiCourt found that this languages too broad, would contradic
the concept of limited shareholder liability, anduid result in frequent veil piercing as eve
lawsuit against close corporations setsif@form of unjust or inequitable actiold. at 545-546.
The court stressed that piercing the corpovaié “is the ‘rare exceptin’ that should only be|
‘applied in the case of fraud or certain other exceptional circumstanitest’544, quotingdDole

Food Co. V. Patricksqrb38 U.S. 468, 475, 123 S.Ct. 1655, 156d.2d 643 (2003). Thus, th

DombroskiCourt limited piercing to cases where shardbard “used their complete control overt
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corporate form to commit specific egregious actisl.”at 544. The court held that a plaintiff mugt

show that the shareholder “exercised control over the corporation in such a manner as to{comi

fraud, an illegal, or similarly unlawful actDombroskj 895 N.E.2d at 545. The court cautioned that

the expansion should be considered in the comteapplying piercing the corporal veil “only if

instances of extreme shareholder miscondudt.” In applying this version of the second prong|of

BelvederetheDombroskiCourt held that Dombroski’s claifailed of piercing the corporate vell

as she was suing for a “straightforward tort” of insurer bad faith, which was “ a basic example ¢

misconduct” that was “not the type of exceptional wrong that piercing is designed to rertedy.

In this case, the Court haseddy found that Counterclaim Plaffs have failed to establish

their counterclaims of fraud, fraudulent induceneegligent misrepresentation, and conversipn.

The acts of Mr. Norris and IBS asgex] by Counterclaim Plaintiffs fail to rise to the level of extreme

shareholder misconduct required by the second proBglokdereas described iDombroskito

pierce the corporate veil. Counterclaim Plainté&sert that Mr. Norris authorized CNM to byy

equipment owned by IBS. ECF Dkt. #88 at 21. They fail to show how this constituted cqnduc

rising to the level of fraud, an illegal act or damunlawful act when IBSvas the subcontractor of

CNM according to the Purchase Order. ECF BBB-1 at 1. They assert that CNM commingled

funds with IBS, but fail to show how this condurses to the level required to meet the second

prong ofBelvederavhen IBS was a named subcontractdZiM in the Purchase Order. ECF DKt.

#88 at 21; ECF Dkt. #89-1 at 1. They further assert that CNM and IBS allowed funds that wer

supposed to be separated for the barge projdu toansferred to Mr. Rogers’ personal accoynt.

ECF Dkt. #88 at 22. However, Counterclaim Pldistindicate elsewhere in their response to the

motion for partial summary judgment that Mr. Nertiansferred funds out of the separate barge
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account of CNM to the IBS account, not direatito Mr. Rogers’ personal account. ECF Dkt. #

at 7. They further assert that IBS allowed Morris’ wife to be a 25% owner of IBS even though

she had no involvement the company so Mr. Norris could avoid being the owner of IBS
personal and tax reasons. ECF Dkt. #88 at @Bunterclaim Plaintiffs fail to show how thi

conduct rises to the level of fraud, illega&ls or similar unlawful conduct required Dgmbroski

The Court finds the same with regard tou@terclaim Plaintiffs’ assertions against M

Rogers. They allege that he sold equipmemtanhby IBS and retained the proceeds for himself
he obtained and spent some of the initial paynof $307,500.00 that Countim Plaintiffs made
to CNM. ECF Dkt. #88 at 21-22owever, Counterclaim Plaintiffail to show how this conduc
rises to the fraudulent, illegal or similarly unlawful conduct requireDdpbroskias Mr. Rogers

was an owner of IBS and IBS w#he subcontractor of CNM undée Purchase Order. ECF DK

B8

for
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#89-1. Merely pointing to these facts withoutrendoes not meet the restrictive second prong of

Belvedere Finally, Counterclaim Plaintiffs asseratiBS had no operating agreement, maintaif
no records, filed no tax return in 2014 and dat issue tax documents to Mr. Rogers for 20
despite the fact that he was paid $50,000.00 f@munterclaim Plaintiffs. ECF Dkt. #88 at 2}
However, IBS was a start-up company in 2014, which Mr. Beelman knew, and IBS was I
subcontractor in the Purchase Order and Mr. Rogas an owner in the company. ECF Dkt. #89

Again, without more to establish the I€éeéconduct required under the second pronged¥edere

as outlined bypombroskj the Court finds that Counterclaimaititiffs cannot meet the Belvedere

test for piercing the corporate veil of IBS irder to hold Mr. Norris and/or Mr. Rogers personally

liable.
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. SUMMARY AND CONCLUSIONS

For the above reasons, the Court GRANT®ZMRT AND DENIES IN PART Counterclaim

Defendants and CNM’s motions for partial summary judgment. ECF Dkt. #s 82, 83.

The Court GRANTS summary judgmentin faedCounterclaim Defendants and CNM and

dismisses with prejudice Counterclaim Plaintiffs’erded counterclaims for: fraud and fraudulg

PNt

inducement (Count Ill); negligent misrepresentation (Count IV); conversion (Count V) unjust

enrichment against CNM only (Count VI) and Camotaim Plaintiffs’ theories of piercing th
corporate veils of CNM and IB8 order to hold Mr. Norris and Mr. Rogers personally liable (Co
VII).

The Court DENIES Counterclaim Defendarmnd CNM’s motions for partial summar
judgment on Counterclaim Plaintiffs’ amended ceuciaims for unjust enrichment against M

Norris, Mr. Rogers and IBS (Count VI). ECF Dkt. #s 82, 83.

DATE: March 30, 2017 /s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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