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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATES OF AMERICA, ex rel. ) CASE NO.5:15¢v-0611

KEVIN MANIERI, )
)
)

Maintiff-Relator, ) JUDGE SARA LIOI

)

VS. ) MEMORANDUM OPINION
) AND ORDER

AVANIR PHARMACEUTICALS, INC., )
)
)

Defendant )

Before the Court is the motiaof plaintiff Kevin Manieri (“Manieri’ or “plaintiff”) for
leave to file a second amended complaint. (Doc. No. 46 [‘Mot.”].) Defendant Avanir
Pharmaceuticals, Inc. (“Avanir” or “defendant”) filed its opposition (Doc. No."@gp’'n"]) and
Manieri filed a reply (Doc. No. 49 [‘Reply’].) For thheasonsnd in the manner set forth herein,
plaintiff's motion isgranted.

l. BACKGROUND!?

On March 27, 2015Manieri filed a complaint, individually and on behalf of the United
States of America, alleging that defendant Avanir had violated the FalgesCAct, 31 U.S.C. §
3729,et seq(“FCA”), and the AntiKickback Statute, 42 U.S.C. § 1320a(b) (“AKS”). (Doc.
No. 1, Complaint[*Compl.”] T 1.) Manieri alleged that Avanir pagpeaking fees tphysicians
around the country in exchange for their promise to presamloeg thaf\vanir sells as a treatment

for a rare neurological conditioie alleged that this condulgd to the submission of false or

o\ page numbemeferencs hereinare to the page identification numbgenerated by the Coust electronic
docketing system.
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fraudulent claims for prescriptions to Medicare patients written in 2013 and @919 2 136-
53.)

Manieri alscalleged that he had been employed by Avanir from August to November 2014.
(Id. § 10.)He claimed his empyment was terminated in retaliation for his objections to the illegal
kickback scheme in conversations with Avanir's Vice President of Sales, Miclaedden
(“McFadden”). (d. 11 154-61.)

Manieri’'s claimsagainst Avanirmrelating to the submission oélse claims brought on
behalf of the United States of America (which had intervare&eptember 26, 2018¢eDoc.
No. 25) after first seekingine (9) extensions aime to interveng were resolvedn October 24,
2019by way of a settlemeraind joint stipulation of partial dismissabdeDoc. No. 28.)

On December 17, 2019, Manieri filed his first amended complaint (Doc. No. 35, First
Amended Complaint [“FAC”]¥ wherein heagainalleged that Avanir terminated his employment
in retaliationfor his objection to certain physiciangdrticipation in the speaker program as a
means to unlawfully induce prescriptions of [the dru@id. § 6.)Despite that allegation in the
introductionto the FAC, when Mnieri describedn detail the circumstaes surroundinghe
termination othis employmenthe allegad (exactly as he had in his initial complaitttat, during
a meeting in Boston on November 17, 2014, another regional business manager (“RBM”)
complained to Manieri that sonoé the RBM’s direct eports were not performing well. Manieri
suggested that the RBM consider terminating the underperforming empldged] (4#48

Compl. 11 13%32.) Another sales representative overheard Masieomment and disagreed,;

2 Manieri did not seek leave to file the first amended complaint. Fed. RPCI& (a)(1)(A) provides that a party may
amend its pleading once as a matter of course within 21 days after seriitigoitigh there is nothing in this record
to suggest when Avanir was served, it has never challenged the FA&lia¢iss nor argued that Manieri should have
sought leave to amend.
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that representative subsequently passed on a complaint to Manieri’'s superiof, Sées
McFadden.EAC 1 149; Compl. § 132A few days later, on November 21, 2014, during a phone
call, McFadden reprimanded Manieri for his comment to the RBM and criticizeddmagement
skills—somethingMcFadderhad never done beford=AC 1 150; Compl.  13BManieri further
alleged that Mc&dden told him he had “enough here to terminate you, but I'll give you an
opportunity to resign.” EAC { 151; Compl. T 134.) “Mr. McFadden did not cite any reasons for
the termination other than the suggestion [p]laintiff Manieri made to his dirpott rat the
November 17 meeting.1d.) Manieri then alleged:As the result of this conversatioAvanir
terminated [p]laintiff Manieri’'s employment on November 21, 201#AC T 152 (emphasis
added).Notably, for purposes of the instant request to amesatand timethe phrase in italics
was not included in the initial complaint, but was added to the &€ on December 17, 2019
(SeeCompl. 1 135.)

Manierithenalleged, in count onegthatMcFadden’s criticism of his management practices
during the November 21, 2014 conversation waretext for retaliation fofhis] opposition to
Avanir’s illegal kickback schenjig” and that Avanir terminatedhis] employment in retaliation
for his opposition to Avanir's kickback scheme, in violation of 31 U.S.C. ®@3 (FAC 11
165-66.)The corresponding allegatiswerein count four of the initial complaintSeeCompl.

19 158-59.)

Avanir filed a motion to dismiss the FAC, arguing that Marfegted to sufficiently allege
a claim for retaliation, having provided only “isolated and innocuous statements [that]ctome
anywhere close to showing that [p]laintiff engaged in conduct protected by thé (B@4&. No.

45, Motion to Dismiss ["MTD"],at 224(citing FAC 11 93, 99) Avanir also argued that Manieri

failed to allege that Avanir knew that he had engaged in protected conduct amel;, filmat
3
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plaintiffs own complaint concedes the existence of a legitimate basis faerhighation. Id. at
225.)

On the day his response to thetion to dismissvasdue,Manieri filed the instant motion
for leave to file a second amended complaint to set forth faockas it turns outdifferentand
sometimes inconsisterfiactual déail around his alleged protected condantl terminationHe
also sought (and was granted) an unopposed stay of the briefing on Avanir's motianiss dis
pending resolution of the motion for leave to file a second amended com@aieDac. No. 47
Non-Document Order (3/19/2020).)
1. DISCUSSION

A. Legal Standard

Fed. R. Civ. P. 15(&) provides that “[t]he court should freely gileave[to amendiwhen
justice so requires.”Guided by that overarching principle, the district court may weigh the
following factors when considering a motion to amend: undue delay or bad faith in filing the
motion, repeated failures to cure previodsigntified deficiencies, futility of the proposed
amendment, and lack of notice or undue prejudice to the opposing paright Cap. Partners
Corp. v. Henkel AG & Co., KGaA30 F.3d 775, 786 (6th Cir. 201@)tation omitted).

B. Rule 15 Analysis

Manieri does not explain whyjustice. . . require$ that he be permitted to amend his
complaint a second time the manner that he suggesie simply quotes the rule aadserts that
“the thrust of [the Rule] is to reinforce the principle that cases ‘should be tridtemmterits
rather than the technicalities of pleadiriggMot. at 2401 4, quotingMoore v. City of Paducgh
790 F.2d 557, 559 (6th Cir. 198pManieri claims he seeks leave to amend a second time “to

include additional facts to support his claim of FCA retaliatiolal” { 8.)
4
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Avanir opposes Manieri’'s motion, arguirtgat “[p]laintiffs new story regarding his

terminationdirectly contradictsthe allegations in the initial complaint and the FAOpp'n at

261 (underliningn original).) In particular, Avanir argues that Manidras consistently alleged
that his termination resulted from his conversation with McFadden on November 21, 2014,
wherein McFaddereported a complaint that had been lodged againsbhianregional manager
(Id. at 262, citing Compl. 1 133; FAC { 14@nd*“criticized [plaintiff’'s] management skillg”

(Id., quoting Compl. 1 133; FAC 1 1p@lespite never having done so bejotelling Manieri that
McFadden “[had] enough here to terminate [Manieri], but ... [would] give [him] the oppgrtunit
to resign.” (d., quoting Compl. § 134; FAC { 151.) Thus, Avanir asserts, plaintiff “conceded ...
that he was provided a legitimate basis for his termin@ti¢id. at 263), and he should not now
(in order to buttress his retaliation claitvg permitted taleleteall references to that complaint
against him and/or to the conversation he had with McFadden wherein eevathat legitimate,
non+etaliatory reason for his terminatiqid.)

In reply, Manieri arguethat he seeks leave to amend “to reflect the facts most accurate to
his claim.” (Reply at 271.) He claims his proposed amendments “narrow the fautséoniost
relevant and correct previous inaccuraciesl”’ gt 274.)Manierifurther asserts that, by proposing
to add factgelating to an October 10, 2014 telephone call with McFadden, he is “simply trying to
address potentially resolvable concerns raised in Avanir's motion to dismiss|[,]” ficydar, by
“includ[ing] additional facts to support his protected activity that were not imitigl icomplaint.”

(Id. at 275.) In addition, he proposésletionof the allegations relating to McFadden’s criticism
of his management skills because those allegations are “incorrectly ... tmkexnination” of

his employment.Id.) It is notable that Manieri offers measonwhy his initial complaint and/or
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his firss amended complaint contained factual inaccuraom#tted necessary supporting facts, or
incorrectly linked facts to causes of action
1. Undue Delay and Bad Faith

Avanir devotes considerable attention in its opposition brig¢ifi¢ofact that five (5) year
have passed since the inception of this lawsuit. Manieri properly points outithpassage of
time was largely due to the “unique procedural history of this case.” (Reply atr2particular,
the Court notes that the United States of America danigke (9) continuances as it ascertained
whether or not to intervene, which it eventually did on September 26, 2019 (42 years after the
case was filey followed by its dismissal a month laten October 24, 2019.

Theconsiderable delagannot be attritied to eitheremainingpartyand, in particular, not
to Manieri Thereforethis factor weighs in favor of granting the motidoore 790 F.2dat 560
(“[Dlelay alone, regardless of its length is not enough to bar [an amended pleading] if the other
party is not prejudiced)’(internal quotation and citation omitted)

Avanir argues that it would be prejudiced if Manieri were permitted “to file a new
complaint, wich attempts to paint a materially different picture regarding his termination than the
pleadings on which this case has proceeded for the past five years.” (Opp’n &t @@i6ts out
that Manieri “provided his allegations to the United States Depattofdastice in 2015, . . . [and]
has stood by these allegations for five years, including by affirming theicitsewhen he filed
an amended complaint[.]ld. at 26768.) Avanir asserts that the Court should “consider such
admissions in assessing atgar good faith and the existence of prejudicéd’ at 268.)

At first blush, there is some persuasiveness to Avanir’s argument thatrMdnueld be
held to the allegations he originally presented to the United States, allsghtiamguablyformed

the basis of the stipulated partial dismisBait a closer look reveals thidte particular allegations
6
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at issue in the instant motion relataely to Manieri’s claim of retaliatior(i.e., that he was
terminateecause diis whistleblower activities). Tieallegations ee not specifically supportive
of the nowdismissed~CA claim of the United Stateg¢Doc. No. 27, Joint Stipulation of Partial
Dismissal, at 138%)

Nonetheless,ase law supports a different reason why Maneren if permitted to amend
a second timeshouldbe held to the allegations regarditg reason fohis termination that he
included in both his initial complaint and his first amended complairRennsylvania R. Co. v.
City of Girard 210 F.2d437 (6th Cir. 1954), the court took judicial notice of admissions in the
City’s answer and replto the Railroad’s original crogsetition, even thougtihe crosspetition
had been withdrawn and superseded by an ameodegpetition that eliminated theelevant
allegations that had been admittédl. at 440 (“pleadings withdrawn or superseded by amended
pleadings are admissions against the pleader in the action in which theyledf{&)fiShell v.
Parrish, 448 F.2d 528, 530 (6th Cir. 1971) (noting talégations in the original complaint, even
though amended, are admissible as “admission[s] against intgrss®alsdavis v. Echo Valley
Condo. Ass'n349 F. Supp 3d 645, 653 (E.D. Mich. 2018) (an admission against interest in an

original pleading is[a]n evidentiary admission [that] does not preclude contrary proof to dispute

3 Avanir’s reliance orBoo Line R. Co. v. St. Louis Sw. Ry.,@a5 F.3d 48 (7th Cir. 1997) is misplaced, even if it
wereprecedential in this circuit. I8oo Line R. Cothe district court dismissed the case as{rared. On appeal,
Soo argued that the statute of limitations relied upon by the district wasrinapplicabldecause Soo was “not
seeking ‘to recover charges for transportation or service’ that it hagipdotid. at 482. But Soo’s complaint stated
otherwise, and the court of appeals affirmed the dismissal on “thesgt#éld rule that a party is bound by what it
states in its pleadingsld. at 483.Soo Line R. Cds procedurally distinguishable from the instant case.

4 In Shell the court also noted that, although the courPémnsylvania R. Cdiad taken judicial notice of the
admissions in a superseded pleading, the “better rule” is to requirartijemMno seeks to use the admission to offer
it in evidence. 448 F.2d at 530.

7
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a fact”). Further,Manieri’sunabashed attempt to delete arguably damaging allegations in the FAC
that were pointed out by Avanir in its motion to dismiss as deficient could bed/esnead faith.

Given the unique procedural history of the case, the Court cannot conclude thai Manier
unduly delayed to Avanir’'s prejudic&éhat said the Court cannagnorethat the current attempt
to amendmacls ofbad faith on Manieri’s parSuch a maneuvevould normally counsel strongly
againstgrantingthe motion, but because Manieri’'s previous allegation will be treated as an
admission, the Court finds that any injustice caused by the inconsistent pigatiatis will be
ameliorated Thesefactors areneutral and, if anything, tip in favor of denying the motion.

2. Repeated Failureto Cure

Avanir argues that Maniehas relied upon the same allegations he now seeks to change
for the entire duration of this case and that it was only after Avanir's motion tdsdipwinted
out the insufficiency of the allegations that Manieri sought to amend them.

Manieri filed his first amended complaint prior to Avanir’s filing of any responsive
pleading. While it is true that Manieri is seeking to file a second amended camplasponse
to Avanir's motion to dismiss, that is actually a scenario anticipated by R@@g(1p whch
provides that “[a] prty may amend its pleading once as a matter of course withi(B) . . .21
days after service of a responsive pleading or 21 days after service of a motioRuledE2(b),
(e), or (f), whichever is earli@Manieri did notact within 21 days after Avanir’'s motion to dismiss
was filed. Therefore, to file a second amended complbhatneedeckither Avanir's written
consent (which was not forthcoming)this Court’s leave. Fed. R. Civ. P. 15(a)(2).

The Court cannot concludbat Manieri repeatedly failedo cure previouslyidentified

deficiencies. In facthe instant motiorould be viewed as affort, perhapsnadein bad faithas
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discussed previouslyo cure deficiencies pointed out themotion to dismissThis factor weighs
neitherin favor nor againggranting the motion.
3. Futility of Amendment

Avanir further claims thatin its view, the “new and revised allegations [in the second
amended complat] do not cure the fatal deficiencies Avanir identified in its Motion to Dismiss.”
(Opp’n at 266, n.1.) As a result, Avanir reserves its right to file another motion tsslismi

If Avanir's assertion in this regard is true, it would weigh in favor of denthe motion
to amend; but Avanir did not develop this argument anthedCourt will leavethis issuefor
another day should Avanir choose to file a motion to dismiss regardingetiomd amended
complaint.SeeSE.C. v. 8mers No. 3:1%cv-165,2013 WL 4045295, at *4 (W.D. Ky. Aug. 8,
2013) (the question is a substantive one“@etter suited for a dispositive motign

4, Lack of Notice or Undue Prejudice

With respect to the issue of notice and/or undue prejudice, because of the combination of
the long delay by the United Stateand the filing of defendant’'s motion to dismigee first
amended complainthe Court has yet to conduct a case management conference and/anyo set
case management deadlines. Therefore, although Avanir cannot be faultedtiogréssecond
amendedcomplaint,there will be no prejudice to Avanir by permittifig especially because the
Court will not prohibitAvanir’s filing of another motion to dismis$his factor weighs in favor of
granting the motion to amend.
1. CONCLUSION

Because of the liberal pleading standarticulatedby Fed. R. Civ. P. 15(a), despite the
unfortunate age of this case, and even though the proposed second amended complaint contains

allegations that seem inconsistent with those in the dimstnded complaint, the Court grants
9
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plaintiff Manieri’'s motion for leave to file a second amended complaint. (Doc. N@. 46.
Consequently, Avanir's motion to dismiss (Doc. No. 45) is rendered moot and steathieel by
the clerk.

The Court also concludes, undBennsylvania R. Cpsuprg and its progenythat
allegations in the original complaint and in the first amended complaint thanaoeed from the
second amended complaint constitute admissions against interest that magebldse€ompetent
evidence at the appropriate time.

Within three (3)business daysf the date of this order, Manieri shall separately file the
proposed second amended complaint that was attached to his motion.

Thereafter Avanir shall havdourteen (14) calendar days to fderesponsive pleading. If
Avanir chooses to fila motian to dismissManieri shall then have fourteen (14) calendar days to
file any opposition and Avanir shall have seven (7) calendar days to file a re@yridply will

be permitted. No extensions of this schedule will be granted, and none shall be sought.

IT ISSO ORDERED.

Dated:July 28, 2020 Sl ol
HONORABLE SARA LIOI
UNITED STATESDISTRICT JUDGE
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