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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHRISTOPHER SUNKIN, ) CASE NO. 5:15-CV-892
d/b/a Summit Automotive Equipment

)
)
Plaintiff, ) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
V. )
)

HUNTER ENGINEERING COMPANY, )
) MEMORANDUM OPINION & ORDER
Defendant. )

In April 2011, pro se Plaintiff Christoph&unkin (“Sunkin”), actag on behalf of his
long-time customer AT&T, purchased a vehialghment system manufactured by Defendant
Hunter Engineering Company (“Hunter”). tinis diversity acttn governed by Ohio law,
Sunkin alleges that Hunter misappriated his trade secrets anditusly interfered with his
business relationship with AT&T when its salegresentative sent hagder, which contained
information needed to complédtee transaction, to Hunter’s signated distributor. Verified
Complaint, Doc. 1-1. Months later, the distrior, which sought payemt from Sunkin after it
paid Hunter, contacted AT&T to request helpténcollection effort. That contact resulted in
AT&T terminating its relationshigvith Sunkin. It also resulted iwo lawsuits, this one and an

earlier state court case be@n the distributor and Sunkin.

! This case was removed by Hunter from the Summit County, Ohio, Court of Common Pleas. Doc. 1.
Subsequently, the parties consented to the jurisdiction of the undersigned. Doc. 19.

2 See Ott Equipment Service, Inc. v. Sun@vi-2012-03-1271, Summit County Court of Common Pleas, Ohio;
Doc. 53-9, p. 6. Sunkin was represented by counseatrcfse, which settled. Sunkin’s deposition taken in that
case has been filed in this case (“Sunkin 2012 Depo.”). Sunkin was deposed again in this case2Q$6inkin
Depo.”).
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Hunter has filed a Motion for Summamnydhment (“Motion”) pursuant to Fed. R. Civ.
Pro. 56. Doc. 53. The Motion has been fully briefefls is more fully explained below,
Sunkin’s claims against Hunter fail for a numbéreasons, including th#ftere is no genuine
issue of material fact and Humtis entitled to judgment as a matter of law on the issue of

misappropriation. Accordingly, Hunter's MotionGRANTED.

I. Facts

A. Parties and relevant individuals

Plaintiff Sunkin does business under the n&@ummit Automotive Equipment. He sells
and services automobile servigggment, such as vehicle lifgeipment. Verified Complaint,
Doc. 1-1, 1 1; Sunkin 2012 Deposition (“Sunkin 2012 Depo.”), Doc. 49-1, b.F28m 2001 to
2011, Sunkin provided services to AT&T, whicbinsisted of him inspecting and repairing
equipment at its fleet vehicle service garagesin as needed basis. Sunkin 2012 Depo., Doc.
49-1, pp. 23-28; Lindblom Depo., Doc. 52-1, pp.34235.

Defendant Hunter manufactures automotind gehicle repair equipment such as wheel
alignment systems, brake lathes, and veliftee Hudon Declaratiof*Hudon Dec.”), Doc. 53-
2, 13. Atthe relevant tim®ichard Hudon (“Hudon”) was a salepresentative for Hunter in
Indianapolis. Id. Ott Equipent Service, Inc. (“Ott”) waklunter’s distributor in the
Indianapolis region pursuant to a Hunter Auibed Distributor Agreement. Id., 15; Deposition

of Jack Ott, President of ttOtt Depo.”), Doc. 50-1, p. 23; Do&0-2 (distributor agreement).

3 Hunter's brief in support of the Motio(“Hunter Br.”) is Doc. 53-1. Sunkis opposition brief (“Sunkin Opp.”) is
Doc. 56 and Hunter’s reply brief (“Hunter Reply”) is Doc. 57.

* Page numbers used herein refer to the ECF page numbers of documents filed with the Court.

® Sunkin had no guarantee from AT&T of future work. Sunkin 2016 Depo., Doc. 51-1, pp. 170-171; Deposition of
Ron Lindblom (“Lindblom Depo.”), Doc. 52-1, p. 50.



With the exception of national accounts, Huriees not sell its equipment directly to
customers. Ott Depo, Doc. 50-1, p. 23. Instead, the company’s sales are made as follows: a
Hunter sales representative, such as Hudwets with customers and promotes Hunter
products. Id.; Hudon Dec., Doc. 53-2, 3. If atomer wishes to purchase Hunter equipment,
the sales representative contdbesthird-party regional distributoin this case Ott, to obtain a
price quote for the customer. Ott Depo., Def@-1, p. 23; Hudon Dec., Doc. 53-2, 7. When the
customer decides to order equipmehe sales representative setiasorder to the distributor.

Ott Depo., Doc. 50-1, pp. 23, 29. The distribiobmits the order to, and purchases the
equipment from, Hunter and pays Hunter fothe distributor then bills the customer and the
customer pays the distributor. Hudon Dec., Bx%:2, 7. Under Hunter’s system, its sales
representatives were not permitted to place daratirectly with Hurgr; only the distributor
could place the order. Adtepo., Doc. 50-1, pp. 23-34Hunter insists on delivering and
installing its equipment itself. Sunkin 20D&po., Doc. 51-1, pp. 272, 312 (delivery by Hunter

was “a precondition of the purchase”); Ott Depo., Doc. 50-1, p. 23.

B. Equipment Order for AT &T’s Indianapolis garage

In early 2011, in connectionith its opening of a new Wécle service garage in
Indianapolis> AT&T contacted Sunkin tassist in relocating equipent from other garages and
purchasing new equipment. Sunkin 2016 Depog.Ba-1, p. 45. This was an expansion of
Sunkin’s relationship with AT&T; prior to March 2011, Sunkin had worked for AT&T on a
smaller scale. Id., pp. 63-64. The Indianapptgect was the first time AT&T asked Sunkin to

supply a large equipment item. Id., pp. 63-65thka past, Sunkin had facilitated AT&T’s

® The new Indianapolis garage was to be owned and egdgta third party entity, Kelley Amerit, under contract
with AT&T. Lindblom Depo., Doc. 52-1, pp. 44-47.



purchases of smaller equipment through partsiligors and AT&T had paid the distributors
directly. Id., pp. 64-65.

Sunkin found Hudon’s name on Hunter’'s websihd contacted him to discuss ordering
Hunter equipment for the AT&T job. Id., pp3-55; Hudon Dec., Doc. 53-2, {8. Thereatfter,
Sunkin and Hudon met with AT&T employees Steve Lewman and Dave Smith at the new
Indianapolis garage in April 201t see the facility and to stuss what equipment would be
appropriate for on-site irmtation. Sunkin 2016 Depo., Doc. 51-1, p. 192; Hudon Dec., Doc. 53-
2, 79.

Sunkin alleges that, prior to the meeting WKR&T, he and Hudon orally agreed to keep
information about the transaction and the AT&Tagge in Indianapolisonfidential. “It was
explicitly conveyed to Hunter [via Hudon] that &T was a very important client ... and that all
information conveyed would be solely for the purposes of delivery of equipment to AT&T
facilities and that no disclosures of any sort, nor any competitive overtures” would occur. Doc.
53-7, p. 11 (Sunkin responses to Hunter’s interrogatoges)alsdsunkin 2012 Depo., Doc. 49-

1, p. 84; Sunkin 2016 Depo., Doc. 51-1, p. 248. Tlged confidentialityagreement was not
committed to writing. Sunkin 2016 Depo., Doc. 51-1, pp. 73—74. Hudon does “not recall any
conversations or communications with Mr. Sumkihere he told me that the location of the
AT&T service center located on Bluff Road dndianapolis was confidential.” Hudon Dec.,
Doc. 53-2, 116.

After the Indianapolis meeting, Sunkin anddén agreed to a list of equipment. Sunkin
2016 Depo., Doc. 51-1, pp. 192-195. Hudon statechh&bld Sunkin at the meeting “that the
equipment would come through Ott Equipment,abthorized Hunter digbutor for the area.”

Doc. 53-2, 110. The price quote Hudon g8uekin bore the legentlQuoted through: An



authorized distributor.” Do&1-11. Sunkin admits that Hudon told him that Hudon would
“need to run this throughdistributor.” Sunkin 2012 Depo., Doc. 49-1, pp. 41-43. However,
Sunkin denies that Hudon identified Ott as thstributor. Sunkin 2012 Depo., Doc. 49-1, p. 43-
44. Sunkin regarded Ott as aetit competitor. Doc. 1-§5. He testified that he would have
walked away from the deal if Hudon had tbidh that Ott was the distributor. Sunkin 2016
Depo., Doc. 51-1, p. 309.

At the time of the transaction, Sunkin had been in business for many years and was
generally familiar with the use of distributdsg manufacturers. Sunkin 2012 Depo., Doc. 49-1,
pp. 44-45. He specifically knew that Hunter udedributors because, at one time, he had met
with Hunter representates to discuss becoming a Huntestdbutor, an opportunity he chose
not to pursue. Sunkin 2016 Depo., Doc. 51-1, p. 147, 153-154. Sunkin was a distributor for
another manufacturer, Mohawk. 1d., p. 50. Mekavould sometimes sell directly to a
customer and he would get a check if the gale in his territory. Id., p. 158. He knew that
different manufacturers operate difatly and that distributionreangements also change from
time to time. Id., p. 308. He did not know how Herg distributor arrangements worked. Id., p.
150 (“I had no idea how they sold.”); id., p. 155 (“I knthat they used distributors, but | didn’t
know any of the details on how any of it wedk”). He did not ask Hudon what Hudon meant
when he said he would need to run the trammathrough a distributorHe testified that, since
Hudon, not he, was the one who would be dealiith Hunter’s distributor, “His [Hudon’s]
backend of how he placed this order was of no consequence to me.” Sunkin 2012 Depo., Doc.
49-1, pp. 43-44.

Hudon sent Sunkin a price quote in the fahan Equipment Proposal/Sales Agreement

dated April 8, 2011, for $59,148.75. Doc. 51-11 (Equipment Proposal/Sales Agreement



(“Proposal”) dated 4/8/11); Sunkin 2016 Depaoc. 51-1, pp. 192-195. The Proposal indicated
that the prices were quotedaligh “An authorized distributorDoc 51-11. Ott's name does not
appear on the Proposal. Dat-11; Doc. 53-1, p. 8; Doél1-1, pp. 192-195. Sunkin obtained
approval for the order from Steve Lewman at AT&Bunkin then sent a Purchase Order to

Hudon for a vehicle alignmesystem in the amount of $59,148.75. Doc. 51-14 (Purchase Order
dated 4/20/11); Sunkin 2016 Depo., Doc. 51-1,182, 202, 209. The Purchase Order stated the
name of the purchaser (AT&T) and address to which the equipment was to be shipped and gave
a phone number for that address. Doc. 51Hddon “referred,” i.e, sent, Sunkin’s Purchase

Order to Ott, and Ott placed Sunkin’s Order disewith Hunter. Doc. 53-2, 11. Thereatfter,
Hunter delivered the equipment to AT&T’s Indepolis garage and installed it there. Hudon

Dec., Doc. 53-2, 911, Ott Depo., Doc 50-1, p. 99.

C. Sunkin’s Failure to Pay and Ott’s Collection Efforts

Shortly after the vehicle alignment systaras delivered, AT&T paid Sunkin in full on
his invoice in the amount of $73,527.19. D&t-13 (invoice dated 42/11); Doc. 51-17
(check). On or about May 18, 2011, Ott paichkéw for the equipment and invoiced Sunkin for
$59,148.75. Ott Affidavit, Doc. 50-9, p. 2, 112;®60-10. Sunkin denies he saw the invoice
before September 2011. Sunkin 2016 Depo., Doc. 51-1, pp. 229-230, 243, 257-258. In
September, Ott telephoned and emailed Suttkiequest payment. Ott Depo., Doc. 50-1, pp.
77-81; Doc. 50-11. Sunkin Btdid not pay. Sunkin 2012 Depo., Doc. 49-1, pp. 88-89; Sunkin
2016 Depo., Doc. 50-1, pp. 80-81. Sunkin saidtieadid not know who Ott was and that he
needed to investigate the matter.n&n 2016 Depo., Doc. 51-1, pp. 243, 257-258; Ott Depo.,

Doc. 50-1, p. 78.



Ott sought Hunter’s assistanicecollecting from Sunkin but thter declined to assist.
Ott Depo., Doc. 50-1, pp. 85-88. Jack Ott thedephoned AT&T and asked AT&T employee
Melissa Nagle whether AT&T had paid Sunkin foe equipment installed at the Indianapolis
garag€e. Ott Depo., Doc. 50-1, p. 48. Nagle told himattAT&T had paid Sunkin. Id. Ott told
Nagle that Sunkin had not paid him, andgietold him to call Ron Lindblom (an AT&T
manager) and gave him Lindblom’s phone number, pp. 48, 52-53. Ott called Lindblom and
asked Lindblom to help him obtain payment fr8omkin. Ott told Lindblom how much he had
billed Sunkin and followed up with an email to Lindblom. Id., pp. 48-49. Lindblom called
Sunkin and asked why he had not paid Ott. Sunkin 2016 Depo., Doc. 51-1, p. 75. Sunkin
testified that Lindblom also commented on Suarsprice markup on the equipment he had sold
to AT&T (Sunkin 2016 Depo., Doc. 51-1, pp. 75-76ndblom denies that he mentioned
Sunkin’s profit. Lindblom Depo., Doc 52-1, pp. 71, 79h@tly after that conversation,
Lindblom informed Sunkin that AT&T was temating its relationship with him. Lindblom
Depo., Doc. 52-1, pp. 71-72. Sunkin believes AT&Mmiaated him because it learned of his
profit on the transaction. Sunkin 2016 Depo.cDmil-1, pp. 254-255. Lindblom denied that and
testified he terminated Sunkin because Sunkladdo pay Ott and AT&T does not wish to do
business with people who don’t pay thellsh Lindblom Depo., Doc. 52-1, pp. 76-77.

Ott, still having received no payment fré@uankin, sued Sunkin in Ohio state court for
the unpaid debt; Sunkin counterclaimed for tars interference with a business relationship.
SeeOtt Equipment Service, Inc. v. SunkV-2012-03-1271, Summit @aty Court of Common

Pleas, Ohio; Doc. 53-9, p. 6. The parties settled. Doc. 53-1, p. 14.

" Ott testified that he called the AT&T switchboard “asking for somebody related todfgstpand was given
Nagle’s name. Ott Depo., Doc. 50-1, p. 52.



[I. Standard of Review

“The court shall grant summary judgmenthié movant shows that there is no genuine

dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a). The movant “bears the initedponsibility of infornmg the district court of

the basis for its motion, and identifying thosetjpmrs of the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any, which it believes
demonstrates the absence of a gemissue of material fact.Celotex Corp. v. Catretd77 U.S.
317, 323 (1986) (internal quotations omitted).

Once the moving party has met its burden, the non-moving party “must present
affirmative evidence in order to defeat aperly supported motion feummary judgment.”
Anderson v. Liberty Lobby, In&177 U.S. 242, 257 (1986). “[A] party opposing a properly
supported motion for summary judgment may net tpon mere allegation or denials of his
pleading, but must set forth specifacts showing that there asgenuine issue for trial.Id. at
256;Matsushita Elec. IndustriaCo. v. Zenith Radio Corp475 U.S. 574, 586 (1986) (“When
the moving party has carried kisrden under Rule 56(c), its opponent must do more than simply
show that there is some metaplogsidoubt as to the material fat}s.“[T]he mere existence of
somealleged factual dispute betwethe parties will not defeain otherwise properly supported
motion for summary judgment; theguwirement is that there be genuineissue ofmaterial
fact.” Anderson477 U.S. at 247-248 (emphasis in origindOnly disputes over facts that
might affect the outcome of the suit under glogerning law will properly preclude the entry of

summary judgment.’ld. at 248.

lll. Analysis

A. Misappropriation of trade secrets claim



The Ohio Uniform Trade Secrets Act (“OUSTA”), Ohio Revised Code § 133&t6&0,

authorizes an action for misappropioa of trade secretsn order to previg a plaintiff must

show “(1) the existencef a trade secret; (2) the acquisitimina trade secret as a result of a

confidential relationshipand (3) the unauthorizedeusf a trade secret.Thermodyn Corp. v.

3M Ca, 593 F.Supp.2d 972, 985 (N.D.Ohio 2008). Amtiffibears the burden of proving the

elements of the claim, including thaformation is a trade secrdd. (citing State ex rel. Besser

v. Ohio State Uniy 732 N.E.2d 373 (2000)).

Under the OUSTA, a “trade secret” is:

[llnformation, including . . . any business infgation or plans, financial information, or
listing of names, addresses, or telephonebars) that satisfies both of the following:

(1) It derives independent economic value, actual or potential, from not being
generally known to, and nbking readily ascertainkbby proper means by, other
persons who can obtain economic eaftom its disclosure or use.

(2) It is the subject of efforts thate reasonable under the circumstances to
maintain its secrecy.

R.C 8§ 1333.61(D). To evaluate whether a tradessesists, Ohio courts consider the following

six factors:

1.

2.

the extent to which the informati is known outside the business;

the extent to which it is known thdse inside the business, i.e., by the
employees;

the precautions taken by the holdethd# trade secret to guard the secrecy
of the information;

the savings effected and the valuette holder in having the information
as against competitors;

the amount of effort or money expied in obtaining and developing the
information; and

the amount of time and expense it wbtdke for others to acquire and
duplicate the information.



State ex rel. The Plain Dealv. Ohio Dep’t of Ins 687 N.E.2d 661, 672 (Ohio 1997);
Thermodyn Corp 593 F.Supp.2d at 986Vhether information is a tradsecret is “a highly fact-
specific inquiry.” Id. (citing DeBoer Structures Inc. v. Shaffer Tent & Awning, 283
F.Supp.2d 934, 948 (S.D.Ohio 2002)).

1. Trade secrets claimed by Sunkin

In his Verified Complaint, Sunkin does not daefiprecisely what he claims to be a trade
secret. He alleges,

9. In a physical meeting at the AT&T/Kellmerit facility in Indianapolis, the

Plaintiff and Mr. Hudon made mutual agreemehtt; a), that theelationship, business

arrangement and all information and detaitgareing such between the Plaintiff and his

customer, AT&T, would remain confidentiaétween Sunkin andutter; b), that any
and all contact regarding this and any otn@nsaction would be made exclusively and
without exception by the PIdiff; c), that information hout this business relationship,
information regarding the identities okthkey individuals at AT&T and Kelly Amerit
and all other information being shared floe purposes of this singular Transaction,

constituted confidential information that wihe sole property of the Plaintiff, and d),

that none of this information would be skdwith any other indidual or entity, nor

would there be any attempt on Hunter’s belt@Bolicit business ugg this information.
Doc. 1-1, 9.

In his deposition, Sunkin stated that his traderets involved “tw@ieces” of proprietary
information, but he proceeded to describe thf€ke first is the contact information for AT&T
managers. The second is just the existenoeyafelationship with AT&T. And the third would
be the amount of [sic] which the tramsion was placed for.” Doc. 51-1, pp. 265-366.

In his Opposition Brief, Sunkin appears to defimetrade secrets #se “new maintenance

facility being constructin the Indianapolis market,” “MLindblom’s or any other decision

& Similarly, in his answer to Hunter’s interrogatoriesni8n described his confidential and trade secret information

as “confidential business location information and physical access to this samlitse fMr. Hudon was also

introduced to individuals responsible for the management of this facility and possessing purchase decision making
responsibility.” Doc. 53-7, pp. 4-5.

10



making manager’s contact information and aregesponsibility,” and ta purchase price that
Sunkin was billed by Ott for the equipment ($59,148%5)oc. 56, pp. 4-6.

Thus, the identity of Sunkin’s claimed trade secrets can be boiled down to four separate
pieces of information: (1) AT&T manager namesl @ontact information; (2) the purchase price
of the equipment that Sunkin was quoted an@difor by Ott; (3) the existence of AT&T as a

customer; and (4) the location tbie Indianapolis garage.

a. There is no genuine issue that AT&T’s manager names and contact
information are not trade secrets

Sunkin uses vague descriptions such &y ‘ikdividuals at AT&T” (Doc. 1-1, 19), but
does not identify these individuals ks Verified Complaint. Iinis Opposition brief, he refers
to “Mr. Lindblom and the other managers atatision-makers within AT&T.” Doc. 56, p. 4.
Sunkin’s failure to identify any name(s) othiean Lindblom is fatalo any claim pertaining
other individuals® the party claiming a trade sectbears the burdeaf identifying and
demonstrating that the informationgsotected under th statute[.]” Cary Corp. v. Linder2002
WL 31667316, at *5 (Oh. Ct. App. Nov. 27, 2002) (citiagd Siegel Co., L.P.A. v. Arter &
Hadden 707 N.E.2d 853 (Ohio 1999)). To the exteatcontends Lindblom’s name is a trade
secret, there is no evidence in the recordhhuater’s sales represitive ever disclosed
Lindblom’s name to Ott. Rather, Ott talkedLindblom after being referred to Lindblom by

another AT&T employee whom he reachadter contactindhAT&T’s switchboard. Accordingly,

® Sunkin does not provide any citations to the recotdsimpposition brief. The Court notes that, in addition to
numerous documents attached as exhibits in this case, there are 756 pages of deposition testimonlygbat have
filed on the docket. Itis not the Court’s duty to scoerrécord in search of evidenmesupport Sunkin’s claims.
See, e.gDoc. 22, p. 4 (Case Management Conference Oféiifacts presented to the Court in any brief or
memorandum setting forth a party’s position with respeatrfwtion must be supported by pinpoint citations to the
case record.”).

19 Sunkin and Hudon met with two AT&T managers in Indiaisgn April 2011. Sunkin does not allege that their
names are trade secrets or that Hudon gave their namés notQs there any eviden€t had or used their names.

11



Sunkin has not met his burden of identifying K&IB&T manager names and contact information
that he argues are protected under OUTSA. Hustentitled to judgment as a matter of law on

this claim.

b. There is no genuine issue that the pricing information is not a trade
secret

Sunkin believes Lindblom’s unhappiness over riofit led to the termination of his
relationship with AT&T. Sunkin 2016 Depdpoc. 51-1, pp. 254-255. AT&T needed two
pieces of information to calculate Sunkin’s profiiis price to AT&T andDtt’s price to him.
Sunkin himself gave AT&T the first piece wh he billed AT&T $73,527.19. Ott gave AT&T
the second when Jack Ott told Lindbl¢imne amount Ott had billed Sunkin, $59,148.75. Doc.
52-5(0tt email to Lindblom).

Although pricing informatiorcan be a trade secrédhiermodyn593 F.Supp.2d at 986,
the price that Ott billed Sunkin wanot Sunkin’s proprietary inforation any more than Hunter’s
price to Ott would begas Sunkin admitted:

Q. [] Hunter’s pricing to itglistributors is not a trade secret
of yours is it?

*kk

A. —is atrade secret of mine? No, of course not.
Sunkin 2016 Depo., Doc. 51-1, p. 289.
Because Ott’s price to Sunkin is not Sunkitrade secret, his claim with respect to
pricing information fails-*
c. There is a genuine issue as whether Sunkin’s relationship with

AT&T and the location of the Indianapolis garage constitute trade
secrets

1 In addition, as is discuss@elow, there is no evidence that Ott \wating as Hunter’s agent when Ott contacted
Lindblom.

12



In his Opposition Brief, Sunkin argues that the existence of AT&T as his customer and
the location of the Indianapolis garage are tisstgets. Doc. 56, pp. 4-5. Hunter contends that
this information is not a tradsecret because it is readily dahie to the general public and
“openly available on the market.” Doc. 53-1, p.*17.

Applying the six-factor approach set forthTihe Plain Dealer, supreahe Court finds
that there exist genuine issues of mateaat fegarding whether the fact that AT&T was
Sunkin’s customer and the Idima of the Indianapolis gage were trade secrets.

First factor (the extent to which thédanmation is known outsidéhe business): Sunkin
stated in his deposition that this informatiomdg well known outside his business. He asserted
that contact information for AT&T and the Irgiapolis garage are unpublished and the physical
facilities at the garage are unmarked aned#o keep them anonymous. Sunkin 2016 Depo.,
Doc. 51-1, pp. 267-269. AT&T'’s Lindblom testified thilaé location of théndianapolis garage
“was not something that we kept from the libut we didn’t advertise it.” Lindblom Depo.,
Doc. 52-1, p. 46. He also stated that the gadadj@ot have an AT&T gin out front, explaining,

that was not an AT&T facility. See, thathat was unique. That was the first, | believe,

of many that were coming down the rdagtause we were ... transitioning from a

company operation to a complete outsourcestatmon. | believe that was one of—I think

there was a couple other garages in the AT&dtprint that we wee setting up like this.
Id., p. 47. That the Indianapolis garage locati@s considered “unique” and the first of many
while AT&T transitioned to another methodaperation further indicates that the garage
location was not well known outside the business. When askatdsett of information an

AT&T contractor like Sunkin would have beerpected to keegonfidential, Lindblom

answered,

2 Hunter also states that Sunkin’s Responses to itséRexfor Admission admit that the fact that AT&T was his
customer is not a trade secret. Humler Doc. 53-1, p. 11 n.14. The Codisregards this statement because, while
Hunter has provided a copy of its Requests for Admission (Ex. G to its Brief5BeB), it has not provided

Sunkin’s Responses.

13



| mean, just about everything. . . . they weoe at liberty to share numbers, information
of any kind, with anyone other than AT&T.

Id., p. 51. Lindblom also stated that Sunkin sbdat have shared the information that AT&T
was purchasing equipment from him “with anggn(ld., p. 57) although he conceded that it
would be expected, reasonabielainderstandable that a c@ator such as Sunkin, while
purchasing equipment, would give out #ugress of the AT&T garage (Id., p. 68)And,
although Hunter asserts that theations of AT&T garages “are not kept from the general
public” and are “readily available to the gerigrablic” (Doc. 53-1, p. 17), Lindblom merely
stated that the locations weareailable “to anyone who had a ndecknow” such as vendors.
Lindblom Depo. Doc. 52-1, pp. 46-47. Lindblontstimony does not support a conclusion that
the garage locations are readily available togégrgeral public. Taking thacts in the light most
favorable to Sunkin, the firgtlain Dealerfactor weighs in his favor.

Second factor (the extent to which the mfiation is known to those inside the holder’s
business): This factor also weiginsSunkin’s favor. He has no @hoyees and he stated that the
only person he told about his work wiT&T was his wife. Doc. 51-1, pp. 37, 276.

Third factor (the precautions taken by the hokdeguard the secrecy of the information):
There are disputed issues of femgarding the third factor. Sumkasserts that he had an oral

confidentiality agreement with Hudon. Hudon does not recall any such agreement. Hudon Dec.,

13 When asked if the location of AT&T garages is confidential, Lindblom gave a confusing answer:
| agree with that—well, let me just clarify thdtmean, this is the information where you go into
confidentiality. | do not want a Chris Sunkin, a vendortake all of our locations and share that with
everyone. But as a need to know a garage location, anyone, that—that is not confidential to the general
public or anything else.

Lindblom Depo., Doc. 52-1, p. 83.

14



Doc. 53-2, p. 3 116. Assuming there was a confidentiality agreéfr@ankin arguably failed
to take adequate precautions because he atiraitsludon told him he would have to run the
transaction through a distributiout he did not inquirabout who the distributor was or what
information would be given to the distributdiHis [Hudon’s] backend of how he placed this
order was of no consequence to m8tinkin 2012 Depo., Doc. 49-1, pp. 43-44. However,
taking the facts in the light moftvorable to Sunkin, there isidence that, if believed, supports
his assertion that he told Hudon that the nafrtas client (AT&T)and the location of the
Indianapolis garage were confidehtad should not be disclosed.

Fourth factor (the value of keeping the imf@tion secret so thabmpetitors will not
solicit business): Thifactor weighs in Sunkig’favor. Sunkin testifiethat roughly a third of
his total income over the previous decade came from his relationship with AT&T, calling it his
“biggest, best, easiest to deathw most profitable” customerDoc. 51-1, p. 259. He stated that
he had keys to their facilities and they tagshim. Doc. 51-1, p. 260. Lindblom agreed; he
testified in his deposition, “I'dlealt with Chris Sunkin for a nurabof years, and had no issues
whatsoever. He was almost a model vendewaks there when we needed him, and performed
any service that we requested, reasonabtegli Doc. 52-1, p. 69. AT&T utilized Sunkin
“quite a bit” in a variety of wgs in numerous states. Doc. 52-1, p. 53. And AT&T selected him
to purchase the equipment for the Indianapgdisage based on the remmendation of an AT&T
manager who had worked with Sunkin bef@emeetings, Lindblom stated, AT&T personnel
would exchange information about good venderthe geographical area. Doc. 52-1, pp. 32-33.
Evidence suggests that Sunkin developed gioakhip with AT&T and that AT&T personnel

continued to use him on existing projeatsl@hose him for the expansion involving the

14 A confidentiality agreement would not by itself establish that the information was a trade Sheretodyn593
F.Supp.2d at 987.
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Indianapolis garage. Thus, thalue of the customer namedagarage location to Sunkin was
great.

Fifth factor (the amount of effort anoney expended in obtang and developing the
information): This factor weighs in favor 8unkin because, although he expended little effort at
first in obtaining AT&T as a client—he tesétl that AT&T reached out to him unsolicited,
based on his affiliation with a manufacturer tA3& T was looking to do business with (Doc.
49-1, pp. 23-24)—he expended more effort develgpis relationship with AT&T. He spent
the decade before the transaction at isslivating sources within the company through
regular, and sometimes daily, contacts. Doc. 49-1, pp. 26-27.

Sixth factor (the amount of time and expeitseould take for others to acquire and
duplicate the information): This factor also wasgn favor of Sunkin. Lindblom testified that
AT&T sought out Sunkin because of his essi®d reputation (Doc. 52-1, p. 86, 59) and Sunkin
testified that it took him years to develop tetationship with AT&T (Doc. 51-1, p. 60; Doc. 49-
1, p. 46).

ThePlain Dealerfactors thus weigh in favor ofugkin; there is genuine issue of
material fact, therefore, wheththe customer name “AT&T” anithe location of the Indianapolis
garage were Sunkin’s trade secret informati8ee DeBoer Structures In@33 F.Supp.2d at
948 (“Whether information qualifies as a trade sei ordinarily ‘a qustion of fact to be

determined by the trier of fact upon theater weight of the evidence[,]”” quotiiged Siegel

Co. L.P.A, 707 N.E.2d 853 (syllabus)).

2. There is no genuine issue th&tunter did not misappropriate Sunkin’s
allegedtrade secrets
Sunkin falils to establish & Hunter misappropriated hesistomer’s name (AT&T) and

the location of the Indianapolis garage. Assule Sunkin cannot estaliisll three elements of
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his trade secret claim ahtlinter is entitled to judgnme as a matter of lawSeeThermodyn
Corp., 593 F.Supp.2d at 987 (a plaintiff must ebtibthree elements to prevail on a trade
secrets claim).

OUTSA defines misappropriation as:

(1) Acquisition of a trade secret of anathg a person who knows or has reason to know
that the trade secret wasquired by improper means;

(2) Disclosure or use of aale secret of another without the express or implied consent
of the other person by a perseho did any of the following:

(a) Used improper means to acquire knowledge of the trade secret;

(b) At the time of disclosure or udemew or had reason to know that the
knowledge of the trade secret that fi@eson acquired was derived from or
through a person who had utilized impropgeans to acquire it, was acquired
under circumstances giving rise to a dutynaintain its secrecy or limit its use, or
was derived from or through a persgho owed a duty tthe person seeking
relief to maintain its secrecy or limit its use;

(c) Before a material change of their pios, knew or had reas to know that it
was a trade secret and that knowledfg had been acquired by accident or
mistake.
R.C. 8 1333.61(B).
Sunkin argues that Hunter misappriated his trade secrets when:
Hudon improperly conveys this [trade secmetprmation to, and then improperly assigns
a purchase order made out tartter engineering to a thigghrty, Ott Equipment, without
[Sunkin’s] knowledge or approval.
Sunkin Opp. Br., Doc. 56, p. 11.
Although Sunkin does not describe how Hudoorieey[ed]” the information to Ott, the

evidence of record shows thatudtbn “referred,” i.e., sent, Sunk&é\Purchase Order to Ott. The

Purchase Order contains shipping informationsisting of the address and a phone number for

5 Hunter does not challenge Sunkin’s assertion thatéisisonsible for the acts of &ales representative, Hudon,
performed in connection with the placing of Sunkin’s order.
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the Indianapolis garage and th@me of the purchaser, AT&TSeeDoc. 51-14 (Purchase
Order).

Misappropriation cannot occur when the parkolding the trade seairgives express or
implied consent to disclose the infornoati R.C. § 1333.61(B). Here, Sunkin gave implied
consent to disclose the Indianapolis garagation to Hudon. Sunkin admits he knew Hudon
would have to run the transaction througtisdributor. Sunkin 2012 Depo., Doc. 49-1, p. 41.
He also knew that Hunter always deliveesd installed its own equipment and that Hudon
would therefore have to providieformation regarding the location to which the equipment was
to be delivered in order to complete the transaction. Sunkin 2016 Depo., Doc. 51-1, p. 272. He
did not inquire about the détaof what Hudon would convey to the distributor: “[H]is
[Hudon’s] back end of how he placed this ard@as of no consequence to me.” Sunkin 2012
Depo., Doc. 49-1, pp. 43-44.

Hudon and Ott followed Hunter’s nornyadactice and rules when Hudon referred
Sunkin’s order to Ott and when Ott placed the owdéh Hunter. Ott could not place the order
with Hunter without having thaddress information to instruathere the equipment would be
delivered. Accordingly, assuming, as Sunkingdkein his Verified Complaint, that he and
Hudon had an oral agreement that “the retesiop, business arrangenafi information and
details regarding such between the Plaintiffl &is customer, AT&T, would remain confidential
between Sunkin and Hunter,” (Doc. 1-1, 19)ni8ao gave implied consent for AT&T’s name and
the location of the Indianapolis garage to bedu® facilitate the bursess transaction. As
Sunkin himself concedes,

Mr. Hudon was well-aware ... that he was bgingvided with information solely for the

purposes of delivering the equipment as m¥de As such, Mr. Hudon and his employer,
Defendant Hunter, held a duty the plaintiff under the Uniirm Trade Secrets Act to not
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use this information in any fashion otheaththat authorized, nor to provide this
information to parties outsids this business arrangement.

Sunkin Opp. Br., Doc. 56, p. 9 (emphasis supplied).

There is no evidence that Hunter used Suislkalleged trade secret information for any
purpose other than to complete the businessarion. Hudon conveyed AT&T’s name and the
location of the Indianapis garage solely for the purposesfafilitating the ordering and proper
delivery of the equipment, as authorized byl8n. Ott was not “outside of this business
arrangement” because a distributor was reduinebe involved and Sunkin knew that. Hudon
did not improperly assign a purchase order tcoDitnproperly use Sunkin’s alleged trade secret
information. Hudon acted with Sunkin’s imglieonsent and did not misappropriate Sunkin’s
alleged trade secret information.

Because Hunter did not misappropriate Surskaifeged trade secret information, Hunter

is entitled to judgment as a matter of law on Sunkin’s OUTSA claim.

B. Tortious interference with business relationships

Sunkin argues that Hunter infered with his business réianship with AT&T when Ott
contacted Lindblom seeking its astsince in collecting from Sunkimd that, as a result of that
contact, AT&T cancelled its bueess relationship with Sunkin. Sunkin Opp. Br., Doc. 56, p. 11.

“The tort of interference ith a business relationship oecswhen a person, without a
privilege to do so, induces otherwise purposely causa third person ndbd enter into or
continue a business relatiship with another.’Harris v. Bornhorst513 F.3d 503, 522-523 (6th
Cir. 2008) (quotingMcConnell v. Hunt Sports Enter§25 N.E.2d 1193, 1216 (Ohio Ct. App.
1999)). The elements of tortious interferemcth a business relatiohg are: (1) a business
relationship; (2) the wrongdoerksowledge thereof; (3) an imteonal interfeence causing a
breach or termination of the relationshgmd (4) damages resulting therefroia.
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Sunkin complains of Ott’s actions but prdgs no evidence that Hunter induced or

purposely caused AT&T to end its business retethip with Sunkin. He has not presented any
evidence establishing that Huntec@nduct, as distinguished fradtt’s, intentiondly interfered

with his relationship with AT&T.See id Instead, the evidence pts to only one conclusion—
Hudon disclosed AT&T’s name and the locatiorited Indianapolis garage to Ott for the purpose
of completing the sales transact. Hudon did not disclose tl@formation with the intention

that Ott would communicate with AT&T to ingja about Sunkin’s bill ad interfere with his
business relationship. Moreov@rtt communicated with AT&T oits own behalf to collect the
monies Sunkin owed Ott. Ott did not contAdi&T on behalf of Hunter, which had already
been paid by Ott. Although Sunkin refers td &t “Hunter’s agent” itis Verified Complaint
(Doc. 1-1, 1 19), he has providaed evidence that Ott was actingtdgnter’s agent at the time

Ott contacted AT&T. Indeed, the evidence is todbetrary: Hunter had diced to assist Ott in

its collection efforts again8unkin. Ott Depo., Doc. 50-1, pp.85-86. There is no evidence to
support Sunkin’s tortious interference claim, atheérefore, Hunter ientitled to judgment on

that claim.

IV. Conclusion
For the reasons stated above, Hunter igled to judgment as a matter of law on both
claims alleged by Sunkin in his Verified Comphaire., misappropriation of trade secrets and
interference with business relaighips. Accordingly, the CouBRANTS Hunter’s Motion for
Summary Judgne (Doc. 53).
IT IS SO ORDERED.

September 27, 2016 @—” 5

Kathleen B. Burke
United States Magistrate Judge
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