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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

POLLY ANN KINTER, CASE NO. 5:15CVv1752
Plaintiff,
MAGISTRATE JUDGE
V. GEORGE J. LIMBERT
CAROLYN W. COLVIN?,
ACTING COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION
SECURITY ADMINISTRATION, )) AND ORDER
Defendant. )

Plaintiff Polly Ann Kinter (“Plantiff”) requests judicial revievof the final decision of the
Commissioner of Social Security Administaati (“Defendant”) denying her applications for
disability insurance benefits (“DIB”) and supplerntarsecurity income (“SSI1”). ECF Dkt. #1. In
her brief on the merits, filed on December 8, 2015nEf&aclaims that the administrative law judge
(“ALJ") erred by failing to: (1) comply with the Court’'s May 3, 2013 Memorandum Opinion and
Order remanding the case to Defendant for furpieceedings; (2) properly evaluate Plaintiff's
credibility; and (3) satisfy the burden placed onAld at step five of the sequential evaluation.
ECF Dkt. #14 at 11-19. On March 7, 2016, Defertdded a response i@f. ECF Dkt. #19.
Plaintiff filed a reply brief on March 21, 2016. ECF Dkt. #20.

For the following reasons, the Court AFFIRMS the decision of the ALJ and dismisses the

instant case in its entirety with prejudice.

'On February 14, 2013, Carolyn W. Colvin became the acting Commissioner of Social Security,
replacing Michael J. Astrue.
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FACTUAL AND PROCEDURAL HISTORY
A. Initial ALJ Decision
On January 11, 2008, Plaintiff filed applicatidns DIB and SSI. EE Dkt. #11 (“Tr.”) at

217 In both applications, Plaintiff allegedperiod of disability beginning January 7, 2008.
Plaintiff's claims were denied initially and upon reconsideratitth. On September 25, 2008,
Plaintiff requested a hearing before anJAlbnd a video hearing was held on May 26, 20&0.
Following the hearing, the ALJ denied Plaintiff's applications for DIB and SSI on September 20,
2010. Id. at 18.

On February 29, 2012, Plaintiff filed suit, reqtieg judicial review of Defendant’s final
decision denying her applications for DIB and S&hter v. Comm’r of Soc. SedNo. 5:12CV490
(“Kinter I”), ECF Dkt. #13 After the case was fully briefed, the undersigned issued a Report and
Recommendation on April 18, 2013 recommending that:

Fifther anlysis of whether PG Bany nonexemona) IMpAIMEnts and whemer

direct application of the Grids is proper.

Kinter I, ECF Dkt. #18 at 18-19. After being nad that no objections would be filed by
Defendant, the Court accepted the undersignestsin and reversed and remanded this matter

to Defendant for further proceedingsinter I, ECF Dkt. #20, #21.
B. Subsequent ALJ Decision

Following the May 3, 2015 remand of this mattethe ALJ, a second hearing was held on
January 16, 2014. Tr. at 526. On Februzsy 2014, the ALJ issued a decision, again denying
Plaintiff's applications for DIB and SSI for the period of September 5, 2008, the amended onset

2All citations to the Transcript refer to the pagembers assigned when the Transcript was filed in
the CM/ECF system rather than the page numbergrassivhen the Transcript was compiled. This allows
the Court and the parties to easily reference the Tighssrthe page numbers of the .PDF file containing
the Transcript correspond to the page numbers assigreetthdnTranscript was filed in the CM/ECF system.

3Citations to the docket of the instant case will be referred to herein simply by the ECF Dkt. #
assigned to the filing followed by the page number, with the exception being citations to the Transcript,
which, as defined above, will be daitas “Tr.” followed by the page numbdll citations to the docket of
Plaintiff's previous caseinter v. Comm’r of Soc. SedNo. 5:12CV490, will be prefaced bKihter I
followed by the ECF Dkt. # assigned to the filing and the page number.
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date, to September 20, 2010, theéedaf the second decisionid. at 526. In the section of her
decision regarding jurisdiction and proceduraktny, the ALJ acknowledgedtat “[t]he District
Court remanded the case for reevaluation antiéuinalysis of whether [Plaintiff] has any non-
exertional impairments and whether the direct application of the Grids is prighefie ALJ also
recognized that Plaintiff filed a subsequgmplécation and it was determined on April 12, 2011 that
Plaintiff was disabled beginnir8eptember 21, 2010, the day afterittial decision from the ALJ
was issued regarding Plaintiff’'s applications BiB and SSI currently at issue. Tr. at 526, 640.
In her findings of fact and colusions of law, the ALJ first dermined that Plaintiff met the
insured status requirements of the Social Security Act through December 31, 2011. Tr. at 529
Continuing, the ALJ found that Plaintiff had nemgaged in substantial gainful activity since
January 7, 20081d. The ALJ stated that Plaintiff sufferé@m the following severe impairments:
coronary artery disease, status post myoahidfarction, status post surgeries; hypertension;
peripheral vascular disease; and obstructive sleep agdealn addition to the above severe
impairments, the ALJ found that Plaintiff suffdri’om dyslipidema, but that it was a non-severe
impairment because it did notimpose more thannmal limitations on Plaintiff's ability to perform
basic work-related activities for a pediof twelve consecutive monthsl. Following her analysis
of Plaintiff's impairments, the ALJ determingbdat Plaintiff did not have an impairment or
combination of impairments that met or metlicaequaled the severitpf one of the listed
impairments in 20 C.F.R. Pat04, Subpart P, Appendix 1d. The ALJ stated that she afforded
great weight to the opinion of medical expédck Lebeau, M.D., indicating that Plaintiff's
impairments did not meet or medically equal any listed impairmkht. Continuing, the ALJ
indicated that she considered the opinion ofstia¢ée agency medical consultants who evaluated
Plaintiff's impairments at the initial and reconsideration levels of administrative process before

coming to the same conclusion as Dr. Lebdduat 530.

‘It is unclear why the ALJ cited January 7, 2008hasalleged onset date since the ALJ had already
recognized that Plaintiff amended h#eged onset date to September 5, 208@€Tr. at 526.
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After considering the record, the ALJ found that Plaintiff had the residual functional
capacity (“RFC”) to perform sedentary wakdefined in 20 C.F.R. 88 404.1567(a) and 416.967(a),
except that Plaintiff was limited to: standing ardialking two hours per day, one hour at a time;
occasionally pushing and pulling; never climbing laddepes, or scaffof occasionally climbing
ramps and stairs; occasionally kneeling, crouchangrawling; avoiding concentrated exposure
to fumes, odors, dusts, gases, and poorly ventilated areas; avoiding all exposure to workplac
hazards such as unprotected heights or hazardacisinery; and moderate exposure to extremes
of temperaturei.e., temperatures other than those found in an office environment. Tr. at 530.
Continuing, the ALJ discussed Plaintiff’'s hearing testimony, during which Plaintiff indicated that
she had difficulty sitting, standing, walking, cling stairs, lifting, kneeling, squatting, reaching,
bending, and completing taskisl. at 31. The ALJ also noted the Pl4iff testified that she could
not lift more than ten pounds or walk more thdnogk or two, and that she woke frequently during
the night when her extremities became numb duerémsss in her chest or an inability to breathe.
Id. Further, the ALJ indicated that Plaintiff ala&d that she occasionally forgot to take her
medication, did not need reminders to take caheppersonal needs or grooming, and testified that
she could sit for fifteen to twenty minutes, wédk ten to fifteen minutes, stand for up to thirty
minutes, and lift and carry ten to twenty pounts.

The ALJ stated that Plaintiff's children andeighbor wrote letters expressing their concern
and claiming that Plaintiff “cannot do much sirfeer heart attack.” Tr. at 531. These opinions
were afforded little weight by the ALJ because iifis children and neighbor were not acceptable
medical sources and their close personal relatipeshith Plaintiff create@ possibility of bias.

Id.

Continuing, the ALJ found that Plaintiff's meally determinable impairments could
reasonably be expected to cause the allegedteymsphowever, Plaintiff's statements concerning
the intensity, persistence, and limiting effectsh&f symptoms were not entirely credible. Tr. at
531. The ALJ then described the treatment Pfanetteived for her coronary artery disease during
the period for which she was seeking disability benefdsat 531-32. Next, the ALJ discussed

Plaintiff's obstructive sleep apnea and hypersommuting that Plaintifflid not use her continuous
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positive airway pressure (“CPAP”) mask becaitisides not fit, and because she could not afford
to use the mask since she had no insurandeat 532. The ALJ then stated that Plaintiff's
hypertension was controlled with medicatidd.

Next, the ALJ discussed the opinion of Lynorello, M.D., a reviewing state agency
medical consultant. Dr. Torello opined that Ridi could: lift, carry,push, and pull twenty-five
pounds frequently and fifty-pounds occasionally; sit, stand, and/or walk for about six hours in an
eight-hour workday; never climb ladders, ropesaaffolds; occasionally climb ramps and stairs;
and frequently balance, stoop, kneel, crouch, aadlcr Tr. at 532. Té ALJ also stated that
Plaintiff must avoid concentrated exposure to temperature extremes and hurdidRggarding
the weight afforded to Dr. Torello’s opiniongt\LJ indicated that the opinion was given some
weight, however, based on the evidence adduced at the hearing level, Plaintiff was more limitec
than Dr. Torello opinedid.

The ALJ also addressed the opinion of Rtiffis treating physician, Mahmud Kara, M.D.,
who opined that Plaintiff couldift or carry five pounds occasnally; stand and/or walk one hour
in an eight-hour workday; never climb, balarstepp, or crawl; and occasionally crouch and kneel.

Tr. at 532. Continuing, the ALJ indicated that Rara gave no limitation as to Plaintiff’s ability

to sit, and opined that her reachingatiling, pushing, and pulling were affectdd. The ALJ also
stated that Dr. Kara indicatedat Plaintiff must avoid heigbt moving machinery, temperature
extremes, dust fumes, humidity, and vibratiolts. Regarding the weight afforded to Dr. Kara’s
opinion, the ALJ indicated that she afforded the opinion partial weight to the extent that it was
consistent with the medical evidence of recdd.

Continuing, the ALJ discussed the opinion of Debeau, who opined that Plaintiff could:
sit for seven hours in a day without breaks; stand and/or walk for four hours a day, one hour at ¢
time; lift, carry, push, or pull ten pounds freqtigmnd twenty pounds occasionally, based on her
stress tests; never climb ladders, ropes, or scaffolds; occasionally climb ramps and stairs; an
occasionally kneel, crawl, and crouch. Tr. at 3327 he ALJ indicated that Plaintiff should avoid
all exposure to unprotected heights, moving machinery, fumes, gases, odors, and pulmonan

irritants. Id.



After this summary of the exertional and noregibonal limitations prescribed to Plaintiff
by her physicians, the ALJ found that her RFC assessment was supported by the totality of the
medical evidence, objective findings, and the opinions of individuals who had the opportunity to
assess Plaintiff. Tr. at 533. Further, the Alatesd that while she did not doubt that Plaintiff
experienced significant limitations, Plaintiff's symptoms were not so severe as to prohibit the
performance of basic work activitiekl. The ALJ opined that Plaintiff's activities of daily living
belied her allegations of complete disability beca&isatiff was able to: bathe, dress, groom, and
care for her personal hygiene without assistance; prepare simple meals and feed herself; perfori
household chores such as cleaning dishes arishgusse public transportation and drive; go out
unaccompanied and shop in stores; count chandeise a checkbook and money orders; and pay
bills and handle a savings accoultt. Continuing, the ALJ stated thBtaintiff watched television
and played cards or dice for fun, socialized on the telephone, and Haledtouble getting along
with family, friends, neighbors, authority figures,athers. The ALJ noted that Plaintiff indicated
that she could pay attention for any lengthiofe and that she could follow spoken or written
instructions without difficulty.ld. Additionally, the ALJ opined @ Plaintiff was noncompliant
with medical treatment and advise as she oaetl to smoke tobacco and marijuana, and had only
used her CPAP mask three or four times despite it being prescribed for three nishnths.

The ALJ found that Plaintiff waunable to perform any past relevant work, was classified
as a younger individual, had at least a highmost education, and was able to communicate in
English. Tr. at 533-34. Continuing, the ALJ determminhat the transferdity of jobs skills was
not material to the determination of disabilitgcause the Medical-Vocational Rules supported a
finding that Plaintiff was not disablettl. at 534. After considering Plaintiff's age, education, work
experience, and RFC, the ALJ found that jelssted in significant numbers in the national

economy that Plaintiff could perfornid. Based on the above, the ALJ found that Plaintiff had not



been under a disability, as defined in the Social Security Act, from January 7, 2008 through
September 20, 2010.
1. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the required sequential steps for evaluating entitlement to
social security benefits. These steps are:

1. An individual who is workinﬁ; andngaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is not working anid suffering from a severe impairment
which meets the duration requiremesee 20 C.R. § 404.1509 and
416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));

4. If an individual is capdé of performing the kind of work he or she has done
in the past, a finding of “not disabled” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual’s impairment is so severe as to preclude the performance of
the kind of work he or she has donehe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).
Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The claimant has the burden to go forward
with the evidence in the firfdur steps and the Commissiones fiae burden in the fifth stepMoon
v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

. STANDARD OF REVIEW

Under the Social Security Act, the ALJ ks the evidence, resolves any conflicts, and
makes a determination of disability. This Court’s review of such a determination is limited in scope
by 8205 of the Act, which states that the “findilngthe Commissioner of Social Security as to any
fact, if supported by substantial evidence, shafidreclusive.” 42 U.S.C. 8405(g). Therefore, this

Court’s scope of review is limited to deternmgiwhether substantial evidence supports the findings

°Again, it is unclear why the ALJ cited Januar2@08 as the alleged onset date since the ALJ had
already recognized that Plaintiff amended dléxged onset date to September 5, 208&eTr. at 526.
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of the Commissioner and whether the Commissiapelied the correct legal standarddbott v.
Sullivan 905 F.2d 918, 922 {6Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evidema reasonable mind might accept as adequate to
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.

389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971) (citation apittBubstantial evidence is defined
as “more than a scintilla of evidembut less than a preponderan&agers v. Comm’r of Soc. Sec.,
486 F.3d 234 (6tiCir. 2007). Accordingly, when substantial evidence supports the ALJ’s denial
of benefits, that finding must be affirmed, evéa preponderance of the evidence exists in the
record upon which the ALJ couldhve found plaintiff disabledl' he substantial evidence standard
creates a “zone of choice’ within which [an ALcHn act without the fear of court interference.”
Buxton v. Halter246 F.3d 762, 773 (6th Cir.2001). However, an ALJ’s failure to follow agency
rules and regulations “denotes a lack of sultgtbevidence, even where the conclusion of the ALJ
may be justified based upon the recor@o6le, supraciting Blakely v. Comm’r of Soc. Seb81

F.3d 399, 407 (6th Cir.2009) (citations omitted).

IV. LAW AND ANALYSIS

A. Compliance With the Court’s Prior Order

Plaintiff first asserts that the ALJ failed to comply with the Court’'s May 3, 2013 Order
remanding this matter for further proceedings consistent with the April 18, 2013 Report and
Recommendation, which recommended that the case be remanded for reevaluation and furthe
analysis of whether Plaintiff had non-exertionapairments and whether direct application of the
Grids was proper. ECF Dkt. #14Ht-12 (internal citation omitted). In support of this assertion,
Plaintiff claims that the ALJ did not discuss nexertional impairments at all except to catalog
Plaintiff's complaints as evidenced in her hearing testiméhyat 12. Further, Plaintiff asserts that
the ALJ afforded the opinion of Dr. Kara, Plaifii treating physician, only partial weight to the

extent that it was consistent with the medmablence of record, however, the ALJ rejected Dr.



Kara’s opinion that Plaintiff could only lift five pounds and not stand for more than one hour per
day? Id.

Additionally, Plaintiff claims that the Coudirected the ALJ to consider whether direct
application of the Grids was appropriate whenititeal hearing was four months before Plaintiff's
fiftieth birthday. ECF Dkt. #14t 13. Continuing, Plaintiff asserts “[ijn using the Grid as a
framework and having [vocational expert] tesimg, the [subsequent] ALJ obviously felt that she
had addressed [this issue]d. Finally, Plaintiff asserts that the ALJ erred when applying the Grid
mechanically.ld. at 14.

Defendant argues that the ALJ cited suissh evidence in support of her RFC finding.
ECF Dkt. #19 at 9. Specifically, Bendant provides a summary of Plaintiff's medical record before
discussing the opinion evidence provided by Plaintiff's physiciddsat 9-11. Defendant first
addresses the opinion offered by Debeau, indicating that Dr. Lebeau’s opinion is reflected in the
RFC finding. Dkt. #19 at 12. Regarding Dr. Tia's opinion, Defendant restated the opinion and
then indicated that the ALJ explained the giiafforded to the opinion by stating “evidence
adduced at the hearing level [supported] thatffawas] more limited than Dr. Torello opined.”

Id. (citing Tr. at 532). Defendant thewldressed the opinion of Dr. iga First, Defendant asserts

that the ALJ properly explained that she discounted Dr. Kara’s opinion to the extent that it was
inconsistent with medical evidencéd. at 13. To support her position, Defendant indicates that
“the ALJ discussed numerous notes that congigtehowed Plaintiff had no such limitations on
examination and that her muskoskeletal and neurological symptoms were completely nidimal.”
Further, Defendant states that the ALJ al$iedeon medical opinions from Dr. Lebeau and Dr.
Torello that agreed that Plaintiff had no reaching or handling limitatitzhs.

The April 18, 2013 Report and Recommendatamch was accepted by the Court on May
3, 2013, instructed the ALJ as follows:

Since it is clear that the ALJ failed éxplain why he rejected the non-exertional
limitations opined by Dr. Kara and Dr. Tdicg the undersigned recommends that the

®As discussed below, Plaintiff does not argue that the ALJ violated the treating physician rule in her
opening brief. Nowhere in Plaintiff's opening brieftie treating physician rule, or any applicable law
thereto, mentioned, and Plaintiff did not indicalte was raising the issue in any assignment of error.
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Court REMAND this case for further evatign, analysis and explanation concerning

the non-exertional limitations, if any, thataintiff had. Upon remand, if the ALJ

ag?]aln finds that Plaintiff has no non-exenal impairments, [she] must explain why

[she] found none to exist despite physimompinions, including a treating physician’s

opinion, finding to the contrary If the ALJ finds that Plaintiff does have non-

exertional impairments, the ALJ must eitlexplain how those limitations are not

severe enough to restrict a full range ofrgfal employment at the designated level

or he or she must proceed to use the Grids as only a framework and obtain a VE to

testify at the hearing.
Kinter I, No. 5:12CV490, ECF Dkt. #18 at 18 (emphasis added). Upon remand, the ALJ determinec
that Plaintiff did have non-exertional limitans, providing the following RFC assessment:

After careful consideration of the entiecord, the undersigned finds that [Plainti

has the [RFC] to perform sedentary work as defined in 20 C.F.R. 404.1567(a) and

416.967(a) except that she can only stand and/or walk two hours per day, one hour

at a time. She can only occasionally pad pull; she can wer climb ladders,

ropes, scaffolds; anshe can only occasionally climb ramps and stairs, or kneel,

crouch, or crawl. She must avoid concentrated exposure to fumes, odors, dusts,

gases, and poorly ventilated areas, and exposure to workplace hazards such as

unprotected heights or hazardous machinery. She is limited to moderate exposure

to extremes of temperature, i.e., tempares other than you would find in an office

environment.
Tr. at 530 (emphasis added)cadrdingly, the ALJ determined upogmand that Plaintiff did have
non-exertional limitations. Further, the non-exertional limitations prescribed by the ALJ are more
restrictive than the limitations imposed by Dr. Torello, and largely reflective of the non-exertional
limitations imposed by Plaintiff's treating physician, Dr. KageeTr. at 294-301, 429-431, 530.
Plaintiff's assertion that the ALJ failed to adds her non-exertional limitations except to catalog
her complaints as evidenced in her hearing testimony is without merit; rather, upon remand the AL.
accepted the majority of the non-exertional limitations contained in the opinion of Plaintiff's
treating physician and imposed more restrictive non-exertional limitations than the limitations
imposed by a state agency reviewing physici@aeECF Dkt. #14 at 12. Plaintiff argues in her
reply brief that the ALJ violated the treating phyaicrule, contending that the ALJ did not include
all of the non-exertional limitations containedlfi@ opinion of Dr. Karaand that the ALJ cannot
disregard portions of a treating source opiniorlevtaking note of the parts that support her
decision. ECF Dkt. #20 at 3. However, Plaintifl siot assert that the ALJ violated the treating
physician rule in her opening brief, insteadtfiraising the issue in her reply briSeeECF Dkt.

#20 at 3-4. Itis well establishdilat new substantive issues canp®taised in a reply brief, and
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thus Plaintiff waived the argument that the ALJ violated the treating physician rule when the
argument was not raised in her opening br&fe United States v. Croziéb9 F.3d 503, 517 (6
Cir. 2001) (citingUnited States v. Jerkin871 F.2d 598, 602 n. 3®{&ir. 1989)).

Since the ALJ did find that Plaintiff had nexertional limitations when formulating her
RFC finding, the Court’'s remand order then reqlitthe ALJ [to] either explain how those
limitations are not severe enough to restrict a full range of gainful employment at the designated
levelor [proceed] to use the Grids as only a framevat# obtain a VE to testify at the hearing.”
Kinter I, No. 5:12CVv490, ECF Dkt. #18 at 18 (empkaadded). Instead of using the Grids
mechanically like the previous ALJKainter |, the ALJ used the Grids as a framework and obtained
a VE to testify at the hearingeeTr. at 27,Kinter I, No. 5:12CV490, ECF Dkt. #18 at 18. After
determining that Plaintiff did have non-exertional limitations, the ALJ did not apply the Grids
mechanically, and instead obtained a VE to teatiflaintiff’'s second hearing. These actions were
in compliance with the Court’'s May 3, 2013 Ordaccordingly, Plaintiff has failed to demonstrate
that this case should be remaddm the basis of a violation of the Court's May 3, 2013 Order
initially remanding this matter.

B. Credibility

Plaintiff next asserts that the ALJ faileda@perly evaluate her credibility. ECF Dkt. #14
at 14. As an initial matter, the Court notieat Plaintiff raised a similar argumentdimter I, and
the Court determined that the ALJ did not erhig determination that Plaintiff was not entirely
credible. Kinter I, No. 5:12CV490, ECF Dkt. #19 at 9-15. However, since Plaintiff was granted
a second hearing, the Court will again deteemivhether the ALJ erred in determining that
Plaintiff's statements concerning the intensity, persistence, and limiting effects of her symptoms
were not entirely credible. Plaintiff asserts that minimal activities of daily living do not show an
ability to engage in substantial gainful activitygl. at 15. Continuing, Plairiticlaims that her chest
pain and shortness of breath were the basis fdvdief that she could not sustain full-time work,
and that she raised these issues at both heatithgs.

Defendant contends that the ALJ properly attited many reasons for finding that Plaintiff
was not entirely credible. ECF Dkt. #19 at M¥amely, Defendant indicates that the ALJ found
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Plaintiff's allegations of disabling impairments inconsistent with the medical evidence, which
largely showed that Plaintiff had a positive resgotostreatment for all of her conditions and was
otherwise in generally normal healtld. Defendant cites to numerous locations on the record that
she believes show that Plaintiff's proceesisuccessfully resolved her symptomasat 16 (citing

Tr. at 180, 267, 275, 313, 325, 331-32, 353398, 414-15, 462-63, 483, 485, 820, 876, 881, 914,
921-23)). Continuing, Defendant asserts that the ALJ considered Plaintiff’'s noncompliance with
medical recommendations, providing the examplélaintiff’'s continued use of tobacco and
marijuana despite numerous recommendations from multiple doctors that she quit smoking, as wel
as Plaintiff's noncompliance regarding use of her CPAP mdskdditionally, Defendant asserts

that Plaintiff's activities of daily living suppordea finding that Plaintiff was not as functionally
limited as allegedld.

An ALJ may discount a claimant’s credibilitynen she finds contradictions among the
medical records, the claimant’s testimony, and other evidéied#er v. Comm’r of Soc. Se&27
F.3d 525, 531 (BCir. 1997). “Itis for the [Commissioneahd [her] examiner, as the fact-finders,
to pass upon the credibility of the witnesses and weigh and evaluate their testirestori v.
Comm’r of Soc. Sec245 F.3d 528, 536 {6Cir. 2001) (quotingMyers v. Richardsqm71 F.2d
1265, 1267 (BCir. 1972)). Nevertheless, an ALJ’s credibility determinations regarding subjective
complaints must be reasonable and supported by substantial evi(Ragers v. Comm’r of Soc.
Sec. 486 F.3d 234, 249 {&Cir. 2007).

The social security regulations establish a two-step process for evaluatinGge20.
C.F.R. 88 4041529, 416.929. In order for paom other subjective complaints to be considered
disabling, there must be (1) objective medicalernce of an underlying medical condition, and (2)
objectivemedical evidence that confirms the severithefalleged disabling pain arising from that
condition,or objectively, the medical condition is of siggverity that it can reasonably be expected
to produce such disabling paind.; Stanley v. Sec'y of Health and Human SeB&¥F.3d 115, 117
(6™ Cir. 1994);Felisky v. Bowen35 F.3d 1027, 1038-1039"(6Cir. 1994);Duncan v. Sec'y of
Health and Human Sery$801 F.2d 847, 853 {&Cir. 1986). Therefore, the ALJ must first consider

whether an underlying medically determinable physical or mental impairment exists that could

-12-



reasonably be expected to produce the individual's pain or other symgemnmd Secondly, after

an underlying physical or mental impairmentaarid to exist that could reasonably be expected to
produce the claimant's pain or symptoms, the thieh determines the intensity, persistence, and
limiting effects of the claimant's symptoms to detme the extent to which the symptoms limit the
claimant's ability to do basic work activiti€see id.

When a disability determination that wouldfbiy favorable to the plaintiff cannot be made
solely on the basis of the objeaimedical evidence, an ALJ mwstalyze the credibility of the
plaintiff, considering the plaintiff's statementsoat pain or other symptoms with the rest of the
relevant evidence in the record and fastoutlined in Social Security Ruling 96—7peeSSR
96—7p, 61 Fed.Reg. 34483, 3448434485 (1990). These factors include: the claimant's daily
activities; the location, duration, frequency andnstsy of the pain; precipitating and aggravating
factors; the type, dosage, effectiveness and figetg of any pain meditian; any treatment, other
than medication, that the claimant receives oréesived to relieve the pain; and the opinions and
statements of the claimant's doctémslisky, 35 F.3d at 1039—40. Since the ALJ has the opportunity
to observe the claimant in person, a court reviewing the ALJ's conclusion about the claimant's
credibility as to paintsould accord great deference to that determinaBee. Casey v. Sec'y of
Health and Human Sery987 F.2d 1230, 1234'{6Cir.1993). Nevertheless, an ALJ's assessment
of a claimant's credibility as to pamust be supported by substantial evideN¢alters 127 F.3d
at531. The ALJ in this case discounted Plairgi€dmplaints of pain and limiting effects based on
her daily living activities and her failure to colppvith treatment recommendations . Keeping in
mind the standard of review andhtleven if substantial evidencess to the contrary, this Court
cannot reverse the ALJ’s decision ifstbased on substantial eviden&ee Abboft905 F.2d at
922.

The ALJ indicated that Plaintiff was ablegerform the following activities of daily living:
bathe, dress, groom, and care for her personal hg/gighout assistance; prepare simple meals and
feed herself; perform household chores swash cleaning dishes and dusting; use public
transportation and drive; go out unaccomparaed shop in stores; count change and use a

checkbook and money orders; and pay kilid handle a savings account. Tr. at 338ntinuing,
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the ALJ stated that Plaintiff watched televisiordglayed cards or dice for fun, socialized on the
telephone, and did not have trougédting along with family, friendsieighbors, authority figures,
or others. The ALJ noted that Plaintiff indicatbdt she could pay attention for any length of time
and that she could follow spoken orittan instructions without difficulty.ld. Additionally, the
ALJ opined that Plaintiff was nonmpliant with medical treatment and advice as she continued to
smoke tobacco and marijuana, and had only usedPwP mask three or four times despite it being
prescribed for three month&d.

The Court finds that the ALJ’s credibility determination was based on substantial evidence.
In making her determination, the ALJ relied upordioal records, the claimant’s testimony, and
other evidence, namely, Plaintiff's noncompliandth treatment recommendations. The ALJ cited
numerous medical records indicating that Plaimtés benefitting from her treatment. Tr. at 531-32
(citing Tr. at 180, 267, 275, 313, 325, 331-333-35, 398, 414-15, 462-63, 483, 485, 820, 876,
881,914, 921-23). Plaintiff's activities of daily Ing supported a finding that Plaintiff's limitations
were not as severe as alleged as she participated in a variety of dayrba-day activities that
support a conclusion that Plaintiff was not asdtionally limited as she claimed. Additionally,
Plaintiff's noncompliance with numerous medicatommendations to cease smoking and to use
her CPAP mask undermined her credibility as to the disabling effect of her impairments. Even
accepting Plaintiff's explanation that the failure to comply with her physicians’ instructions to use
the CPAP mask was due to the lack of insuramdeinds to pay for theeatment, Plaintiff still
continued to smoke throughout the course of her treatment despite repeated recommendatior
advocating smoking cessation. As such, the ALJdyais of Plaintiff's credibility was supported
by substantial evidence and Plaintiff's arguments fail.

C. Step Five of the Sequential Evaluation

Plaintiff also asserts that the ALJ did notrgaher burden at step five of the sequential
evaluation. ECF Dkt. #14 at 16. In support oférgument, Plaintiff alleges that the ALJ did not
include Plaintiff’'s non-exertional limitations ingthypothetical question that she posed to the VE.
Id. at 17. Plaintiff is incorrect. The hypotheticplestion the ALJ posed to the VE included the
same limitations as the RFC finding the ALJ included in her decision. Tr. at 530, 590-91. As
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discussed above, this RFC finding addressedtiffa non-exertional limitations, and, accordingly,
the hypothetical question posed by the ALJ tosBéncluded Plaintiff snon-exertional limitations.
Plaintiff also asserts that the ALJ asked theali6ut the availability of a competitive job for an
individual who would be off twenty percent of e and the availability of a job for an individual
who could only lift five pounds. ECF Dkt. #3s& 17. The VE replied that no job would be
available for individuals with either of these additional impairments. Tr. at 591-93. Continuing,
Plaintiff then asserts that “[t]%&LJ did not consider or use thi#ormation from this hypothetical.”
Plaintiff does not provide an explanation abow she believes the ALJ’s decision not to consider
or use the “information from the hypothel” warrants a remand of this caseeeECF Dkt. #14
at17.

Additionally, Plaintiff takes issue with the number of jobs available in the professions
offered by the VE as jobs that could be perfaiiog Plaintiff despite her limitations. ECF Dkt. #14
at 18. The VE testified that Ptaiff could perform work as a fisher, call center operator, order
clerk, mailing house worker, and document prepalekr. Tr. at 534. Based on the testimony of
the VE, there were 1,615 jobs available in th@séessions in Northeastern Ohio and 209,000 jobs
available in these professions nationally. Plaintiff citesHall v. Bowen 837 F.2d 272, 275 {6
Cir. 1988), to indicate that thex®h Circuit has noted that theiedifficulty in enumerating what
exactly constitutes a significant number of available jobslalh the Sixth Circuit held that 1,350
jobs constituted a significant nio@r, but also indicated that the 1,350 figure was not a magic
number to use when determining whether jobs exist in significant numbers, instead providing factors
that district courts should take into coresigtion when making a determination. Continuing,
Plaintiff suggests jobs #t do not offer more than 50,000 positions nationally should not be
considered to be jobs that exist in significant bans regionally or nationally. However, Plaintiff
does not provide any support for her suggestion beyond claiming that it defies common sense f«
consider such jobs when considering whether a significant number of jobs exist.

Plaintiff's arguments are not well take As far as an analysis of thiall factors, Plaintiff
provides no argument as to how any of the factors weigh in her favor and the Court will not

manufacture an argument orhlad of Plaintiff. See McPherson v. Kelsey?5 F.3d 989, 995-96
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(6™ Cir. 1997);United States v. Phibb899 F.2d 1053, 1080, n. 12"(@ir. 1993) cert. denied510
U.S. 1119 (1994). Instead ofgzenting a theory of how thall factors weigh in favor of a finding
that jobs that Plaintiff could perform do not exis significant numbers, Plaintiff asserts that a
finding that jobs exited in significant nunmisebased on 1,615 regionabs and 209,000 national
jobs defies common sense. Again, Plaintiff degtsexplain how she belies such a finding would
defy common sense, and provides no additional irdtiom in support of a conclusion that Plaintiff
is unable to find work in one of the 209,000 jobs that the VE testified existed in the national
economy, or that 209,000 was nasignificant number of jobs. Additionally, the Court is not
inclined to adopt Plaintiff's suggestion that/gob that offers less than 50,000 positions nationally
cannot be considered to exist in significant nurspespecially when the suggestion is devoid of
support. According, Plaintiff has failed to shovatithe ALJ erred at step five of the sequential
evaluation.

V. CONCLUSION

For the reasons stated above, the Court AFFIRMS the decision of the ALJ and dismisses the

instant case in its entirety with prejudice.

Date: August 5, 2016 /s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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