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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CAITLIN CARNEY, ) CASE NO. 5:15¢cv2309
)
)
PLAINTIFF, ) JUDGESARALIOI
)
VS. )
) MEMORANDUM OPINION
THE UNIVERSITY OF AKRON, et al., )
)
)
DEFENDANTS. )

There are several motions before the Cdtirst, defendant Ohi®epartment of Higher
Education (*ODHE”) moves, pursuant to Rule )2éad Rule 12(b)(1) of the Federal Rules of
Civil Procedure, for judgment on the pleags. (Doc. No. 13.) Plaintiff Caitlin Carney
(“plaintiff” or “Carney”) has fled a response in which she indicates that she intends to dismiss
ODHE from this action. (Doc. No. 25.) Secormdkfendants University of Akron (“UA"),
Matthew Wilson (“Wilson”), and Carolyn Bsin (“Dessin”) (collectively “University
defendants”) also seek dismissal under Rule 1&(c) Rule 12(b)(1). (Bc. No. 15.) Plaintiff
opposes this motion (Doc. No. 23), and Univergigfendants have filed a reply. (Doc. No. 35.)
Finally, plaintiff moves for leave to file her first amended complaint (“FA@%tanter (Doc.
No. 24.) University defendants oppose the motioan@nd (Doc. No. 27), and plaintiff has filed
a reply. (Doc. No. 28.) For all dhe reasons that follow, plaiffits motion to amend is granted
in part, ODHE’s motion for judgment on the plesgs is denied as moot, and University

defendants’ dispositive motion is granted.
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|. BACKGROUND

In this federal action, plaintiff challengbsr expulsion from UA'’s law school, claiming
that defendants violated her constitutionatl sstate law rights whebdA’s Student Discipline
Committee (“Committee”) determined that expafswas warranted because plaintiff plagiarized
a substantial portion of her student thesis. Sisesaclaims under the Due Process Clause and 42
U.S.C. § 1983, Title Il of the Americans wibisabilities Act (“ADA”), and Section 504 of the
Rehabilitation Act of 1973. She also bringaigis under Ohio statutory and common law.

In May of 2008, plaintiff graduated with harsofrom the University of Toledo with a
3.89 grade point average. (Doc. No. 24-1  9.)rAfterking for several gars, plaintiff applied
for, and was accepted into, the 2012 juris dadt¢tJ.D.”) program at UA. Prior to her
admission, she was awarded the Board of Trustees Scholarghfpl10.)

Plaintiff has what she describes as a “documented f@yichhistory of ADHD, anxiety
and depression[,]” and was receiving medicakecfar these conditions when she started law
school. (d. T 11.) Her symptoms intensified shortlyeafshe arrived at UA, and she met with
Professor Stephen Cook, “who operated then8img Board program, which was designed to
provide assistance torgggling students.”ldl. § 12.) She received cowlisig from Eric Hayden,
Ph.D., at UA’s Counseling Center, “seveiaies” between Octobemd December of 2012d()
During this first year, she also “reported hdpression and anxiety” to her legal writing
instructor. (d. 1 13.)

In December of 2013, plaintiff applied tbtain a Masters in Law (“L.L.M.”) in
Intellectual Property from UA. Tobtain an L.L.M., plaintiff wa required to prepare a thesis,
and plaintiff elected to have hthesis also qualify as her wnt) requirement for law schoold(

1 14.) Professor Ryan Vacca served asshpervisor for her L.L.M. thesidd( { 15.)
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Plaintiff's medical misforines continued. In 2014, she sbutreatment for “severe and
chronic” back pain.Ifd.  16.) On November 15, 2014, she fédiwn a flight of stairs at a
sporting arena and was treated in a local geray room. On November 17, 2014, she “notified
her professors about hil[,]” and asked that her classesiteeorded because she was unable to
attend. [d. 1 17.) The fall also had a negative effechenmental state, and she sought treatment
for depression and anxiety at UA’s Student He@lénter, where she received prescriptions for
various medicationsid. 1 18.)

In early 2015, plaintiff contracted bronchiiad was “extremely ill” for three weeks, and
received treatment for this illnes&d.(1 19.) On February 16, 2015 essuffered a concussion as
a result of hitting her head on the sidehafr car door. The concussion was accompanied by
blurry vision, dizzinessheadaches, and nausdd. {| 21.) She sought treatmeand her treating
physician restricted her from school for one kamtil February 23, 2015. Plaintiff emailed her
professors “to advise them of her concassand that she needed to miss classék)’ (

On March 16, 2015, Professor Vacgent an email to plaifftrequesting that she submit
a draft of her thesis by March 30, 2015. Plaintifhicedes that she did not submit a draft by this
deadline and, on April 1, 2015, ProfesStacca again requested thaaipliff turn in her thesis.
Plaintiff responded on April 3, 2015, advisiyofessor Vacca that she was “experiencing a
difficult year, both personally and professionallgdahat she would provide a draft of the thesis
as soon as possibleld( 1 22.)

Plaintiff was again hospitalized from April 10, 2015 until April 14, 2015 for “extreme
gastrointestinal and back pain.fd( § 23.) On April 13, 2015, dimg her hospitalization,
plaintiff emailed Ivy Banks (“Baks”), the Assistant Dean of WaStudent Affairs for UA, and

asked for assistance in advising peofessors “about her hospitaliman so that classes could be
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recorded for her.”If. 1 5, 24.) At that time, she infoeth Banks that her thesis was not
finished. The following day, April 14, 2015, Banks msted plaintiff to submit her thesis to
Professor Vacca by April 17, 2015, and further deddber to contact one of her professors—
Professor John Sahl—directhpout missing classld{ 1 24.) Banks’s reviskdeadline of April
17, 2015 came and went without plaintiff sutiimg her thesis. On April 21, 2015 of the
following week, plaintiff again emailed Banks t@est a meeting. In her ah she “stated that
she continued to struggle withedical problems and that shesaaxtremely worried about the
effect of her poor health on hacademic performance. [She] statadt she wanted to discuss
her options.” [d. 1 25.) There is no indication from the FAC whether such a meeting was ever
scheduled.

Plaintiff emailed Banks abotner thesis for a third timen April 24, 2015, and inquired
as to whether she could substitute a previously completed writing assignment in place of her
thesis. Banks inquired as to whether miifi had spoken withProfessor Vacca.ld. 1 26.)
Plaintiff does not allege that she followed wjth Professor Vacca,nd, if she did, whether
Professor Vacca rejected the option. She did, howegtirn to the hospital four days later on
April 28, 2015, to receive an epidural injection.addition to receiving anesthesia, plaintiff was
administered pain medicati and muscle relaxantdd( § 27.) She continued to work on her
thesis, even though she wasetgh deprived” and under the udéince of “heavy narcotics as
prescribed by her physiciansid( 1 28.) She avers that she was still feeling the effects of the
medication when she finally submitted her thesis on April 30, 2015, a month after it was first
requested by Professor Vaccdd. (1 30.) Because plaintiff suliited her thesis so close to
graduation, Banks advised plaintiff that whitbe thesis could still satisfy her writing

requirement for her J.D., she would not ehar L.L.M. until January 2016, the next degree
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conferral date.ld. § 31.)

Plaintiff then turned her attention to Heral exams. On May 42015, plaintiff sent an
email to Banks to request additional time to congleer finals. She explained that “due to her
back pain, she was concerned about whestex would be able tsit for a three hour
examination period. [Plaintiff] explained that shas worried about her back pain impacting her
exam performance.1d. T 32.) Plaintiff alleges that she was not afforded any additional time to
take her examinationsSée id 1 32.)

At some point after he received plaintffthesis, Professor Vacca submitted the writing
to defendant Dessin, who servedcasirperson of the Committead(J 33.) On May 5, 2015,
Dessin contacted plaintiff by email and “demdad” a meeting the following morning. Because
she was preparing for a final examination and staisfeeling sleep deprid, plaintiff requested
that the meeting take place at a later time. Dessin insisted that the meeting take place on May 6,
2015. (d. 11 34-35.) During the meeting, Dessin acdugkintiff of submitting a thesis with
“substantial unattributed materialftl( § 36.) She presented plaintiffth six pages of the thesis
and “encouraged [plaintiff] to admit that thogages failed to contaiproper attribution.” I¢l.)
Plaintiff is adamant that Dessin never used thedwplagiarism,” and assured plaintiff that “she
had seen papers much worsdd.X According to plaintiff, Dessin also advised plaintiff that
admitting to “inadequate citation was a mindfease that would not prevent graduation, let
alone result in expulsion.ld. § 37.) Plaintiff alleges that, in reliance on these representations,
she “admitted to what she believed was a minor offense reflected in six pages of her ttgsis.” (
After the meeting, Dessin emailed plaintif copy of the Student Disciplinary Code
(“Disciplinary Code.”). (d. T 38.) That same day (May B015), plaintiff contacted Banks by

email and requested a meetingltscuss her options. Plaintiff alga@formed Banks that she “did
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not feel she was in any condition to take her examinations.” Banks told plaintiff that she would
have to take herrials as scheduledd( { 39.)

On May 7, 2015, Dessin advised plaintiff thiaé Committee would meet to determine
what sanction plaintiff would receive fwiolating the Disciplinary Codeld. 1 40.) Plaintiff
requested that Dessin forward her the evidethed would be presented to the Committee.
“Dessin responded that she would try to sendififf] the entire marked-up paper, but that
because of her grading responsibilities, she nwyhave the paper finalized until shortly before
the hearing.” On May 14, 2015, the day before tiearing, Dessin emailed plaintiff a newly
marked copy of her thesis identifying substaht larger portions ofthe paper that Dessin
believed did not contaiproper attribution.Iq. § 42.)

At the May 15, 2015 hearing, plaintiff wagpresented by counsel, and was permitted to
offer the testimony of several withesses. Her tb@ment and former employers, an attorney and
judge, respectively, served asachcter witnesses. Plaintiind her father also provided
testimony at the hearing. (Doc. No. 15-3 at 168-69.)

The FAC focuses upon defendant Dessin’s inl¢he hearing. Acading to plaintiff,
“Dessin functioned as an invesigr, prosecutor and witness aridr the first time, directly
accused [plaintiff] of out-rightplagiarism. She directed gwentation ofwitnesses and
participated in questioning.” (FAC 1 45 (emphasisiiginal).) Plaintiff abo alleges that Dessin
“refused to discuss” plaintiff's health isssi and did not permit her to “present a binder
containing her medical records.ld( { 48.) Nonetheless, both pitff and her father were
permitted to offer testimony regarding plaintfinedical conditions. (Doc. No. 15-3 at 169.)

According to plaintiff, Dessi violated the Disciplinary Cod&avhen she testified before

fellow Committee members about Professor Vacca’'s observations as to attribution within the
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thesis, but also about her own revied [plaintiff's] citations[.]” (Id. § 45.) Plaintiff further
charges that Dessin “functionedagudge and ‘jury’” when she paipated in deliberations and
a vote that resulted in a 4 8odecision in favor of reecomending plaintiff's expulsioh(ld. | 47
(emphasis imoriginal).)

With the assistance of counsel, pldinappealed the Committee’s recommendation,
highlighting what she believed were procedur@mlations at the hearing and UA'’s failure to
accommodate herld. 1 49-50.) Plaintiff claims thain June 22, 2015, defendant Wilson, Dean
of UA, “summarily issued a decision affirmirige recommendation of the Committee to expel
[plaintiff]” from UA “without discussing the procedural violationsisad in [plaintiff's] appeal.”
(Id. 1 51;seeid | 3.)

Plaintiff filed the instant federal actiamn November 10, 2015. In addition to the afore-
mentioned federal claims, the initial complairgataised a state law statutory claim under Ohio
Rev. Code § 4112.022, and common law claims for bre&cbntract, promissory estoppel, and
intentional and negligent infliction of emotidndistress. (Doc. No. 1.) In addition to UA,
Wilson, and Dessin, the original complaint alsdsed claims against ODHE. On January 28,
2016, plaintiff sought leave to amend her complaistanter (SeeDoc. No. 24.) The proposed
FAC eliminates all state law claims and alhims against ODHE, and adds an individual
defendant—Banks. As proposed, Count One isoaqutural due process claim, under 42 U.S.C.
§ 1983, against Wilson and Dessintheir professional and m®nal capacities. Count Two
raises a substantive due process claim, afster 42 U.S.C. § 1983 and against Wilson and
Dessin in their professional and personal capacilesnt Three alleges a violation of Title Il of

the ADA against UA, Wilson, Dessin, and Banksou@t Four contains allegations that are

! The Committee was comprised of Dessin, five addit}onal faculty members, and one UA stddgt4 ()



similar to Count Three and isought under the Rehabilitation ActFAC.)

Conspicuously absent from either pleadingnyg allegation that theharge of plagiarism
was unfounded, or that phdiff did not fail to properly attrib@ sources in her thesis. Moreover,
at no time during the briefing that followed shplaintiff maintained that she was wrongly
accused of violating the Disciplinary Codestead, plaintiff admitted at the May 15, 2015
hearing that she had plagiarized her thesis. Siférmeed this fact, once again, during her appeal
in which she advocated for a less harsh sanétioher Disciplinary Code violation. (Doc. No.
15-3 at 168, 171.)

Il. PLAINTIFF 'SMOTION TO AMEND

Plaintiff filed her motion to amend simuftaously with her opposition to the University
defendants’ motion for judgment dime pleadings. She indicates tkae had “recently identified
additional documents and information in supporherf claims for relief, and [that she] seeks to
streamline her complaint by dismissing an unnecggsaty and claims.” (Doc. No. 24 at 234.
Rule 15(a)(2) of the Federal Rules of CivilbBedure governs plaiffts motion to amend. It
provides, in relevant part, that the Court shoul@ély give leave” to amend pleadings “when
justice so requires.” “Nevertheless, denying leiavappropriate in instances of ‘undue delay, bad
faith or dilatory motive on the part of the movarepeated failure te@ure deficiencies by
amendments previously allowed,dure prejudice to the opposingrpgaby virtue of allowance of
the amendment, futilitpr amendment, etc.'Glazer v. Chase Home Fin. LL.C04 F.3d 453,

458 (6th Cir. 2013) (quotingoman v. Davis371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 2d 222

2 Counts Three and Four are raised against the individual defendants in both their personal and professional
capacities.

3 All references to page numbers are to the page ideiifn numbers generated by the Court’s electronic filing
system.
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(1962)). Courts should freely give leaveamend in the absence of these factbmsnan 371
U.S. at 182.

Defendants do not oppose pldifsi motion to amend to the extent it seeks to dismiss the
state law claims and dismiss ODHE as a parferi#ant. Defendants alsto not object to the
proposed FAC to the extent it dismisses the @uecess claims against UA. Plaintiff is,
therefore, granted leave to make these ghanto the pleadings. Accordingly, ODHE is
dismissed from this action, and its Rule 12(c}iorofor judgment on the pleadings is denied as
moot. University defendants olojeto the remainder of plaifits motion, arguing that the FAC
fails to cure the pleading defenicies identified by them inefr Rule 12(c) motion. (Doc. No. 27
at 273.) University defendants, therefore, grotimeir opposition to the balance of plaintiff's
motion in futility.

A motion to amend a complaint should Henied as futile when the complaint as
amended would not survive a motion to dism&seJenkins v. Foot Locker, Inc598 F. App’x
346, 350 (6th Cir. 2015) (citation omittedrown v. Owens Corning Inv. Review Com622
F.3d 564, 574 (6th Cir. 2010). Indeed, “[f]utilitglone, can constitute a satisfactory ground for
denying a motion for leave to amenharity v. GMACMortg. Inv., Inc, No. 4:09-cv-02958,
2010 WL 3648949, at *13 (N.D. @h Sept. 14, 2010) (citingViedbrauk v. Lavignel74 F.
App’x 993 (6th Cir. 2006)). Thus, in order toleuon the remainder of plaintiff’s motion to
amend, the Court must determine whether Unitseiéfendants are erlét to judgment on the
pleadings on plaintiff's federal claimSee generally Bishop v. Lucent Techs.., 520 F.3d 516,
521 (6th Cir. 2008) (A motion to amend is freqgtigentertained in comnction with a motion to
dismiss and can serve as an effective wagwing pleading deficienes and more quickly

reaching the merits of a dispute.) (citation omitted).
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I1l. UNIVERSITY DEFENDANTS’ RULE 12(C) MOTION

A. Standard of Review

The standard of review for a motion fadgment on the pleadings under Rule 12(c) of
the Federal Rules of Civil Procedure is the saséor a motion to dismiss under Rule 12(b)(6).
E.E.O.C. v. J.H. Routh Packing C@46 F.3d 850, 851 (6th Cir. 2001) (citi@yindstaff v.
Green 133 F.3d 416, 421 (6th Cir. 1998A motion to dismiss undeRule 12(b)(6) tests the
sufficiency of the pleadingavis H.Elliot Co., Inc. v. Caribbean Util. CoLtd., 513 F.2d 1176,
1182 (6th Cir. 1975). All allegatis of fact by the non-moving pg are accepted as true and
construed in the light modavorable to that partySee Grindstaff133 F.3d at 421 (citing
Meador v. Cabinefor Human Res.902 F.2d 474, 475 (6th Cir. 1990)). The Court, however,
“need not accept as true legal conclusionsinwarranted factual inferencedlixon v. Ohig
193 F.3d 389, 400 (6th Cir. 1999) (citinprgan v. Church’s Fried Chicker829 F.2d 10, 12
(6th Cir. 1987)). Nor is the Court required &@cept as true complaimllegations that are
contradicted by public records @rother evidentiary materialsf which the Court may take
judicial notice.See Moody v. CitiMortgage, InB2 F. Supp. 3d 869, 876 (W.D. Mich. 2014)
(“court may disregard allegations in the compl#icbntradicted by facts established by exhibits
attached to the complaint”) (quotation marks and citations omitzh; also Williams v.
CitiMortgage, Inc, 498 F. App’x 532, 536 (6th Cir. 2012)if('a factual alleghon assertion in
the pleadings is inconsistenitiv a document attached for suppdhe Court is to accept the
facts as stated in the attached docuif)égquotation marks and citation omitted).

The sufficiency of the pleading is testaghinst the notice pleading requirements of Fed.
R. Civ. P. 8. Rule 8(a)(2) prowd that a complaint must contdia short and plain statement of

the claim showing that the pleadsrentitled to relief]” Although this standard is liberal, Rule 8
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still requires a complaint to provide the defemdaith “enough facts to state a claim to relief
that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570, 127 S. Ct. 1955, 167
L. Ed. 2d 929 (2007). Thus, “[tjo survive a nmoti to dismiss, a complaint must contain
sufficient factual matter, accepted as true, tatésa claim that is plausible on its facéAShcroft
v. Igbal 556 U.S. 662, 678, 129 S. Ct. 1937317 Ed. 2d 868 (2009) (quotinbBwombly 550
U.S. at 570). A claim is facially plausible “whéme plaintiff pleads factual content that allows
the court to draw the reasdn@ inference that the defendais liable for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556). If the pldiff has not “nudged [his] claims
across the line from conceivable to plélsj [the] complaint must be dismissedwombly 550
U.S. at 570 (citation omitted).

B. Plaintiff's Motion to Strike

In connection with her opposition to Univitysdefendants’ Rule 12(c) motion, plaintiff
has moved to strike the exhibiattached to the dispas# motion. (Doc. No. 23 at 215.)
Appended to the University defendants’ Rule 12(c) motion are the following documents: (1) a
May 8, 2015 letter from defendant Dessin to plaintiff notifying diethe disciplinary hearing
(Doc. No. 15-1); (2) a May 152015 letter from Dessin outiimg the findings from the
Committee’s hearing (Doc. No. 15: (3) a June 4, 2015 lettérom plaintiff's counsel to
defendant Wilson appealingeghCommittee’s decision (DodNo. 15-3); (4) a May 15, 2015
email from defendant Wilson explaining plaffit appellate rights (DacNo. 15-4); and (5) a
June 17, 2015 letter from def#ant Wilson announcing the dsicin on appeal (Doc. No. 15-5).
Additionally, University defendantsave attached a copy of the Disciplinary Code to their reply
brief. (Doc. No. 35-1.) Defendants respondedhis motion simultaneously with the filing of

their reply brief in support of their requédst judgment on the pleadings. (Doc. No. 35.)
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In deciding a motion to dismiss and/omention for judgment on the pleadings under
Rule 12, the Court generally may not consideatters outside of the pleadings without
converting the motion into a motion for summardgment under Rule 56. As the Sixth Circuit
has held, however, there are a number of exceptiotiss rule. Indeed, it is well settled that, in
ruling on a Rule 12 dispositive motion, a distrecturt “may consider the Complaint and any
exhibits attached thereto, public records, iteppearing in the recorof the case rad exhibits
attached to defendant’'s motion to dismiss so sthey are referred to in the Complaint and are
central to the claims contained thereiBassett v. Nat'| Collegiate Athlet/gss’'n 528 F.3d 426,
430 (6th Cir. 2008) (citation omittedyee alsaCommercial Money Ctr., Inc. v. lllinois Union
Ins. Ca, 508 F.3d 327, 335 (6th Cir. 2007) (court mapsider documents that govern a party’s
rights and are necessarily incorporated by refsen the complaint on a motion to dismiss)
(citations omitted). Thus, while a plaintiff isnder no obligation to attach to her complaint
documents upon which her action is based, a defeénsldree to introdce those documents if
the plaintiff fails to do soSee Weiner v. Klais & Co., Incl08 F.3d 86, 89 (6th Cir. 1997)
(citations omitted). “Otherwise, a plaintiff with legally deficient claim could survive a motion
to dismiss simply by failing to attachdispositive document upon which it relietd” (citation
omitted). Accordingly, University defendants arghat each of the documents attached to its
briefing is referenced in the FAQ@ central to plaintiff's claims.

A review of the FAC reveals that plaiffiticlearly references the Disciplinary Code,
including the fact that she raged a copy of this document frodefendant Dessin, as well as
the notice of the hearing that was provideddbfendant Dessin. (FAC 11 38, 40.) Moreover, the
Disciplinary Code, which outlingée various disciplinary actions available to UA in the event of

a code violation, is central togihtiff's claim that she receiveidsufficient noticeof the nature
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of disciplinary hearing and the possible outcomasthe same way, the FAC also specifically
discusses the events taking place at the hearing, and references the ruling of the Committee.
These events are also integral to plairgif€onstitutional claims, and she does not suggest
otherwise [d. 11 44-48.)

Plaintiff takes particular exception to Uensity defendants’ reliance on her counsel's
June 4, 2015 letter apgleo Dean WilsongdeeDoc. No. 15-3), and Dean Wilson’s June 17, 2015
letter decision gee Doc. No. 15-5.) Yet, the FAC expressly references her appeal of the
Committee’s ruling $eeFAC 11 49-50), and her counsel’s letter to Dean Wilsdrer appeal.
The FAC also quite specifically discusses the results of the apmlid { 51), and Dean
Wilson’s letteris the ruling on appeal. Again, because ¢hdscuments are referred to in the
FAC and are central to the claims raised therein, the Court may properly consider these
documents without converting the Rule 12 motion into one for summary jud§rRéintiff's
motion to strike, therefore, is denied.

C. Sufficiency of the Pleadings

Accepting the factual allegations in the FACQtra, to the extent they are not otherwise
contradicted by the record, the Court evaluateether these allegations are sufficient, as a

matter of law, to set forth the constitutional claims raised by plaintiff.

*In so ruling, the Court rejects plaintiff's argument thi@ documents attached to University defendants’ Rule
12(c) documents were not properly authenticated. Despite this general objection, plaintiff does not challenge the
validity or accuracy of these documents, nor ddesdispute that she received these docum8atsFloyd v. Bank

of Am., N.A. No. 1:13-cv-2072, 2014 WL 3732591, at *3 (N.Dhio July 25, 2014) (courts are permitted to
consider “unauthenticated documents on a motion to dismiss where the opposing party ‘do[es] not question the
substantive validity, accacy, or completeness of the documents[]”) (quotRmpins v. Global Fitness Holdings,

LLC, 838 F. Supp. 2d 631, 642 (N.D. Ohio 2012)).
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Procedural Due Process

In Count One of the FAC, plaintiff allegeghat defendants Wis and Dessin violated
her procedural due process rigliscording to plaintiff, thendividual defendants (1) misled her
as to the nature and seriousness of the chargassadper; (2) refused to delay the hearing and
afforded her insufficient time in which to prepdoe the hearing; and (Provided a hearing that
was tainted by the fact that Dessin served amtlestigator, prosecutor, witness, and one of the
decision-makers.

The Sixth Circuit has held that “the DueoBess Clause is implicated by higher education
disciplinary decisions.”Flaim v. Med. Coll. of Ohip418 F.3d 629, 633 (6th Cir. 2005)
(collecting cases). “Once it is determined tldake process applies, the question remains what
process is due.’Id. at 633-34 (quotind/lorrissey v. Brewer408 U.S. 471, 481, 92 S. Ct. 2593,
33 L. Ed. 2d 484 (1972)). The amount of process #ygtidue will vary accading to the facts of
each case and is evaluated largely within filaenework laid out by the Supreme Court in
Mathews v. Eldridgé 424 U.S. 319, 96 S. Ct. 8947 L. Ed. 2d 18 (1976f1d. at 634 (citation
omitted). At a minimum, however, “the student ‘must be gsemekind of notice and afforded
somekind of hearing.””’Doe v. Univ. of CincinnatiNo. 1:15-CV-681, 2016 WL 1161935, at *9

(S.D. Ohio Mar. 23, 2016) (quotingoss v. Lopez19 U.S. 565, 579, 95 S. Ct. 729, 42 L. Ed.

> Applying the test irMlatthews the Court considers and balances the ¥ahg factors: (1) the seriousness of the
charge and potential sanctions; (2) the danger of error and the benefit of alternate proarduR)sthe public or
governmental burden oféke alternate procedur&aim, 418 F.3d at 635.

® Where, as here, the institution takes action against arstfior a conduct violation, as opposed to an academic
reason, a “more searching inquiry” is warrantédder v. Univ. oLouisville 526 F. App'x 537 (6th Cir. 2013)
(quotingFlaim, 418 F.3d at 634).
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2d 725 (1975) (emphasis in original)). This does metin that a student entitled to the full
panoply of rights afforded to criminal defendamtor does it imply that a school must employ
procedures used in criminal triaaim, 418 F.3d at 635 and n.4ee Jaksa v. Regents of Univ.
of Mich,, 597 F. Supp. 1245, 1250 (E.D. Mich. 1984) (‘W university cannot ignore its duty
to treat its students fairly, neither is it requitedtransform its classrooms into courtrooms.”),
aff'd, 787 F.2d 590 (6th Cir. 1986). lesid, due process is generalbtisfied where the student
is provided “an explanation dhe evidence supporting the asation and an opportunity to
present an alternatiwersion of the facts.Flaim, 418 F.3d at 634 (citinGoss 419 U.S. at 581).
The allegations in the FAC bear out the fdwt plaintiff was advised of the charges
against her by defendant Dessin and was affoadegiaring where these charges were addressed.
(FAC 11 36, 40, 42, 44.) Nonetheless, plaintiff gdie that the quality ahe process failed to
satisfy either prong of the due process wsial notice and an oppanity to be heard.
“Constitutionally adequate notice is that which provides a person with sufficient information to
make the eventual hearing meaningfuldber v. Wayne State Univ. Bd. of Governagi®3 F.
Supp. 2d 572, 576 (E.D. Mich. 2011) (quaia marks and citation omittecgff'd, 487 F. App’x
995 (6th Cir. 2012). The stronger the private irgerbowever, the more likely a formal written
notice—informing the accused of the charge, fibkicies or regulations the accused is charged
with violating, and a list of possible palties—is constitutionally requiredPlaim, 418 F.3d at
635 (citingGoss 419 U.S. at 584).
Plaintiff concedes that defdant Dessin “confronted her witllegations of handing in a
paper with substantial unattriteat material.” (FAC { 36.) Furtheshe does not siute that she
received written notice that she “submitted a thesis that was in large part drawn from sources

without appropriatattribution” seeDoc. No. 15-1 at 166), nordhshe was given a copy of the
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Disciplinary Code, which providabat the failure “to adequately identify the extent of reliance
on the work of another person” may result in expulsion. (Doc. No. 35-1 at 346G&3HAC |

38.) Instead, she complains that she was neVigrdpprised of the seriousness of the charges
because defendant Dessin never used the word “plagiarism.” Plaintiff is splitting hairs. By
definition, the failure to afilbute or acknowledge the sourakmaterial is plagiaristSee, e.g
Dictionary.com (“an act or instance of mgior closely imitating the language and thoughts of
another author without authorizami and the representation of thathor’'s work as one’s own as

by not crediting the original authorfitp://www.dictionary.om/browse/plagiarisnilast visited

June 28, 2016); Merriam-WebsterLerner’'s Dictionary (“Theact of using another person’s

words or ideas without giving credit to that person.”jttp://www.merriam-

webster.com/dictionary/plagiaris(fast visited June 28, 2016).

Further, her argument is not supported byrdeoard. In her appeal to Dean Wilson, she,
through counsel, readily conceded that, at the hearing “she admitted that she plagiarized” and
that she “expressed to the Committee how sorry she [was] for her actions and accepted full
responsibility for them.” (Doc. No. 15-3 at 168ce id at 171 [reiterating that plaintiff “has
admitted toplagiarism and not adequately citing sources in those portions of her Thesis
highlighted in yellow in the copy of the Thesis submitted to the Committee. She has taken full
responsibility for her actions and has brought thetme attention of both her former and current
bosses and apologized for her behavior toGoeenmittee”]) (emphasis added). Plaintiff was

aware that she was charged with plagiarism, and admitted that she had plagiarized portions of her

"It is worth noting that the Disciplary Code, of which plaintiff admits etreceived a copy, also does not use the
word “plagiarism.” Rather, it provides that, in relevant parstudent violates the code if she “fails to adequately
identify the extent of reliance on the work of another person.” (Doc. No. 31-1 atS4th)a description closely
tracks the language used by used by Dessin iwtitten and oral communications with plaintiff.
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thesis. Her subsequent attemptrézast the recorés unavailing See also Williams498 F.

App’x at 536 (“when a written instrument contm@llegations in the caplaint to which it is
attached, the exhibit trumps théeglations”) (citations omittedyee, e.g., Moody2 F. Supp. 3d
at 874-75 (complaint allegation was cleadgntradicted by documéermwhich the court was
permitted to consider on Rule 12(b)(6) motion).

Equally devoid of legal significance is plaffis allegation that Dessin misled her as to
the seriousness of the allegations by sugggsthat she had “seen much worse,” and by
manipulating her into believing that if she admitted charges she would béle to graduate on
time. (FAC 11 36-37.) Assumingehruth of these allegations,remains beyond dispute that
plaintiff was advised that she was accused of violating thedlisary Code by plagiarizing a
portion of her thesis, and the Disciplinary Codewhich she received copy, specifically set
forth expulsion as a possible consequence. “Wiiaa said and done, this notice allowed her to
prepare for the informal conference and defagdinst the charges in a meaningful, informed
manner, which is all that matters, at least when it comes to nataset 487 F. App’x at 997.

Plaintiff also insists thashe was given insufficient time in which to prepare for the
hearing. While she admits thstie received notice of the Map, 2015 hearing #ast one week
in advance (FAC 1 40), she complains that tess twenty-four hourbefore the hearing, she

was presented with a “newly marked-up docunvelnich contained not only Professor Vacca’s

8 Indeed, this type of pleading practice arstores the need for the rule thatgies a defendant to attach to a Rule
12(b)(6) motion dispositive documents upon which the claims are based. Plaintiff is not entitled to rely on
revisionist history to support a legally and factually deficient cl&iee Weinerl08 F.3d at 89.

° In Jaber, a Sixth Circuit panel determined that the stwqsaintiff received constitipnally sufficient notice

where she was orally informed that her degree could be revoked as a result of the charges of plagiarism against her.
Id. at 997. In so ruling, the court found that the fact that university officials may have told her that the school had
never taken such action in response to an allegation of plagiarism did “not change anything. There is a first time for
everything. And [plaintiff] was told thahis first time could be with herld. at 997.
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notes regarding attribution, but additional gpmrs of the thesis containing comments by
Defendant Dessin herself.Id( 1 42.) Yet, plaintiff does natllege that defendant Dessin’s
comments and mark-ups changed the nature afttames against her, and she even admits that,
in response to plaintiff's May 7, 2015 email inquregarding the evidence that would presented
at the hearing, Dessin informed her that aencomplete marked-up document would follow.
(See id{ 41.) More to the point, pcedural due process does najuiee any “delay between the
time notice is given and the time of the hearirfgtérrett v. Cowan85 F. Supp. 3d 916, 926
(E.D. Mich. 2015) (citingGoss 419 U.S. at 582). The Courinéls that, as a matter of law,
plaintiff received constitutionally sufficient notic@.

Additionally, her newly minted allegationahshe was denied sufficient time to respond
to the revised marked-up document rings holléwar from seeking additional time, plaintiff
actually requested an expedited hearing. (D 15-3 at 170.) By acknowledging her conduct
violation, she dispensed witthe Committee’s need to detana whether she violated the
Disciplinary Code, permitting th®cus of the hearing to be thletermination ofn appropriate
sanction.

Turning to second prong of the due processyaiglplaintiff alleges that the hearing that
followed, which she has characterized asrtaroo proceedings,” was hopelessly flawed

because defendant Dessin served as the investigator, the prosecutor, and witness, not to mention

10 plaintiff also alleges that she was rushed into attending the informal meeting with Dessin on May 6, 2015, during
which she admitted to improper attribution. (FAC 1 34-3®), she does not allege that this pressure led her to
admit to something she did not do. Further, in the hearing that followed a week later, plaintiff did not suggest that
she had been rushed into admitting to unfounded chdrgéiser, plaintiff admitted thathe plagiarized her thesis,
and, on appeal, she agreed “that her behavior warrant[ed] discipline.” Indeed, she underscored the fact that she
“accept[ed] full responsibility for her vidi@n by requesting an expedited hegfiff (Doc. No. 15-3 at 168, 171.)
Therefore, these allegations that the pre-hearing meeting was “rushed” are a red Seeri@®jm vWakinekona
461 U.S. 238, 250, 103 S. Ct. 1741, 75 L. Ed. 2d 813 (1983) (“Process is not an end in itself. Its constitutional
purpose is to protect a substantive interest to wihielindividual has a legitimate claim of entitlement.”)
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“a judge_and jury[.]” (FAC 11 45, 47, emphasis irgoral; Doc. No. 23 aR23.) In fact, plaintiff
complains that “Dessin violated Akron Law’s nwlisciplinary code when she, a panel member,
testified before panel members about heren of the thesis.” (Doc. No. 23 at 223.)

The Court begins with two guiding principlé&he first is that “in a university setting, a
disciplinary committee is entitlet a presumption of honesty amdegrity, absent a showing of
actual bias.'Hill v. Bd. of Tr. of Mich. State Univ182 F. Supp. 2d 621, 628 (W.D. Mich. 2001)
(citing Ikpeazu v. Univ. of Nepb775 F.2d 250, 254 (8th Cir. 1985Ee Doe2016 WL 1161935,
at *9 (acknowledging the presunmat of honesty, and noting that‘glaintiff must allege facts
sufficient to overcome this presumption, suah statements by board members or university
officials indicating bias or a pattern of decision-making suggesting [impermissible influences].”)
(citations omitted). The second is that a cldimat a school failed to follow its own procedure
does not rise to the levef a due process violatiodaber, 487 F. App’x at 998 (citindpePiero
v. City of Macedonia 180 F.3d 770, 787-88 (6th Cir. 19999terrett 85 F. Supp. 3d at 926
(citing, among authorityJiQiang Xu v. Mich. State Univ195 F. App’x 452, 457 (6th Cir.
2006)). “[1t is only when the agency’s disregastlits own rules resulti® a procedure which in
itself impinges upon due process rights that arddeourt should intervene in the decisional
processes of s&fnstitutions.”Jaber, 487 F. App’x at 998 (quotinBates v. Sponber®47 F.2d
325, 329-30 (6th Cir. 1976)).

The question then becomes whether Dessmultifaceted role in the proceedings
resulted in a procedure that impinged uponnpifiis due process rights. While there is no
universal agreement, courts, including the Sixth Circuit, have concludeytithatimpartiality
demanded by due process does not precludgy mammon school disciplinary practices . . .

[including practices whereby] ¢hschool official who initiatesjnvestigates, or prosecutes
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charges against a student plays a role” indlegithe appropriate skiplinary sanctionHeyne v.
Metro. Nashville Pub. Sch655 F.3d 556, 567-68 (6th Cir. 2011) (collecting, and citing with
favor, cases from the Supreme Court and tlfith,Fseventh, Eighth, and Eleventh Circuitspe
Newsome v. Batavia Local Sch. Di€#42 F.2d 920, 927 (6th Cir. 1988) (In a case where the
principal investigated the misconduct and the sapendent initially odered the expulsion, the
court observed that “not only waspermissible for the school ipcipal and superintendent to
participate in the school board’s deliberations,auld not be a denial of due process for them to
have voted with the board, or even to hdedd the pre-expulsionédaring themselves and
reached the final, binding decision concerning Newsome’s expulsion.”) (Bitenger v. Austin
Indep. SchDist., 779 F.2d 260, 264 (5th Cir. 1985)).

In Heyne a student brought a civil rights amrti challenging his suspension from school.
In affirming the district court’s denial of glified immunity on the student’s procedural due
process claim, the court underscored the fact the complaint allegations—which included
statements the principal had made to faculty staff that suggested adaial bias—"could give
rise to a valid claim for infringement of the dpeocess right to an impartial decisionmaker in
the context of student disciplineld. at 569 (collecting cases). Unlike the complaintHieyne
the FAC is devoid of any factual allegations tliabelieved, would sugge defendant Dessin, or
any other member of the Committee, had ashbsuch that the presumption of honesty and
integrity in the proceedings would be overcoméile plaintiff offers the conclusory allegation
that Dessin “exhibited bias and prejudice and @néed a fair adjudication of the matter[,]” the
only factual allegations she offers in support e fact that Dessin viated the Disciplinary
Code when she testified before the Committee, and refused to permit plaintiff to offer certain

evidence. (FAC 11 45, 48.) Of course, Dessin'epued violation of th Disciplinary Code,
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alone, is insufficient to edtish a due process violatioB8eelaber, 487 F. App’x at 998Flaim,
418 F.3d at 640 (quotation marks and citation omitt®tbrrett 85 F. Supp. 3d at 926.

As for her complaint that Dessin refusedpermit her to offer a binder containing her
medical recordsseeFAC | 48), the court iRlaim, relying onGoss made clear that the purpose
of “ensuring the presence of ‘fundamentally fpmocedures [was] to determin[e] whether the
misconduct has occurred.Flaim, 418 F.3d at 634 (quotinoss 419 U.S. at 574). The
existence of plaintiff's medical conditiongould have had no beag on whether the
Disciplinary Code violation of plagiarism aetlly occurred. Still, such evidence coadyuably
be relevant to the question of mitigation of punishnié®ee Betts v. Bd. of Educ. of Cty. of
Chicagq 466 F.2d 629, 633 (7th Cir. 1972) (due proceayg contemplate affording the plaintiff
an opportunity to be heard onetlguestion of what disciplinss warranted by the identified
offense) (citingMorrissey v. Brewer408 U.S. 471, 92 S. Ct. 2593, 33 L. Ed. 2d 484 (1972)).
However, it is clear from the record that plaintiff was permitted to offer both her and her father’s
testimony regarding her various medical conditiahshe hearing, and was further permitted to
raise her alleged disabilities on appeal tteddant Wilson. (Doc. No. 15-3 at 169; FAC 11 49-
50.) Under these circumstances, plaintiff's altegathat Dessin did ngiermit presentation of
all of the evidence plaintiff wished to offem mitigation cannot rise to the level of an
impermissible bias.

As to her conclusory allegation thatrhappeal was “summarily” denied without

™ The Disciplinary Code does permit a student to “present evidence on his or her own behalf respecting whether a
violation occurred or in mitigation of punishment.” (Doc. No. 35-1 at 349.) As previously stated, hoaeve
violation of a school’s internal procedure cannot supaaitie process violation unless the violation, itself, resulted

in a constitutionally unfair proceedin§ee Jaberd87 F. App’x at 998Sterrett 85 F. Supp. 3d at 926.
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reference to her specific argumentssiboth irrelevanand inaccurateSee id  51.) In a multi-
page decision, Wilson specifically addressedintiff's arguments—including “mitigating
factors’ including overextending [herself] during [her] third yeair law school while
experiencing significant healtthallenges.” (Doc. No. 15-5 at 176.) While defendant Wilson
“empathize[d] with [her] physical struggles” feund that her dishoneand unethical conduct
was “unacceptable[,]” and warranted expulsidd. &t 177.) Plaintiff was afforded a full and fair
opportunity to present an alternative versiointhe facts, which included her position on
mitigation, and the Due Process Clause requires no 18ees.e.g., Jaks&97 F. Supp. at 1250
(student was not deprived procedural due meaeerely because he was not allowed to offer
repetitive arguments)

Taken as a whole, the process affordemingiff was constitutionally sufficient. Thus,
plaintiff's attacks upon the procedure employed by Dessin, Wilson, and the Committee are
insufficient, as a matter of law, to set fordghprocedural due process violation. University
defendants are entitled to dismissal of this claim.

Substantive Due Process

Plaintiff's substantive due process claimalso legally insufficient. Substantive due
process, the other prong of the Due Process Clause, protects an indiVidgial'to be free of
‘arbitrary and capriciousaction by government actorsBowers v. City of Flint325 F.3d 758,
763 (6th Cir. 2003) (citation omitted). Courtsngeally recognize two typeof substantive due
process claims—those that deprive an individafah fundamental rightind deprivations that
“shocks the conscience[.Mertlik v. Blalock 983 F.2d 1353, 1367 (6th rICi1993) (citations
omitted); see Harris v. City of Akrqn20 F.3d 1396, 1405 (6th Cir. 1994) (citation omitted).

Fundamental rights are strictly litad to rights “implicit in the oncept of ordered liberty,” such
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as the right to marry, to have children, tee usontraception, and to rear and educate one’s
children.Washington v. Glucksber§21 U.S. 702, 720-21, 117 Gt. 2258, 138 L. Ed. 2d 772
(1997) (citation omitted). The Sixth Circuit hdeld that a college student’s interest in
continuing her education does not rise to the lef’al fundamental right and that, in the absence
of an equal protection viation, it cannot support a substantive due process cimMartinson
v. Regents of Univ. of Migh662 F. App’x 365, 375 (6th Cir. 2014) (citirBell v. Ohio State
Univ., 351 F.3d 240, 251 (6th Cir. 2003) (medistident could not ground a substantive due
claim in her right to continue hgraduate school educationRpgers v. Tenn. Bd. of Regents
273 F. App’x 458, 463 (6th Cir. 2008)icGee v. Schoolcraft Cmty. Colll67 F. App’x 429,
436-37 (6th Cir. 2006). Plaintiff gues, however, that she has prbppleaded a substantive due
process claim under the “shocks the conscien@aidstrd. (Doc. No. 23 at 224 [*Stated simply,
the behavior of Dessin and Wals shocks the conscience $§geFAC 1 60.)

“IO]nly the most egregious offial conduct’ shocks the conscienc®bde v. The Ohio
State Univ, 136 F. Supp. 3d 854, 868 (S.D. Ohio 2016) (quoGity of Sacramento v. Lewis
523 U.S. 833, 846, 118 S. Ct. 1708, 140 L. Ed. 2d 10888)). “Such condudncludes actions
‘so brutal and offensive that [they do] not comport with tiadal ideas of fair play and
decency.” Range v. Douglas763 F.3d 573, 589-90 (6th Cir. 2014) (quotidmty. of
Sacramento v. Lewi$23 U.S. 833, 847, 118 S..A¥0 L. Ed. 2d 1043 (1998) (further citation
omitted)); Webb v. McCullough828 F.2d 1151, 1158 (6th Cir. 1987) (describing conscience
shocking conduct as that which svanspired by malice or sadisror represented a “brutal and
inhumane abuse of official power"otation marks and citations omittedige also Peavey v.
Univ. of Louisville 834 F. Supp. 2d 620 (W.D. Ky. 2011) (imot that “the Sixth Circuit has

indicated situations that shottke [conscience] are almost exduety ones involving excessive
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force”) (citing Pusey v. City of Youngstowhl F.3d 652, 656-57 (6th Cit993)). In support of
her substantive due procedaim, plaintiff avers:

Defendants’ conduct of expelling [plaififishocks the conscience. Such conduct

included, but is not limited to, the failure to delay Committee meetings despite

notice of [plaintiff's] severe medicaloaditions, the failure to allow [plaintiff]

adequate time to review the additioaliegations made by Defendant Dessin, the
failure to allow adequate time to prep&oe the hearing and to present pertinent
evidence, violated [plaintiff's] ghts under federal law. The pervasive
involvement of Defendant Dessin the Committee’s hearing, e.g., gathering
evidence, leading the proceedings, tesiifyas a witness, evaluating the evidence

and voting was particularly egregious conduct for which Defendants are

responsible. By expelling [plaintiff] withowgubstantial, sufficient, and untainted

evidence, Defendant[s] violated her rights.
(FAC 1 60.) In other words, plaintiff relies dhe same alleged misconduct that she cites in
support of her procedural due process claim.

Yet, plaintiff has not pointed to any conducattitould be characterized as “inspired by
malice or sadism™ or a “brutal @hinhumane abuse of official power3ee, e.g., DQel36 F.
Supp. 3d at 869 (initiation of anvestigation into student’dlaged misconduct did not shock the
conscience) (quotingvebh 828 F.2d at 1158). Her conclusalfegation alone, therefore, that
such conduct “shocks the conscience jihsufficient to spport this claimSee Mixon193 F.3d
at 400. Because plaintiff's complaint allegatipesen if believed, do nauggest conduct that
would rise to the level of a substantive due psscviolation, University defendants are entitled
to dismissal on this claim, as well.

Qualified Immunity

Even if the Court were to conclude that twmplaint states claims for violations of the

Due Process Clause, defendantguar that the factual allegatis show that the individual

defendants are entitled to quadii immunity from suit in their personal capacities on these

claims. Plaintiff offers no opposition to defendarargument that Wilson and Dessin are entitled
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to qualified immunity in the individual capacitjaims. Instead, she diracthe Court’s attention

to the fact that she has also sued these mhalivs in their official capacities. The Eleventh
Amendment precludes suits in federal court for money damages against state $afitiesle
Tribe of Fla. v. Florida517 U.S. 44, 116 S. Ct. 1114, 134Hd. 2d 252 (1996). Claims against
public universities and universitgfficials acting in their offical capacities are considered
actions against the state for purposes of the Eleventh Amenddadat.v. Melg 502 U.S. 21,

112 S. Ct. 358, 116 L. Ed. 2d 301 (1991). Nonetheless, the Eleventh Amendment does not bar §
1983 actions brought against state @#fis in their official capaties seeking prospective relief.
Williams v. Commonwealth of Ky24 F.3d 1526, 1544 (6th Cir. 1998€iaz v. Mich. Dep't of
Corr., 703 F.3d 956, 964 (6th Cir. 2013) (citation omitted). Accordingly, Wilson and Dessin are
not immune to suit in their offial capacities if plaintiff seks “prospective relief to end a
continuing violation of federal lawDiaz, 703 F.3d at 964.

Plaintiff highlights the factthat she has sought declargt and injunctive relief.
However, a review of the FAC reals that the alleged violationsfetleral law are predicated on
past acts, not continuing conduct. The disnhigsa the law school occurred in 2015, and while
she seeks declaratory anduingtive relief, she does noteje an ongoing violationSeEeFAC at
336 [relief sought includes “reversing the outcome and findings of plagiarism, correcting the
academic record and issuing [plaintiff] a J.ddaallowing [plaintiff] to complete her L.L.M.
program”).See Brown v. StricklandNo. 2:10-cv-166, 2010 WL 262987&, *4 (S.D. Ohio June
28, 2010) (“a declaratory judgment against state affiaileclaring that theyiolated federal law
in the past constitutes retrospective relief, anbarred by the Eleventh Amendment”) (citing
Green v. Mansoyd74 U.S. 64, 68, 106 S. Ct. 423, 88 L. Ed. 2d 371 (1986&9), e.g., Marshall

v. Ohio Univ, No. 2:15-CV-775, 2015 WL 7254213, at *13 (S.D. Ohio Nov. 17, 2015)
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(university officials were entitled to Eleventkmendment immunity fio constitutional claims
brought against them in their official capaatienotwithstanding request for injunctive relief,
where no ongoing violation alleged). Because alleged violations of federal law are not
threatened or ongoing, the Court finds th&tlson and Dessin are entitled to Eleventh
Amendment immunity on Counts One and Twahe extent they are brought against them in
their official capacities. Therefe, Eleventh Amendment immunity simply provides one more
reason why she cannot maintain her officigbax@ty due process cltas against Dessin and
Wilson.

Turning to the personal capgcdue process claims and the issue of qualified immunity,
it is well settled that this imanity analysis proceeds in two sésg First, the Court considers the
“threshold question: Taken in the light mostdeable to the party assg the injury, do the
facts alleged show the [official’sjoaduct violated a constitutional right®aucier v. Katz533
U.S. 194, 201, 121 S. Ct. 2151, 150 L. Ed. 2d 272 (2001ihat question is answered in the
affirmative, the Court next asks “whether thghti was clearly establistie . . in light of the
specific context of the case[.[d. “For a right to beclearly established, th@ontours of the right
must be sufficiently clear that reasonable official would und&ad that what he is doing
violates that right."Feathers v. Agy319 F.3d 843, 848 (6th Cir. 2003) (quotation marks and
citations omitted)see Plumhoff v. Rickayd-U.S.--, 134 S. Ct. 2012, 2023, 188 L. Ed. 2d 1056
(2014) (“[A] defendant cannot be said to haxielated a clearly established right unless the
contours were sufficiently definitthat any reasonable officiad the defendant’'s shoes would
have understood that he was violating it. In otlerds, existing precedent must have placed the
statutory or constitutional gagon confronted by the official beyond debate.”) (quotation marks

and citations omitted)Valton v. City of Southfield®95 F.2d 1331, 1336 (6th Cir. 1993) (In
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determining whether a constitutional right is clgastablished, a district court looks for binding
Supreme Court or Sixth authoritgr finally, in extraedinary cases, decans of other circuit
courts.) (citation omitted). A district court enjoydiscretion in deciding which of the two prongs
of the qualified immunity analysishould be addressed first ighit of the circumstances in the
particular case at handPearson v. Callaharb55 U.S. 223, 236, 129 S. Ct. 808, 172 L. Ed. 2d
565 (2009) (observing that, while the two-sta§aucier protocol approach is no longer
mandatory, the Supreme Court “continue[sidoognize that it isften beneficial”).

When a defendant raises a qualified immudéyense, the burden @ the plaintiff to
prove that the officials are nehielded by qualified immunitySilberstein vCity of Dayton 440
F.3d 306, 311 (6th Cir. 2006) (citation omitte8heets v. Mullins287 F.3d 581, 586 (6th Cir.
2002) (The plaintiff bears the ultimate burderpadving “that the deferaht’'s conduct violated a
right so clearly established that a reasonatfiecial in his position would have clearly
understood that he or she was unaleaffirmative duty to refraifrom such conduct.”) (citation
omitted). “Stated differently, the issue is ‘wheththe defendant had fair warning that their
actions were unconstitutional.Ward v. Members of Bd. of Control of E. Mich. Unix00 F.
Supp. 2d 803, 813 (E.D. Mich. 2010) (quoti@gawey v.Drury, 567 F.3d 302, 313-14 (6th Cir.
2009)).

Plaintiff has not even attempted to satisfis thurden. Nonetheless, the Court, out of an
abundance of caution, considerg thuestion of whether, based on the pleadings, Wilson and
Dessin are entitled to judgment in their favorthe availability of qualified immunity.

Plaintiff's substantivedue process right to continuder law school education to
completion free of arbitrary anchpricious state action is not clearly established. The Supreme

Court has never recognizedch a right, and has oriheen willing to assumarguendothat such
27



a right exists for purposes of determining whetie facts alleged would support such a right.
See, e.g., Regents of Univ. of Mich. v. Ewitft U.S. 214, 222-23, 106 S. Ct. 507, 88 L. Ed. 2d
523 (1985). Likewise, while th8ixth Circuit has assumeatguendothat such a right exists for
purposes of discussion, it hafuged to recognize such a rigim the absence of an equal
protection violation.See, e.g., Bell351 F.3d at 251. Because this right has not been clearly
established by binding precedent, the Court fin@d$ Bessin and Wilson would be entitled to
gualified immunity on plaintiff's substantive due process claim.

The same holds true for plaintiff's procedural due process cl&fnie there is binding
precedent that establishes that university studardgsentitled to due process before they are
subjected to disciplinary sanctigras set forth above, it has rimten clearly d@ablished that
plaintiff was entitled to all of the procedunatotections she complains were missing from her
disciplinary proceedings. In fact, in many ress, plaintiff received more process than
mandated by the Due Process Cla®&se Flaim 418 F.3d at 640-43 (no due process right to
counsel in non-complex student disciplinary ggedings, no right to written fact findings, and
no right to an appeal). Thew€, it cannot be said thatethcontours of the rights were
sufficiently definite that anyeasonable official would haviknown that her procedural due
process rights were being violat&ke, e.g., D016 WL 1161935, at *13ufiversity officials
were entitled to qualified immunity where it wast clearly established dh student was entitled
to individual procedural protections prior teing dismissed for violating school's conduct
code). This is especially truevgin the fact that the record ddtahes that plaintiff was supplied
with notice of the charges against her befor atimitted to a Disciplinary Code violation, was
provided a hearing on the chasg@here she was represented by counsel and allowed to offer

witness testimony, was suppliagith written fact findings from the Committee, and was
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permitted an opportunity to appeal the decisidecordingly, defendants Wilson and Dessin are
entitled to qualified immunity on plaiifits procedural dugrocess claim.
ADA and Rehabilitation Claims

In Count Three, plaintiff allegethat the University defendatfifailed to adequately
accommodate her disabilities, in violation afld Il of the ADA. Court Four raises a similar
claim under Section 504 of the Rehabilitatiort.A€laims brought under the Rehabilitation Act
are generally reviewed under the sast@ndards that govern ADA claimsShaikh v. Lincoln
Mem. Univ, 608 F. App’x 349, 353 (6tir. 2015) (citingJakubowski v. Christ Hosgdnc., 627
F.3d 195, 201 (6th Cir. 2010)). Accordingly, the Galhall consider the sufficiency of the two
claims togetherSee, e.g., Carten v. Kent State UniA8 F. App’x 499, 500 (6th Cir. 2003).

In order to establish arima facie case for failure to accommodate, plaintiff must
establish that: (1) she &sdisabled person within the meagiof the ADA; (2) she is otherwise
gualified to continue in the academic prograth or without reasonable accommodation; (3)
the school knew or had reason to know abdwetr disability; (4 she requested an
accommodation; and (5) the school failed pgoovide the necessary accommodati@ee
generally Johnson v. Cleveland City Sch. Dié43 F. App’x 974, 982 (6th Cir. 2011) (citing
DiCarlo v. Potter 358 F.3d 408, 419 (6th Cir. 2004¥ee also Shaikl608 F. App’x at 353.
Defendants argue that plaintiff has failed tofeeth factual allegationthat, if believed, would

establish that she is a disabled person undgeADA, that University defendants were aware of

2 These claims are brought against defendants DeBainks, and Wilson in their official capacities onee
Tanney v. Boles400 F. Supp. 2d 1027, 1044 (E.D. Mich. 2005) (“neither the ADA nor the RA allows suits against
government officials in their individual capacity”) (citations omitted).
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any qualifying disability, and thaaintiff requested an acconaaiation. Because the Court finds
that plaintiff failed to allege facts sufficient to establish that defendants were aware of her
disability or that she madepoper request for an accommodatithe Court need not consider
whether she was a qualified ingtlual with a disability.

“A publicly funded university is not reqwd to provide accommodation to a student
under the ADA or the Rehabilitation Act untilettstudent provides a proper diagnosis of his
claimed disability and specifally requests an accommodatioi€arten 78 F. App’x at 501
(citing Kaltenberg v. Ohio Coll. of Podiatric MedL62 F.3d 432, 437 (6th Cir. 1998Buescher
v. Baldwin Wallace Uniy 86 F. Supp. 3d 789, 806 (N.D. Ohio 2015) (citation omitted). Plaintiff
bears the burden of demonstratthgt she requested an accommodatigurescher86 F. Supp.
3d at 806 (citingsantt v. Wilson Sporting Goods C&43 F.3d 1042 (6th Cir. 1998)).

While plaintiff alleges that she “has a dotwented psychiatric histy of ADHD, anxiety
and depression[,]” she fails to ake that, if this is indeed aqger diagnosis o& disability, she
ever shared this documentation with, or otheewpsoduced a diagnosis, tany official at UA.
(FAC 1 11.) Rather, her communiicans/interactions with UA psonnel are alleged as follows:

e “On October 2, 2012, [plaintiff] met witRrofessor Stephen Cook who operated

the Sounding Board program, which wedssigned to provide assistance to

struggling students. After meeting witRrofessor Cook, [pintifff met with

psychologist Eric Hayden, Ph.D. at theilgnsity of Akron Counseling Center

several times between OctobedaDecember of 2012.” (FAC | 12.)

e “During her first year of law school, [pliff] also reportedher depression and
anxiety to Professor Richard Cohen wivas her LARW | and Il instructor.”

(FAC 1 13.)

e “On November 17, 2014, [plaintiff] notified h@rofessors about her fall [down a
flight of stairs at a sporting arena] and requested that her classes be recorded for

her because she was unable to attend.” (FAC 1 17.)

e On December 1, 2014, and December 23, 2014, she again sought treatment for
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depression and anxiety at the UniversifyAkron Student Health Center.” (FAC
118.)

e Plaintiff “emailed her professors to adei them of her concussion and that she
needed to miss classes.” (FAC T 21.)

e When she requested additional time fremofessor Vacca in which to complete
her thesis, she advised him that “slvas experiencing a difficult year, both
personally and professionally, and that sfwild provide a drafof the thesis as
soon as possible.” (FAC T 22.)

e “On April 13, 2015, while hospitalized, [pt#iff] emailed Defendant Banks and
requested assistance with notifying her essbrs about her hatglization so that
classes could be recorded for her.” (FAC 1 24.)

e In an email, dated April 21, 2015, plaifitadvised defendant Banks that “she
continued to struggle with medical problems and that she was extremely worried
about the effect of her poor healthlmer academic performance.” (FAC  25.)

e On April 29, 2015, plaintiff “emailed Pragsor Jacqueline Liph to reschedule a
meeting with her. [Plaintiff] explained &l she received an epidural on April 28,
2015 and that the anesthesia wabkadtecting her.” (FAC  29.)

e On May 4, 2015, plaintiff “emailed DefenataBanks to request accommodations
for her final exams. [Plaintiff] stated thdtie to her back pain, she was concerned
about whether she would be able to sit for a three hour examination period.
[Plaintiff] explained that she was worriethout her back pain impacting her exam
performance. She requested an additivealto fifteen minutes of exam time for
purposes of walking and/or stretobi her back. No accommodations were
granted.” (FAC | 32.)

e Plaintiff “advised Defendant Banks thatestlid not feel she was in any condition
to take her examinations. Defendant Baaksised [plaintiff] that she must take
her examinations as scheduled.” (FAC { 39.)
Absent from the FAC are any allegatiotisat plaintiff preseted a diagnosis of a
recognized disability to any offial at UA. Comments, such ake was “experiencing a difficult
year”, or that she “continued to struggle witiedical problems”, cannot psibly be construed as

a proper diagnosis. Likewise, the fact that she advised variowespoo$ that she needed to miss

classes because of an @bs or injury, or even that she “cgfed her depressiaand anxiety” to
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her writing instructor, does not come close to satisfying this requirei@eatKaltenbergl62
F.3d at 437 (“That plaintiff tolé&n academic counselor at fiellege that she thought she might
have adult attention deficit disorder simply did not impose an obligation to offer
accommodations.”) (citation omitted). Along thesame lines, the fact that she received
treatment at UA’s counseling center, aloneas insufficient to trigger UA’s duty to
accommodate a documented disability, where tlae no allegations that she received a
diagnosis from the counselling center, releasag diagnosis to UA offials, or requested a
specific accommodation during ébe sessions or thereaftéd. (no evidence that plaintiff
released an evaluation from the university'sircgelling services to the college). Additionally,
while plaintiff alleges that UA officials failed tengage her in an intertive process designed to
identify appropriate accommodationrse€FAC {1 24, 35), plaintiff failgto allege that any of
these failures was preceded by her submissioa diagnosis and a specific request for an
accommodationSee Downey v. Crowley Marine Servs., 1286 F.3d 1019, 1023 n.6 (9th Cir.
2001) (The “obligation to enge in an interaove process . . . to find a reasonable
accommodation is triggered by [the individual] givimgtice of the . . . didality and the desire
for accommodation.”) (citation omitted). Because the complaint allegations are insufficient to
establish, if believed, that plaintiff presentadqualifying diagnosis and requested a specific
accommodation, she cannot maintain her accommodation claims.

[VV. CONCLUSION

For the reasons set forth herein, plairgiffiotion to amend is granted in part, ODHE’s
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motion for judgment on the pleadings is deniedna®t, and University defendants’ dispositive
motion is granted.

IT IS SO ORDERED.

Dated: July 28, 2016 SLo ol
HONORABLE SARA LIOI

UNITED STATES DISTRICT JUDGE
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