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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANGELIA GERALDI, ) CASE NO. 5:16CVv823
)
Raintiff, )
)
V. )
) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff Angelia Geraldi (“Geraldi”) seekadicial review of the final decision of
Defendant Commissioner of Social Secu(if@ommissioner”) denying her application for
Disability Insurance Benefits 1B”) and Supplemental Security Income (“SSI”). Doc. 1. This
Court has jurisdiction pursuant4@ U.S.C. § 405(g) This case is before the undersigned
Magistrate Judge pursuant to the eamof the parties. Doc. 12.

For the reasons stated below, the decision of the CommissiokieFIRMED .

I. Procedural History

Geraldi protectively filed an applicationrf®IB and SSI on October 5, 2012, alleging a
disability onset date of @aber 2, 2012. Tr. 132, 341. She alleged disability based on the
following: herniated disc in lumbar spine, asth diabetes, pinched nerve in her back, anxiety
and neuropathy. Tr. 345. After denials by the state agencylynfiia. 208, 209) and on
reconsideration (Tr. 242, 243), Geraldi requesteddministrative hearing. Tr. 278. A hearing
was held before Administrative Law JudgaLJ”) Eric Westley on August 26, 2014. Tr. 151-

179. In his September 5, 2014, decision (Tr. 132-145), thed&tlefmined that Geraldi could
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perform her past relevant work and that theeee jobs in the natiohaconomy that she could
perform, i.e., she was not disadl Tr. 144. Geraldi requestexiiew of the ALJ’s decision by
the Appeals Council (Tr. 128) and, on Febru&rg016, the Appeals Council denied review,
making the ALJ’s decision the final de@siof the Commissioner. Tr. 1-4.

1. Evidence

A. Personal and Vocational Evidence
Geraldi was born in 1969 and was 43 yearsaolthe date her application was filed. Tr.
341. She completed high school and has a alilegree in medical assisting and phlebotomy.
Tr. 158. She last worked in October 2012 asregiver in a group home. Tr. 158-159.
Previously she worked as a caregiver for ailjafriend, a registration clerk, a phlebotomist, a
veterinarian technician and a phmacy technician. Tr. 161.
B. Relevant Medical Evidencé
Geraldi began seeing Ibrahim Bshara, Mfbx. Jow back pain in July 2006. Tr. 426.
On September 6, 2012, Geraldi had a bone aftancomplaining of joint pain. Tr. 428.
The bone scan revealed a mild degenerativagda her right patellofeoral (knee) joint and
was otherwise unremarkable. Tr. 428. Opt8mber 20, 2012, she had an MRI of her lumbar
spine after she complained of low back padiating into her pels, hips and legs and
numbness in her extremities. Tr. 488. The Mitvged a mild degree of spinal stenosis at the
L4-5 level due to a broad-based disc bydgsteriorly, mild hypertrophy of the ligamentum
flavum, and mild facet arthrosis and hypertrophgdaminantly on the left side. Tr. 488. X-rays

of Geraldi’s right knee taken the same dagweed mild degenerative change. Tr. 491-492.

! Geraldi did not challenge the ALJ’s findings regarding her mental impairments. Accordirgliheomedical
evidence relating to Geraldi's challenged physicglairment is summarized and discussed herein.



From October 5 to October 9, 2012, Geralds admitted to Fairew Hospital after
complaining of severe back pain in her lumbar epivat radiated to hemght anterior thigh. Tr.
521. She reported having back pain for theflastyears. Tr. 521. She had aggravated her
back at work the previous week while helptognove a heavy patient. Tr. 521. Her pain was
worse with movement and sleeping on her balok.521. She denied legeakness or band-like
pain. Tr.521. Dr. Bshara had given her ameased dose of Vicodin but it had not helped her
pain and he advised she go to the hospifal.521. Doctors reviewed her September 2012
lumbar MRI and interpreted it as showing@mal lumbar spine with “some minor bulging
disk.” Tr. 520.

A follow-up MRI of her lumbar spine takeon October 6, 2012, revealed degenerative
changes most severe at L4-L5 and L5-S1.582. She had bulging discs resulting in mild
central canal narrowing, mild neural forammarrowing, and facet hypertrophy resulting in
contact with traversing S1 nerve roots. 932. She was evaluated by Emad Daoud, Ph.D., of
pain management, who found that Geraldi’s curpain was not controlled even with opioid
therapy. Tr. 527. Upon exam, she had normal mstagth, sensatiomd reflexes. Tr. 527.
She had “questionable” bilaterataght leg testing. Tr. 527. She was prescribed steroids and
diagnosed with lumbosacral spondylosishwiit myelopathy, lumbatisc degeneration,
migraine, spinal stenosis, matobesity, diabetes, asthma, dysthymic disorder, leukocytosis,
and tobacco use. Tr. 520. She was dischaagddcheduled for an epidural injection the next
day. Tr. 520.

On October 10, 2012, Geraldi received an L4isitBrlaminar epidural steroid injection

from Joseph Abdelmalak, M.D. Tr. 554.



On October 13, 2012, Geraldi saw Dr. Bshara for a follow-up. Tr. 436. She complained
of low back pain and muscle aches. 435. Upon exam, she exhibited no abnormal spinal
curvatures and had intact motor and sensamgtfon, reflexes and gaiflr. 436. Dr. Bshara
prescribed Percocet on an as-needed basis falver Tr. 436. He explained to Geraldi that
she needed to lose weight or etz pain would get worse. Tr. 436.

Geraldi returned to Dr. Bshara on OctoBB, 2012. Tr. 459. Her pain was improved
“but not completely the same.” Tr. 459. Upon exam, shemas apparent distress but
exhibited pain with rargof motion of her low back and a slpshuffling gait. Tr. 430. She was
moderately obese at a weiglit270 pounds. Tr. 430. Dr. Bshasdilled Geraldi’'s prescription
of Percocet. Tr. 459. The next day, Bbdelmalak gave her a left L5-S1 and S1
transforaminal epidurateroid injection. Tr. 500.

On February 22, 2013, Geraldi returned to the Fairview Hospital emergency department
complaining of dizzy spells, tremors, and fgiain. Tr. 634. She had pain in her knees,
shoulders, low back and feet; she also statatstie had neuropathy. . B34. She had not been
taking her medications, except for her diabetes medication, because she could not afford it. Tr.
634. She ran out of her Percocet two waeka. Tr. 637. Upon examination, she had no
tenderness and she was able to ambulate on lrer ®w 637. Her medical note reads, “Patient
is insistent that she is unable to walk, however she is able to walk she has walked to the
bathroom and walked down the hall. She doessthisly, but without assistance.” Tr. 637. She
requested narcotic pain medication but meditaff would not prescribe it for a number of
reasons, including because she had already recaipeescription for narcotics in the past 30
days. Tr. 638. She declined the staff's offewmfodin. Tr. 638. Dr. Bsara was contacted and

instructed Geraldi to followap with him. Tr. 638.



On April 16, 2013, Geraldi visited the Par@ommunity General Hospital complaining
of migraines. Tr. 683. She denied pain anywie¢se but her head. Tr. 88 She stated that she
had been under a lot of stréately, including having a veml family member at Metro
Hospital, and “[s]he is hoping et something very quickly fdrer headache so she can go over
to Metro.” Tr. 683. Upon examination, she halll $trength in her extremities, intact sensation,
normal reflexes and a normal gait. Tr. 683.

On November 11, 2013, Geraldi wenfRarma Community General Hospital after
injuring herself when she was at a restauasat a chair collapsed under her. Tr. 688. She
described “left-sided buttocks Ipe area pain” made worse whehe sat on that area. Tr. 688.
She denied any hip, knee, ankle or foot pdin.688. Upon examination, she walked with a
mild level of antalgia, had left-sided parasmiis and Sl jointenderness when palpated, had a
limited range of motion in her lumbar spine, intairength in her extremities, and trace reflexes
at her knees and ankles. Tr. 688.

On May 6, 2013, Geraldi saw Charles KoeMe). Tr. 614. These notes are difficult
to read, but it appears as though Koepke diagnosed fibromyadgand anxiety and prescribed
medication. Tr. 614. On June 6, 2013, Geraldi replathat she could bely walk the prior
week. Tr. 613. Dr. Koepke opined that she jiketeded chronic pain management, referred her
to “ortho,” and prescribed medication. Tr. 618.

On September 24, 2013, Geraldi complaineDrtaKoepke of difficulty walking and that
her right knee was giving out. Tr. 616. She hadtiple tender points and Dr. Koepke remarked
that she had not seen pain management dndbeind prescribed medication. Tr. 616. Geraldi
saw Dr. Koepke on November 19, 2013, for a follow-up for back pain after she had had a fall on

November 10, 2013. Tr. 615. X-rays of her l@anbpine showed mildegenerative changes



and no fracture or dislocation. Tr. 619. Dr. Koepkmarked that Geraldi had still not seen pain
management or “ortho” yet. Tr. 615. Dr. éfuke diagnosed a strain and contusion and
prescribed medication. Tr. 615.

On May 21, 2014, Geraldi saw Dr. Koepke fah@ck-up for her back and leg pain. Tr.
625. Upon exam, she had multiple tender points. Tr. 625. Dr. Koepke “again urged [her] to see
chronic pain [management], orthahd prescribed medication. Tr. 625.

On June 24, 2014, Geraldi began treating ardtealth and saw PaFinton, M.D. Tr.
708. Upon exam, she had normal reflexes, intattag®n in her extremities, no motor deficits
and a normal gait. Tr. 710. She had tenderngsalpation in her lumbar spinal and paraspinal
regions and a reduced range of motion. Tr. 730e was diagnosed with diabetes, neuropathy,
low back pain, anxiety and depressiasthma, and obesity. Tr. 710-711.

On July 10, 2014, Geraldi saw Yashar Eshralgl.D, for pain management upon referral
from Dr. Koepke. Tr. 719. Gddareported that she had tried pfoad therapy and epidurals but
continued to have pain. Tr. 720. Heration for standing, sitting, and walking was
unremarkable. Tr. 720. Upon exam, she had maely painful flexion, extension and rotation
of her lumbar spine. Tr. 720. Motor strengtbnsation, and reflexes in her extremities were
normal, her fine motor coordination was nornaadd her gait was normal. Tr. 723. She was
diagnosed with low back pain, depressive disorder, neuropathy, fiboromyalgia and migraines. Tr.
723. Dr. Eshraghi recommended ptwrapy, weight control, arah epidural injection. Tr.

7124.
On July 25, 2014, Geraldi received a bilate&S1 lumbar transforaminal epidural

steroid injection. Tr. 730.



On August 5, 2014, Geraldi returned to paianagement complaining of lower back
pain radiating to her right leg that was cgmsharp, dull, intermittent, and burning. Tr. 737.
She reported that the epidurgkiction she received on July 25idiot help at all. Tr. 737.
Percocet helped “somewhat.” Tr. 737. Upxam, Todd Markowski, CNP, found Geraldi to
have tenderness to palpation im henbar spine, bilateral Sl jamand hips. Tr. 738. She had
normal reflexes and sensation, normal motor strength in her extremities, and she walked with the
assistance of a walker. Tr. 738. Markowatided Mobic to Geraldi’'s prescribed pain
medication regimen, refilled her Percocet, and, if the new medication was not effective, planned
to take another MRI and canlsa neurosurgeon. Tr. 739.

C. Medical Opinion Evidence
1. Treating physician

On March 9, 2013, Dr. Bshara completed a medical source statement on behalf of
Geraldi. Tr. 611-612. He limited Geraldi tétihg and carrying ten pous due to her lower
back pain, standing/walking a half-hour at a timaauthree hours total due to her herniated disc,
and sitting one hour at a time upttwee hours total. Tr. 611. Hieited her to rare postural
changes; rare reaching, pushing, pulling fimel manipulation; and occasional gross
manipulation. Tr. 611-612. He alepined that Geraldi would needdtevate her legs at will to
45 degrees and to take extra breaks and3kedldi’'s severe pain interferes with her
concentration, takes her off taskdacauses absenteeism. Tr. 612.

2. State agency reviewers
On December 19, 2012, state agency physiDiane Manos, M.D., reviewed Geraldi’s

record. Tr. 187-190. Regarding Geraldi's dessil functional capacity (“RFC”), Dr. Manos



opined that Geraldi can perform light work wahcasional postural limitations and without
concentrated exposure to fumes, odors, dgstses, and poor véation. Tr. 188-189.

On May 9, 2013, Lynne Torello, M.D., review€graldi's file and adopted Dr. Mano’s
opinion. Tr. 219-220.

D. New Evidence provided to the Appeals Council

On February 18, 2015, more than five nmsnafter the ALJ’s decision, Geraldi submitted
additional medical evidence toetii\ppeals Council. Tr. 7. EhAppeals Council found that the
medical records related to a later period of tand, therefore, did not affect the ALJ’s decision
as to whether Geraldi was disabled on or teeffeptember 5, 2014. Tr. 2. The pertinent records
are as follows:

On October 9, 2014, Geraldi continued to repartk pain to Markowski. Tr. 9. She was
taking Percocet and Mobic and refeat that the Mobic did not helput the Percocet reduced her
pain level froma 10toa 7. Tr. 9-10. Upon exation, she had a rest tremor in her right arm,
walked with a walker, and had temdess to palpation in her lumbspwine, Sl joints and hips.

Tr. 10-11. She had full motor strength, normal aéos and normal reflexes in her extremities.
Tr. 11.

On October 27, 2014, an MRI of Giraldi’s lumbar spine showed an annular tear at L4-5
resulting in mild canal stenosis, severe laftdt arthropathy, moderaight facet arthropathy,
and multilevel spondylosis. Tr. 18.

On November 6, 2014, Geraldi reported thatBeet reduced her pain from a 10 to an 8
but she did not feel it was helping enough. 5. Upon exam, she had full muscle strength,

intact reflexes and intact sensat Tr. 56. She had tendernespadpation in her lumbar spine,



Sl joints and hips. Tr. 56. Markowski starteet on MS Contin and instructed Geraldi to follow
up in one month to reassess. Tr. 56.

On November 11, 2014, Geraldi attended @rogurgery consultation with Bulent
Yapicliar, M.D. Tr. 77. She reported that lack and leg pain had gotten worse over the past
few months. Tr. 77. Upon examination, Geralad normal motor strength, normal muscle
tone, and normal reflexes in her extremiti&s. 77. Dr. Yapicliar reviewed Geraldi's lumbar
MRI and interpreted the resulis “grossly normal.” Tr. 77.

On December 4, 2014, Geraldi reported to Margki that, since her last visit, she had
gradually worsened. Tr. 82. Her pain was glaard continuous witho attendant weakness in
her arms and legs and she had numbness ariddgingpwn her left leg. Tr. 82. She reported
that her Percocet and MS Contin took her jlgdm a 9 to a 7. Tr. 82. Markowski noted that
she had seen a surgeon and was not a canédatiergery. Tr. 82. Her physical exam findings
were unchanged from her last visit. Tr. 84.

On December 31, 2014, Geraldi complainedeafknpain on the right side of her spine.
Tr. 92. She stated that she did not believe hiermpadications were helping much. Tr. 92. An
x-ray of her cervical spe was normal. Tr. 100. Her physical examination findings remained
unchanged since her prior visit. Tr. 94.

On January 14, 2015, Geraldi reported thatplaém had “rapidly worsened.” Tr. 115.
She had pain in her whole neck and right armd she was dropping things; she was staying in
bed and using a walker to ambulate. Tr. 1UBon exam, she had tenderness to palpation over
her paraspinal muscles in the reportedly painful areas. Tr. 118.

E. Testimonial Evidence

1. Geraldi’s Testimony



Geraldi was represented by coelnand testified at the adnistrative hearing. Tr. 153-
173. She testified that she la&r last job as a caregiver fogrebral palsy patients because of
physical pain and explained that it was a “velnygical job.” Tr. 159. By the time she got home
from work in the evenings, she could barely watkthe three steps totgeto her house. Tr.
150. She had been having a lot of pain, called her doctor, and was admitted to the hospital. Tr.
159. She was hospitalized for four days andatook return to work. Tr. 159. She does not
feel she can work because she has a lot of pdiyisititations such as bending and standing for
more than ten minutes. Tr. 161. She has “@agy’ neuropathy in hdeet and her herniated
discs press on her sciatica nerve on both sidgshame is no position thatleviates her pain,
such as lying down, sitting up or leaning badk. 161. She has received more than a dozen
epidural blocks but they havet helped her. Tr. 161-162. Tlast one was a month prior after
her new doctor decided to try the injection frardifferent angle on bottides of her back, but
that did not help either. Tr. 162. The ALJ askéhy, if the injections did not help her, she
continued to receive them, andr@leli stated that she had not gone back to her new doctor and
that “they said something about maybe trying s&amd of an infusion of medication.” Tr. 162.

Geraldi takes several different medicatiémrsneuropathy and pain and an antidepressant
which is supposed to help her pain also, betdbesn’'t get much pain relief. Tr. 162. She has
been on pain medication for a long time dusumeries and procedures over the years and she
has developed a very high tolerance for pain nsatin. Tr. 162. It has been difficult for her to
get pain medication now because “they’re beingsatinized” and she does not know what else
to do. Tr. 163. She has tried physical therapgethimes; the last time was earlier in the year
after a fall. Tr. 163. She cannot stand TENS uetsause she finds them to be very painful.

Tr. 163.

10



Geraldi stated that she was diagnosed fibttomyalgia the prewus year. Tr. 163. She
has days when “every inch of me hurts, and ewgrskin hurts.” Tr. 163. She also has diabetes
and she takes insulin. Tr. 164. She statedsti@is unable to do things that she used to do
before, like go to Cedar Point, because she “amthat walking, and that standing.” Tr. 167.
She has had a walker since the previous yeanvdr. Koepke wrote her a prescription for one.
Tr. 167. When asked if she uses the walkeb&ance so she does nadt,f&eraldi replied, “I
have a lot of pain in my feet also, not just back and my legs because of the neuropathy.” Tr.
168. She cannot wear closed shoes on hebé&etuse the neuropathy sas an intense feeling
of burning, like she is walking on hot coals. I88. She also loses her balance a lot. Tr. 168.
For example, she will be walking and her knel give out; she may get a sharp pain in a butt
cheek and it causes her knees to buckle1@8. She does not use the walker in the house
because she can hold on to things in the house. Tr. 168.

Geraldi takes Neurontin for her neuropathy &lexeril for muscle cramps in her toes,
arches of her feet, calves, shind her back. Tr. 169. Dr. Bshara recommended that she elevate
her legs to take pressure ofr lower back; she does this@auple of times a day, but it makes
the neuropathy in her feet worse. Tr. 179e 8bes not sleep well part because her pain
makes it difficult to get comfortable. Tr. 170.

2. Vocational Expert’'s Testimony

Vocational Expert Deborah Lee (“VE”) tdged at the learing. Tr. 170-178. The ALJ
discussed with the VE Geraldi’s past relevantknas a caregiver/nursessistant, phlebotomist,
registration clerk and veterinar technician. Tr. 172. The ALJ asked the VE to determine
whether a hypothetical individuaf Geraldi’s age, educatn and work experience could

perform her past work if the dividual had the following characteristics: can lift or carry twenty
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pounds occasionally and ten pounds frequently; cardstr walk six hoursut of an eight-hour
day; sit for six hours out of angdit-hour day; occasionally climbmgps, stairs, ladders, ropes or
scaffolds; can occasionally balance, stoop, kreelich and crawl; must avoid concentrated
exposure to fumes, odors, dust, gases and podfatiemt; can perform tasks in a setting that is
close to home; and can perform goal-orientedkvibmt not at a produan rate pace. Tr. 173-
174. The VE answered that swindividual could perform Gddi’s prior job of registration
clerk, but that she had no idedht location of this job wasade to Geraldi’'s home. Tr. 174.
The ALJ asked how she would factor in the elds-home requirement and the VE stated that
she would look at a person’s geaphic location and then figuoait if there was a particular
radius in which they were looking for a job..T74. The ALJ asked if the individual described
could perform any other jobsid the VE stated that such emdlividual could perform the
following jobs: sales clerk with stores beirajatively close to most people’s homes (4,340,000
national jobs, 150,000 Ohio jobs, 5,200 regional jotashier, generally a position close to an
urban center (1,300,000 national jobs, 50,000 Qits,j21,000 regional jobs); and fast food
worker (1,147,000 national jobs, 55,000 Ojubs, 31,000 regional jobs). Tr. 174-175.

Next, the ALJ asked if such an individuaud still perform Geraldi’s past work or any
other work if the individual was limited to sedary work. Tr. 175. The VE answered that such
an individual could still perfon Geraldi’s past work as agistration clerk and could also
perform work as a receptionist (789,000 national jobs, 20,000 Ohio jobs, 7,500 regional jobs);
appointment clerk (120,000 nawial jobs, 4,000 Ohio jobs, 1,16€gional jobs); and telephone
solicitor (110,000 national job8,600 Ohio jobs, 3,000 regional jobs). Tr. 175-176. The ALJ

asked the VE if an individual could perform Qdra past work or any other work if that
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individual would be off-task for 20% of the tina@d the VE replied thdtwould be problematic
for such an individual. Tr. 177.

Geraldi's attorney asked the VE whethdryaothetical individual could perform work if
the individual could perform sedentary work luith a sit/stand option at will and could rarely
stoop, crouch, kneel, crawl, reach in any directaord push and pull, in addition to the mental
limitations described in the ALJ’s first hypotheticdlr. 177. The VE answered that such an
individual would not be able to perform anynkdecause of the reaching limitation. Tr. 178.

lll. Standard for Disability

Under the Act, 42 U.S.C. § 423(a), eligibility for benefit payments depends on the
existence of a disability. “Disability” is defineb the “inability to engage in any substantial
gainful activity byreason of any medically determinapleysical or mental impairment which
can be expected to result in deat which has lasted or can &gected to last for a continuous
period of not lesthan 12 months.” 42 U.S.C.423(d)(1)(A). Furthermore:

[A]n individual shall be determined to lder a disability only if his physical or

mental impairment or impairments aresoich severity that he is not only unable

to do his previous work but cannot, cmlesing his age, education, and work

experience, engage in any other kindsobstantial gainful work which exists in
the national economy . . . .
42 U.S.C. § 423(d)(2).

In making a determination as to disability under this definition, an ALJ is required to
follow a five-step sequential analysis set oua@gency regulations. The five steps can be
summarized as follows:

1. If claimant is doing substantial g&ith activity, he is not disabled.

2. If claimant is not doing substantigdinful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a

13



severe impairment that has lastedioexpected to last for a continuous
period of at least twelve monthsndahis impairment meets or equals a
listed impairment, claimant is presathdisabled without further inquiry.

If the impairment does not meet egual a listed impairment, the ALJ
must assess the claimant’s residéinctional capacity and use it to
determine if claimant’s impairmentgurents him from doing past relevant
work. If claimant’s impairment deenot prevent him from doing his past
relevant work, he is not disabled.

If claimant is unable to perform paslevant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.

20 C.F.R. §8§ 404.1520, 416.926ee alsBowen v. Yuckerd82 U.S. 137, 140-42 (1987).

Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.

Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the

Commissioner at Step Five to establish whethe claimant has the vocational factors to

perform work available in the national econonhg.

IV. The ALJ's Decision

In his September 5, 2014, decision, the ALJ made the following findings:

1.

The claimant was insured for a petiof disability and disability
insurance benefits on the Octol2e2012 alleged onset date, and she
remains insured for these benethlisough at least September 30, 2015.
Tr. 134.

The claimant has not engaged in dialifying substantial gainful activity
at any time since the OctoberZ®12 alleged onset date. Tr. 134.

The claimant has had the following “severe” impairments since the
October 2, 2012 alleged onset date: abitisorders, obesity, asthma, an
affective disorder, and an aety disorder. Tr. 134.

2 The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehee dittions

to the DIB and SSI regulations regarding disability determinations will be made to the DIB regulations found at 20
C.F.R. § 404.1501 et seq. The analogous SSI regulatierisward at 20 C.F.R. § 416.901 et seq., corresponding to
the last two digits of the DIB cite (i.e., 20 (R 8§ 404.1520 corresponds20 C.F.R. § 416.920).

14



4. Since the October 2, 2012 alleged omsge, the claimant has not had an
impairment, or combination of impairments, that has met or medically
equaled the severity ahy of the impairments listed in 20 CFR Part 404,
Subpart P, Appendix 1. Tr. 135.

5. Since the October 2, 2012 alleged onset date, and with the exception of
possible briefer periods of less thEh continuous months, the claimant
has retained the residual functional @eipy to perform all the basic work
activities described in 20 CFR 404.1521, 404.1545, 416.921 and 416.945
subject to the following limitations/regtions: she can lift and/or carry
up to 10 pounds frequently and up to 20 pounds occasionally; and she can
stand and/or walk for six hours in afght-hour period; and she can sit
for six hours in an eight-hour period; and she can occasionally climb
ramps, stairs, ladders, ropes andffolds; and she can occasionally
balance, stoop, kneel, crouch, and draMowever, the claimant cannot
work in environments where she would have concentrated exposure to
fumes, odors, dust, gases, and/or paottilation. The claimant can also
perform tasks in jobs that are rsatbject to strict time or quantity
demands so long as the jobs aated close to her home. Tr. 139.

6. Since the October 2, 2012 alleged onizde, the claimant has been able
to perform her past relevant work asegistration clerk because this job
would not require her to perform woerelated activities precluded by her
residual functional capacity. Tr. 143.

7. Although the undersigned has found above that the claimant has been
capable of performing past relesavork since the October 2, 2012
alleged onset date, and is, therefoi®, disabled at step four of the
sequential evaluation process, thee @her jobs existing in significant
numbers in the economy that the clanhhas been able to perform since
October 2, 2012. Therefore, the undersigned makes the following
alternative findings for step five tfie sequential evaluation process. Tr.
144.

8. The claimant has not been under aldii#tg, as defined in the Social
Security Act, at any time betweéme October 2, 2012 alleged onset date
and the date of this decision. Tr. 145.
V. Parties’ Arguments
Geraldi objects to the ALJ’s decision thmee grounds. She argues that ALJ failed to

follow the treating physician rule, failed to prolyeconsider Geraldi'pain, and that she is

entitled to a Sentence Six remdnd consideration of new and teaial evidence. Doc. 15, pp.
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10-18. In response, the Commissioner subthasthe ALJ properly considered Geraldi's
treating source opinion and complaints of p#iat his decision isupported by substantial
evidence, and that Geraldi is not entittech Sentence Six remand. Doc. 28, pp. 9-15.
VI. Law & Analysis

A reviewing court must affirm the Commissier’s conclusions absent a determination
that the Commissioner has failedagoply the correct legal standamshas made findings of fact
unsupported by substantial evidence in the record. 42 U.S.C. § A05(gf)f v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Suhstial evidence is more thanscintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992) (quotingrainard v. Sec’y of Health and Human Ser889 F.2d 679, 681
(6th Cir. 1989) (per curiam) (citations omitted)). A court “may not try the dasevo nor
resolve conflicts in evidence, noralge questions of credibility.'Garner v. Heckler745 F.2d
383, 387 (6th Cir. 1984).

1. The ALJ did not violate the treating physician rule

Geraldi argues that the ALJ erred becaweséid not give controlling weight to Dr.
Bshara'’s opinion and failed to give good reasonghe weight he gave. Doc. 15, p. 12. Under
the treating physician rule, “[a]n ALJ musvgithe opinion of a treating source controlling
weight if he finds the opinion well supported tmgdically acceptable clical and laboratory
diagnostic techniques and not incotesis with the other substantedidence in the case record.”
Wilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th Cir. 2004); 20 C.F.R. § 404.1527(c)(2).
If an ALJ decides to give adating source’s opinioless than controlling weht, she must give

“good reasons” for doing so thate sufficiently specific to nk& clear to any subsequent
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reviewers the weight given toghreating physician’s apion and the reasons for that weight.
Wilson 378 F.3d at 544. In deciding tiveight given, the ALJ must consider factors such as the
length, nature, and extent of the treatment relationship; specialization of the physician; the
supportability of the opiniorand the consistency of tlo@inion with the record as whole. See
20 C.F.R. 8 416.927(cBowen v. Comm’r of Soc. Se478 F.3d 742, 747 (6th Cir. 2007).

The ALJ considered Dr. Bshara’s opinion:

In comparison [to the opinions of the statgency reviewing physicians], the undersigned
gives lesser weight to the opons of the claimant’s primary care physician that are found
in exhibit 8F. Besides being inconsistanth the opinions of the State agency

physicians who reviewed this record, thisis®’s opinions that we not incorporated

into the assigned physical residual ftiocal capacity are not supported by the
longitudinal record including thevidence referenced above.

Tr. 142. The evidence that the ALJ refieced above included the following:

First, and in regards to the claimantisysical functioning, the undersigned notes again
that the claimant has been described anenous occasions since the October 2, 2012
alleged onset date as beingur@ogically intact, and/or dsaving normal strength in her
upper and lower extremities, and/or as having a normal gait (see, for example, Exs. 3F, p.
7; 5F, pps. 27, 31 and 34; 12F, p. 19; 14F, p@sd 10; 16F, pps. 3 and 16). There is
also no persuasive evidence showing thatlhienant has needed to use any assistant
devices such as a cane or crutch or watkevheelchair to assi with ambulation over
any continuous 12-month period since Octdhe2012. Significant pathology is also not
seen in a magnetic resonance imaging scaneotlaimant’s lumbar spine that was taken
on September 20, 2012 (see Ex. 4F, p. 30). s$taiso noted on several occasions after
October 2, 2012 that the claimatt not appear to be img acute physical distress (see
Exs. 3F, p. 1; 5F, p. 34; 6F, p. 8; 12F, pps. 4 and 8; 14F, p. 9; and 16F, p. 3). The
undersigned also notes again that the clatraéso expressly denied having any gait
problems on July 10, 2014 (see Ex. 16F, p. 14).th@ndate, the claimant also denied
having any problems walking, standing orisgt(see Ex. 16F, p. 13). The undersigned
has also considered the fact that tlensant’s back problems have been treated
conservatively since October 2, 2012. The undeesl also notes hetkat the claimant
has been able to smoke one pack of citese day[] since October 2, 2012 despite her
asthma which has been described asdgander good control (see Exs. 5F, p. 29; and
16F, p. 4; see also Ex. 12F, pps. 8 and 18).

Tr. 141.
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Geraldi argues that the ALJ erred becausdithénot mention theloctor, his findings or
restrictions explicitly, nor does he identify aggfinitive evidence that contradicts the treating
physician’s opinion.” Doc. 15, p. 12. The Court disges. The ALJ’s failure to identify Dr.
Bshara by name does not render his opiniottyfanor does his failure to mention the
restrictions set forth in Dr. Bshara’'s opiniohhe ALJ accurately characterized Dr. Bshara as
Geraldi’s primary care physician and referenDedBshara’s opinion as Exhibit 8F (Tr. 142);
there is no requirement that he recite the dt&ttame or the restions contained in his
opinion. And the ALJ did identify “definitive” edence that contradicted Dr. Bshara’s opinion,
as set forth above; namely, that Geraldi eapély was observed upon examination to have
normal findings (intact sensatiomuscle strength and gait) By. Bshara and other providers,
that her lumbar MRI findings were not significatitat the record shows that she denied having
gait problems and problems waikj, standing or sitting, thatslinad received conservative
treatment, and that she was not compliant twwehtment, i.e., she smoked a pack of cigarettes a
day despite having asthma and that her asthmaexasstheless considered to be under control.
Tr. 141. In short, the ALJ explained that Behara’s opinion was ngupported by medically
acceptable clinical and laboratatiagnostic techniques and inconsistent with other substantial
evidence in the case recoriee Wilson378 F.3d at 544; 20 C.F.R. § 404.1527(c)(2).

The ALJ’s explanation also constituted good oeasor the weight he gave, i.e., that Dr.
Bshara'’s opinion was inconsistenttivand not supported by the reco®ee20 C.F.R. 8§
416.927(c). Geraldi asserts that thLJ “never considered thBir. Bshara had been treating
[her] for an extensive period of time, orderdgjective testig upon which to base his opinion,
and that there were othendiings from Plaintiff's pairmanagement and other treating

physicians, that were in accord with Dr. Bsha@ggion.” Doc. 15, p. 12. First, the ALJ is not

18



required to discuss every factin 20 C.F.R. 8§ 416.927(cfrancis v. Comm’r of Soc. Sed14
Fed. App’x 802, 804 (6th Cir. March 16, 2011) (t#ough the regulations instruct an ALJ to
consider [the length, nature, and extent of thattment relationship], they expressly require only
that the ALJ’s decision include ‘good reasonsfor the weight . . . give[n] [to the] treating
source’s opinion'—not an exhaustifactor-by-factor analys.”). Second, that Dr. Bshara is the
physician that ordered objective testing upon which to base his decision is not compelling given
that the ALJ remarked that the MRI results thatBshara ordered wermt significant. Tr. 141.

Finally, althoughGerald identifies evidence ithe record that she believes supports Dr.
Bshara'’s opinion (Doc. 15, p. 12), the standambiswhether there is substantial evidence to
support Dr. Bshara’s opinion but whether sahtal evidence supports the ALJ’s decisi@ee
Wright, 321 F.3d at 614. And not allglmecords Geraldi cites ardaeant to her argumenSee,
e.g, Tr. 500, 554 (treatment record of an epidstatoid injection); Tr. 428 (bone scan results
showing mild degenerative change in hghtiknee and “an otherwise unremarkable bone
scan”); Tr. 436 (Dr. Bshara’s treatmemtte from October 14, 2012, showing “motor and
sensory function, reflexes, gaitc@coordination arellantact”); Tr. 520 fospital note stating,
“The MRI from September was reviewed by pain management with [sic] they felt to be a normal
lumbar spine with some minor bulging disk.”). e extent the records Geraldi cites show she
complained of pain, the ALJ found Geraldi’'s gh¢ions not entirely credible (Tr. 140), as
discussed more further below. In sum, thelAldecision is supported by substantial evidence
and is sufficiently specific to make clear to aupsequent reviewers theight he gave to Dr.
Bshara'’s opinion and theasons for that weighBlakley v. Comm’r of Soc. Se681 F.3d 399,
406-407 (6th Cir. 2009); Soc. Sec. Rul. 96-2p.

2. The ALJ properly considered Geraldi’'s complaints of pain
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Geraldi argues that the ALJ did not follovetproper legal standard when evaluating her
pain. Doc. 15, p. 13. 20 C.F.R. 8§ 416.929(c) keth the standard for evaluating pain and the
extent to which pain can reasonably be acakepgeconsistent with the objective medical
evidence and other evidence. When evaluatiagrttensity and persistence of pain, the ALJ
considers all available evidence, including objectnedical evidence obtained from clinical and
laboratory diagnostic techniquese(i range of motion, sensoryfide); the claimant’s daily
activities; the locaon, duration, frequency, and intensitypain; precipitating and aggravating
factors; the type, dosage, effectiveness andeffeets of any medicatns taken; treatment,
other than medication, received; amy aneasures used to relieve paid.

Here, the ALJ considered Geraldi’s allegas®f pain but found her allegations not
entirely credible because they were not substantiated by the objective medical evidence as well
as the non-medical evidence in the record.140. As explained above, the ALJ described the
objective clinical findings showing normal estnity strength, a normal gait, and that Geraldi
was neurologically intact. Tr. 141. She was oimterved to be inng acute physical distress
and denied having problems walking, standorgsitting in July 2014. Tr. 141. She had
received conservative treatment (Tr. 141) ditbnot have significarside effects from
medication (Tr. 142). Although Geraldi argues thatBshara opined #t her severe pain
interfered with her concentian (Doc. 15, p. 15), the ALJ notdidat Geraldi was described as
having good concentration abilities on numerous occasions (Tr. 142). He observed that she has
been able to carry out mostiaties of dailyliving. Tr. 142. See20 C.F.R. § 416.929(c).

Geraldi also argues that evidence in the msbows that Dr. Koepke identified multiple
tender points and diagnosed severe fiboromyalg@obesity. Doc. 15, p. 15. However, the ALJ

considered Dr. Koepke’s diagnosis of fibromyal(r. 135, explaining Wy he did not consider
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her doctor’s diagnosis of fibromyalgia as admeally determinable impairment) and Geraldi’'s
obesity (Tr. 141, stating that Géais obese and that the limitans in his RFC assessment take
into account her obesity).

The ALJ properly considered Geraldi'sipand his decision must be affirmédiright,

321 F.3d at 614 (A reviewing court must affithe Commissioner’s conclusions absent a
determination that the Commissioner has failedpply the correct legal standards or has made
findings of fact unsupported by swéstial evidence in the record¥arner, 745 F.2d at 387 (A
court “may not try the case de novo, nor resaleflicts in evidence, malecide questions of
credibility.”).

3. A Sentence Six remand is not warranted

Geraldi argues that the new evidence sabmitted to the Appeals Council “directly
addresses the underlying medical condition whiclsesiher] pain and the impact of her pain
upon her functioning.” Doc. 15, pp. 15-16. Thsise argues, the Court should remand her case
under Sentence Six of 42 U.S.C. § 405¢g)further administrative proceedingkl.

When an ALJ renders the final decisiontteé Commissioner, additional evidence
submitted to the Appeals Council before or rafite Appeals Council denies review should be
considered only for the purpose of a Sentence Six rem@otion v. Sullivan2 F.3d 692, 696
(6th Cir. 1993). A court may order a SertterSix remand upon a showing by the moving party
that (1) the additional evidence is both “newtdmaterial” and (2) there is “good cause” for
failing to provide the evidence previously. 42 U.S.C. 8 40%{g)lon ex rel. Hollon v. Comm’r
of Soc. Sec447 F.3d 477, 483 (6th Cir. 2006) (quotkaucher v. Sec’y of Health & Human
Servs, 17 F.3d 171, 174 (6th Cir.1994)). Evidence is “new” if it was “not in existence or

available to the claimant at the timmEthe administrative proceedingFoster v. Haltey 279

21



F.3d 348, 357 (6th Cir. 2001) (citir®ullivan v. Finkelsteinrd96 U.S. 617, 626 (1990)).

Evidence is “material” if theres “a reasonable probaityl that the Secretary would have reached

a different disposition of the disabilityasin if presented with the new evidencéd:. (citing

Sizemore v. Sec'’y of Health & Human Ser865 F.2d 709, 711 (6th Cir. 1988)). “Good cause”

is a reasonable justification for the failure to acquire and present the evidence for inclusion in the
hearing before the ALJId. (citing Willis v. Sec’y oHealth & Human Servs727 F.2d 551, 554
(1984)).

Geraldi identifies new evahce that she argues warrants remand: an October 2014 MRI
obtained two months after thedring, medical records showingtter pain did not improve
with Percocet and Mobic, complaints of neack pain, and continuing pain and numbness down
her left leg. Doc. 15, pp. 16-17. First, tleeaords show that, &lbugh Mobic did not reduce
Geraldi’s pain, Percocet didr. 9-10 (Geraldi reporting on October 9, 2014, that Percocet
reduced her pain level from a 10 to aT#);54 (Geraldi reportingn November 6, 2014, that
Percocet reduced her pain from a 10 to an &betdid not feel it was helping enough).

Second, Geraldi asserts that she “developed pa&ickon the right side of her spine” in
December 2014. Doc. 15, pp. 8, 17. That she developed pain in a new area of her body after the
ALJ’s decision is not evidence establishingmpairment that existed prior to the ALJ's
decision. Moreover, Geraldi reported on Jandary2015, that her cervical pain had “rapidly
worsened;” this only serves to demonstrate thatbeere neck pain is a new complaint that did
not exist during the time frame tlAd.J considered. “It is wekstablished that a Sentence Six
remand is not appropriate to consider evidenaedrclaimant’s condition worsened after the
administrative hearing.'Walton v. Astrug773 F. Supp.2d 742, 753 (N.D. Ohio Jan. 18, 2011)

(citing Wyatt v. Sec’y of Health & Human Seng74 F.2d 680, 685 (6th Cir. 1992Rinally,
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Geraldi had a normal cervical x-ray on Decenttly 2014, after her complaints of neck pain
emerged; it is unlikely that her complaints etk pain would have impacted the ALJ’s decision
given that the only diagnostic tesievant to her complaint of neck pain was normal. The rule
that evidence of a worsening condition afterlibaring does not warrant a Sentence Six remain
applies equally to Geraldi’s reports imiember and December 2014 that her condition had
gradually worsened “over the last few month$r. 77, 82. If Geraldi’'s condition worsened

after the administrative hearing,rtagpropriate remedy would befile a new claim for benefits
as of the date that her condition roséht® level of a disabling impairmengee Sizemoy&65

F.2d at 712.

Third, the new evidence routinely showsatrmal physical examination findings, which
Geraldi had consistently had before avidch the ALJ commented on. Tr. 141. Thus,
additional records showing normal objective exation findings would not have caused the
ALJ to alter his decision to the benefit of Geraldi.

Finally, the MRI taken on October 27, 2014, skdvan annular tear at L4-5 resulting in
mild canal stenosis, severe left facet arthropaand moderate right facarthropathy at L4-5;
and multilevel spondylosis. Tr. 18. Geraldi assétt® new MRI is similar to the prior MRIs
[taken in September and October 2012], but@iostmore extensive selts, revealing more
significant findings which provide more clear explanation for the extent of Plaintiff's pain and
limitations.” Doc. 15, p. 17. However, like tB814 MRI, both Geraldi'previous MRIs also
showed only mild canal stenosis (Tr. 488, 53&)though the 2014 MRI shows more significant
arthropathy than the prior two MRIs at th&-5 level, as well as multilevel spondylosis,
Geraldi’'s neurosurgeon described the 2014 MRIltess grossly normal (Tr. 77) and she was

not deemed to be a surgical candidate @2). And a lumbar x-ray taken in November 2013
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showed that Geraldi had mild multilevel degextiee changes in the same area that the 2014
MRI did (Tr. 619, 2013 x-ray showing mild osteopibylipping at the L2-3 level). Thus, it
cannot be said that the 2014 MRI results of multi-level degenerative changes were newly
discovered in 2014. Finally, as noted, Geratitmued to have normal physical examination
findings.

Moreover, Geraldi does not show “good cause’her failure to produce this evidence in
advance of the ALJ’s decision. “The mere faétt tevidence was not gxistence at the time of
the ALJ’s decision does not necessasayisfy the ‘good cause’ requirementCourter v.

Comm’r of Soc. SecA79 Fed. App’x 713, 725 (6th Cir. 2012)he Sixth Circuit “takes a harder
line on the good cause test with respto timing and thus requires that the claimant give a valid
reason for his failure to obta@vidence prior tohe hearing.”ld., quotingOliver v. Sec’y of

Health & Human Servs804 F.2d 964, 966 (6th Cir. 1986) (internal quotation marks omitted).
To show good cause a claimant is requiredeiail the obstacles that prevented her from
entering the evidence in a timely mannBass v. McMahgm99 F.3d 506, 513 (6th Cir. 2007).

Geraldi states, by way of explanatiorhéttiming of the MRI and the updated reports
were not within [her] control.” Doc. 15, p. 1Bhe does not explain why this evidence was not
within her control. The Court nes that the record shows tiat Koepke referred her to an
orthopedic doctor and statedattshe likely need pain management in July 2013 (Tr. 618);
throughout the following year hepeatedly indicated #t she had not seen pain management or
an orthopedic doctor, despite his urging @5, 625); and she finally acted on Dr. Koepke’s
referral and saw pain management one year Bfteakoepke indicated that she should consult
pain management, in July 2014 (Tr. 719). Shst §aw a neurosurgeon after the ALJ’s decision,

in November 2014. Tr. 77. Without further ex@tan, Geraldi’s conclusory assertion that the
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timing of the new evidence was not in her colndla@es not establish “gdacause” for her failure
to obtain this evidence in advance of the ALJ’s decision.

In sum, the evidence provided by Geraldiag material because there is no reasonable
probability that the ALJ would have reached féedent conclusion if presented with the new
evidencefoster, 279 F.3d at 357, and she does notaestrate “good cause” for not obtaining
the evidence soonetourter, 479 Fed. App’x at 725.

VII. Conclusion

For the reasons stated above, the decision of the CommissidkefIRMED .

Foooo (8 (Bt

Kathleen B. Burke
United StatesMagistrateJudge

Dated: December 5, 2016
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