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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

Steven PMutersbaugh, et al. CASE NO. 517CV1300

Plaintiffs, JUDGE JOHN R. ADAMS

MEMORANDUM OF OPINION
(Resolves Docs. 62 and 63)

General Electric, Inc.

Defendant.

N N N N N N N N N N N’

Pending before the Coud a motionto exclude exyert testimony (Doc. 62) and a motion
for summary judgmenDoc. 63)bothfiled by DefendanGeneral Eletric, Inc. (“GE’). Plaintiffs
Steven Mutersbaugtlan Medvic, and Jennifer Grubbs have opposed both motions, afh§&E
replied in support. Upon review, both motions are GRED.
|. Facts& Procedure

The underlying facts that generated this daiv are almost entirely undisputedOn
December 32016, dfire burned down the residence &6East Tallmadge Road Akron, Ohio.
Five of the residents of the home, Omar Rilegiyla Riley, Shanice RileyShirley Wallis, and
Shaniya Simpson, died in or becausepfriessuffered inthefire. Oneotherpersorwas present
in the home, Jennifer Grubkedwassignificantlyinjured but survived the fireThe estatesf
the decedents art@rubbs filed this lawsuit on June 21, 2017.

In their complaint, Rintiffs allege that the cause of the fire wadedective GE gas stove.
Plaintiffs allegeclaims of common law negience design defect, mafacturing defect, ad

failure to warn. GE has moved for summary judgment on all clammthe complaint.
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Additionally, GE has sought to exclude the expert opinions and testimony of SSemael
Plaintiffs have opposed these motions. The Court now resolvparties arguments.
II. Legal Standards

1. Daubert motion

Federal Rule of Evidence 702 provides as follows:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expers scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable prpples and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.

Further,Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), “established the
standard for admissibility of scientific expert testimony under Féduke of Evidence 702.”
Championv. Outlook Nashville, Inc., 380 F.3d 893, 907 (6th Cir. 2004). BecaDaabert requires

that “any and all scientific testimony or evidence admitted [be] not only nefelat reliable,”

id. (quoting Daubert, 509 U.S. at 589), this Court must determine “whether the reasoning or
methodology underlyinghe testimony is scientifically valid arfl whether that reasoning or
methodology properly can be applied to the facts in issigk (quotingDaubert, 509 U.S. at 592

93). The evidence need not be “unassailable” to be admissilev. Turner, 287 Fed. Appx.
426, 433 (6th Cir. 2008) (quotingnited Sates v. Mahone, 453 F.3d 68, 72 (1st Cir. 2006)).
Rather, “[vjgorouscrossexamination, presentation of contrary evidence, and careful instruction
on the burden of proof are the traditional and appaiggmeans of attacking shaky but admissible

evidence.” Daubert, 509 U.S. at 596 (citation omitted).



Moreover,Daubert provides a “non-exclusive checklist of factors” for this Court to use to
“assesg[the reliability of scientific expert testimony.United Sates v. Beverly, 369 F.3d 516,
528 (6th Cir. 2004). Those factors include:

1) whether the expert’s scientific technique or theory can be, or has been, tested
2) whether the technique or theory has been subject to peer review and
publication; 3) the known or potential rate of error of the technique or theory
when applied; 4) the existence and maintenance of standards and controls; and
5) whether the technique or theory has been generally accepted in the scientific
community.

Id. (citing Daubert, 509 U.S. at 5985; Hardyman v. Norfolk & W. Ry., 243 F.3d 255, 260 (6th
Cir. 2001)). Applying the foregoing standrd to Serds opinion and testimonycompels
exclusion.

In his reportSeroopines as follows:

It is my opinion based upon my analysis and examination to date and within a
reasonabldegree oéngineering certainty was the failwkthe gasegulator valve
supplied with the GEAmericana Gas Stove. The photos1Bbelow depict an
exemplar gas regulator valve in an intact state. Note thditeergasketis used
between theipper andower piecesf the valveassembly. Breakdownof this
gasketwill leadto aslowgasleak withoutdamageo the valve.However,with the
regulator valve located as depicted in the stove this slovieg&swill be lit off
when the back burner is lit. The flame from the incipient gas leak wilidzen

by the valve being located as itis. As the flame continues the gasket toilhlhe
consumed wideninthe flamedestroyinghegasket, pocketing gas, and subjecting
the aluminumto acombinationof heating andhe high-pressureside ofthe valve
forcing the softened aluminum to flow as seen in the incident gas regulator valve.

Doc. 673 at 12. Essentially, Sero asserts that heat from the rearebwf the stove over time
degraded he gasket in the gas regulator. This degradation led to a gathédavas eventually
ignited through normal use of the stovermn

Serds opinion must be excluded for numerous reasons. First and foremost, it does not

allow for any form of testing or review. During his deposition, Sero admittetié¢htzd not done



anycalculdionsto support his findings. He admitted that he had done no modetidgdmitted
he had done no sketcheser&was aked the basis of his opinion as follows:

Q. Okay. You just made you saw the damage, and you made the assumption
that this ishow it happened, correct?

A. No, it wasn't assumption, the reason this is what happenés.what fits the
scenario of the fire.

Doc. 62-1 at 61.

Serds methodologyherein is similar to that which he employedBuck v. Ford Motor
Co., 810 F.Supp. 2d 815 (N.D. Ohio 2011).Burck, a collegue on this Catifound that Sero had
effectively used ddifferential diagnosisto reach his conclusionld. at 829830. In &cluding
his opinion, the Court notedOn review of his proposed testimony, | find that Seroisiop
general causation opinion is unreliable because: 1) his methodology is not r&tipldg; 2) his
theory is untested; and 3) his theory has not been submitted for peer review or pulili¢dtiatn
829. The Court went on to note th{&ero has not reliably ruled in EMI as a potential cause of
sudden acceleration, because he has not supplemented his conclusions based on general
engineering principles with reliable methodoldgyd. at 831 (citatiorand quotation omitted).

Similar to this natter,“Sero does not, for example, describe: what he did; how he did it;
[andwhat, if any controls he uspff Id. at 832. The criterion of the scientific status of a theory
is its falsifiability, or refutability, or testability.Daubert, 509 U.S. at 593. Without providing any
guidelines by which Serotonclusion can be testelis opinioncannot meet this element of the
Daubert standard

Odensibly Sero found a failed compent the gas regulator valve, and then fornedaa
theory of causation that would lead back to that failed component. While such methodology may

result inproperresults if scientific methaology is utilized, the Couxtannotsay that Sero used



such methodology. Sero contends that exposing the gas regulator valve to heat overtbme le
the failure of a rubber gasket. Sero, however, never obtained theozthenakeup of the alleged
failed rubber gasket. Moreove3ero never opined on the heat necessary to chedailure of
this gasket. Serdso failed toaddress theemainingcomponents of the gas reguaavalve and
how their properties add affect his anakis. Instead, Sero chose the result he desiradire
caused by a defedn the stove — thercherrypicked the facts thaupported his carusion.
However, even under thedacts, Seroid not uilize any scientific methodologyto reach his
conclsions.

It is difficult for the Court to comprehend how Sero could opine on thedaf the gasket
and gas regulator valve without ever picglly examining theminstead, Sertooked at pictures
of those components. Sero also never testedheigries on similar components afals to
adeguately explain why this testjncould not be done. Moreover, Sero wholly fails to explain
why his alleged cariusionhas not led to a single other fire being reported that was causieid by t
alleged defect. For all of the reasabove, Sero’s opinion must be excluded.

2. Summary judgment

Summary jidgment is appropriate only when there is no genuine issue of materatdact
the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 68&l(odex Corp. v.
Catrett, 477 U.S. 317 (1986)Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). The moving party must demonstrate
to the court through reference to pleadings@iradovery responses the absence of a genuine issue
of material fact.Celotex Corp. v. Catrett, 477 U.S. at 323. This is so that summary judgment can
be used to dispose of claims and defenses which are factually unsupparée®24. The burden

on the nonmoving party is to show, through the use of evidentiary materials, the exidtance



material fact which must be triedid. The court’s inquiry at the summary judgment stage is “the
threshold inquiry of determining whether there is the need faala- whether, in other words,
there are any genuine factual issues that properly can be resolved onlydsr afiifact because
they may reasonably be resolved in favor of either pariyderson v. Liberty Lobby, Inc., 477
U.S. at 250.

The court’'streatment of facts and inferences in a light favorable to the nonmoving party
does not relieve that party of its obligation “to go beyond the pleadings” to oppagleeawise
properly supported motion for summary judgment under Rule 56¢e)Celotex Corp. v. Catrett,

477 U.S. at 324. The nonmoving party must oppose a proper summary judgment motion “by any
kinds of evidentiary material listed in Rule 56(c), except the mere pleadingsetves.”. Id.

Rule 56(c) states, “... [tlhe judgment soughtliste rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file, togetinénengtffidavits, if any,

show that there is no genuine issue of material fact and that the moving party ésl ¢atil
judgment as anatter of law.” A scintilla of evidence in favor of the nonmoving party is not
sufficient.

[I1. Law and Analysis

In their opposition to summa judgment, Plaintiffs assethat evenwithout an expert
opinion that material issues of fact remain for a jury to determine. The Cesagrees.

In order for any of Rintiffs’ claims to sirvive, they must provide some evidence of a
defect inthe stove. Plaintiffs, time and again, assert that thdefect alleged in the Americana
range is that the gas regulatarhich feeds fuel into the range, is located in close of a proximity to
the right rear burner, a heat source. The heat from the burners degrades tlasnmattdre

regulator, causing a gas leak which can turn the open flame on the burner on thatstave i



powerful and unpredictable fife.Doc. 67 at 8. Plaintiffs, however, offer aadence in support
of this alleged defect. Plaintiffs attempt to assiee defect iSobvious” becauseany review of
the design would show th@roximity of the gas regulator valve the rear burer. While this is
true, Plaintiffs haveffered no competent evidea that this' proximity” was in any dangerous or
problematic.

Proper testing could have revealed the heat necessary to damage the componegus of the
regulatorvalve. Additional testing could have revealed whethremot the placement of the gas
regulator valve in relabn to the rear burner allowed for such heat to reach the regulator. Testing
could also have revealed fohat period ottime the egulator would need to be exposed to this
heat to result in failure. Plaiffs, however, never engagad experthat performed any of this
type of teding.  Without suchtesting, Plaintiffs assertions arenothing more conclusory
statements without an evidentiary faiation. With no Rule 56 evidence to support their defect
claims, all of the counts in the corapit must fail.

V. Conclusion

DefendantGE's motion toexclude Serds expert repoyttestimony, andopinions is
GRANTED. GE's motionfor summary judgment is GRANTEDJudgment on the complaint is
hereby entered in favor of Defendant.

IT 1S SO ORDERED.

Date: March28, 2019 /s/ John R Adams
JOHN R.ADAMS
U.S.DISTRICT JUDGE




