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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

AMANDA BLANC, ) CASE NO. 5:17CV1450
Plaintiff,
MAGISTRATE JUDGE
V. GEORGE J. LIMBERT
NANCY A. BERRYHILL?,
ACTING COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION & ORDER
SECURITY ADMINISTRATION, ))
Defendant. )

Plaintiff Amanda Blanc (“Plaintiff”) requests judicial review of the final decision of the
Commissioner of Social Security Administati (“Defendant”) denying her application for
Disability Insurance Benefits (“DIB”). ECF Dkt. #1In her brief on the merits, Plaintiff asserts that
the administrative law judge (“ALJ") violatedeltreating physician rule concerning the opinion of
her treating psychiatrist, Dr. Nkanginiemi. EOkt. #17 at 8-12. She also asserts that new and
material evidence warrants a remand of her dalsat 12-13. For the following reasons, the Court
AFFIRMS the decision of the ALJ and DISBBES Plaintiff's case in its entirety WITH
PREJUDICE. The Court also finds that a sentesnceemand in this case is not warranted as the
evidence that Plaintiff presents is not material.

I FACTUAL AND PROCEDURAL HISTORY

Plaintiff filed an application for DIBl&eging disability beginning December 15, 2007 due
to mental health issues, congenital adrenal hyperplasia- salt losing type/endocrinology problems
pulmonary embolisms in both lungs, hypertension gartal amputation of her left middle finger.

ECF Dkt. #12 (“Tr.”) at 196, 267-271, 378, 411The Social Security Administration (“SSA”)

'On January 20, 2017, Nancy A. Berryhill became the acting Commissioner of Social Security,
replacing Carolyn W. Colvin.

2All citations to the Transcript refer to the pagembers assigned when the Transcript was filed in
the CM/ECF system rather than whbe Transcript was compiled. This allows the Court and the parties to
easily reference the Transcript as the page numbéne dPDF file containing the Transcript correspond to
the page numbers assigned when the Transcript was filed in the CM/ECF system.
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denied her application initially and upon reconsideratitth.at 221-230. Plaintiff requested a
hearing before an ALJ, which was held on January 14, 2014t 65, 231-235.

On May 4, 2016, the ALJ issued a decision denftagntiff's applicaton for DIB. Tr. at
31-53. On July 10, 2017, Plaintiff filed the instanit seeking review dhe ALJ’s decision. ECF
Dkt. #1. She filed a brief on the merits on Deben®20, 2017 and Defendant filed her merits brief
on February 20, 2018. ECF Dkt. #s 17, 20.

1. SUMMARY OF RELEVANT PORTIONS OF THE ALJ'S DECISION

In his May 4, 2016 decision, the Alfound that Plaintiff, who was 33 years old at the time
of the hearing, had not engaged in substantiafgaactivity since her alleged onset date, and he
found that since that date, Plaintiff had the seirapairments of: depression with anxiety, asthma,
congenital adrenal hyperplasia (“CAH”), edema noted in both legs, left middle digit partial
amputation, and status post remote pulmonary embolism. Tr. at 33. The ALJ determined tha
Plaintiff did not have an impairment or comhiona of impairments that met or medically equaled
the severity of one of the listed impairments in 20 C.F.R. Subpart P, Appenidixat.34-36.

After considering the record, the ALJ found tRédintiff had the RFC to perform work at
the sedentary exertional level with the following limitations: sit/stand option which would allow the
individual to sit or stand alternately at will, provet#hat she is not off-task more than 10% of the
work period; can occasionally use ramps and stairs, but can never use ladders, ropes or scaffolc
can occasionally balance, kneel, stoop, crouctceal; frequent handling and fingering with the
left upper extremity; avoidance of concentragggosure to extreme cold and heat; never operate
a motor vehicle during the course of a workday; restricted from hazards, such as heights an
machinery, but could avoid ordinary hazards, saghoxes on the floor, d@oajar, or approaching
people or vehicles; limited to simple tasks;ited to routine and repetitive tasks; not able to
perform at a production rate pace (e.g., assetm@ywork), but can perform goal-oriented work
(e.g. office cleaner); limited to simple work-reldt#ecisions; limited to occasional interaction with
a small group of coworkers, where the contact is&@laa nature; limited to occasional, superficial
interaction with the public; and limited to toleradifew changes in a routine work setting and when

said changes do occur, they need to take plamugtly and would occur infrequently. Tr. at 36.
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Based upon Plaintiff's age, education, woxkerience, the RFC, and the VE’s testimony,
the ALJ determined that Plaintiff could not perfoher past relevant work, but she could perform
jobs existing in significant numbers in the nati@nomy, such as addresser, document preparer,
and touch up screener/printed circuit board assembly. Tr. at 51-52. In conclusion, the ALJ founc
that Plaintiff had not been undedisability, as defined in the Social Security Act, and she was not
entitled to DIB from December 15, 2007, throdarch 31, 2015, her date last insuréd. at 53.
. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the required sequential steps for evaluating entitlement to
social security benefits. These steps are:

1. An individual who is working and engaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is not working and is suffering from a severe impairment
which meets the duration requirement, see 20 C.F.R. § 404.1509 and
416.909 (1992), and which meets or is e?ha'nt to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));

4. If an individual is capable of perfang the kind of work he or she has done
in the past, a finding of “not dibed” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual’s impairment is so severe as to preclude the performance of
the kind of work he or she has donehe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).

Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The claimant has the burden to go forward
with the evidence in the first four steps dnel Commissioner has the burden in the fifth sdpon
v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

IV. STANDARD OF REVIEW

Under the Social Security Act, the ALJ ks the evidence, resolves any conflicts, and
makes a determination of disability. This Court’s review of such a determination is limited in scope

by 8205 of the Act, which states that the “findilngthe Commissioner of Social Security as to any
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fact, if supported by substantialidence, shall be conclusive.” 42 U.S.C. 8405(g). Therefore, this
Court’s scope of review is limited to deternmigiwhether substantial evidence supports the findings
of the Commissioner and whether the Commissiapelied the correct legal standarddbott v.
Sullivan 905 F.2d 918, 922 {&Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evidea&a reasonable mind might accept as adequate to
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.
389, 401 (1971) (internal citation omitted). Substaetradence is defined as “more than a scintilla
of evidence but less than a preponderarRedgers v. Comm’r of Soc. Set86 F.3d 234 (6tiCir.
2007). Accordingly, when substantial evidence susgbe ALJ's denial of benefits, that finding
must be affirmed, even if a preponderance efatidence exists in the record upon which the ALJ
could have found plaintiff disabled'he substantial evidence standard creates a “zone of choice’
within which [an ALJ] can act withouhe fear of court interferenceBuxton v. Halter 246 F.3d
762, 773 (6th Cir.2001). However, an ALJ’s failtodollow agency rules and regulations “denotes
a lack of substantial evidenayen where the conclusion oktALJ may be justified based upon
the record.”Cole, supraciting Blakely v. Comm’r of Soc. Seb81 F.3d 399, 407 (6th Cir.2009)
(internal citations omitted).
V. LAW AND ANALYSIS

A. MEDICAL OPINION OF PSYCHIATRIST, DR. NKANGINIEMI

Plaintiff asserts that the ALJ erred in the glgithat he attributed to the opinion of her

treating psychiatrist, Dr. Nkangemi. ECF Dkt. #17 at 9-15 For the following reasons, the Court
finds that the ALJ properly evaluated his opinion and substantial evidence supports the ALJ’s
treatment of that opinion.

A claimant's RFC is an assessment of the most that a claimant “can still do despite [her]
limitations.” 20 C.F.R. 8§ 404.1545(a)(1). An ALJ mashsider all of a claimant’s impairments and
symptoms and the extent to which they are ceersisvith the objective medical evidence. 20 C.F.R.

§ 404.1545(a)(3). The claimant bears the responsibiliproviding the evidence used to make a
RFC finding. Id. However, the RFC determination is one reserved for the ALJ. 20 C.F.R. §
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404.946(c)Poe v. Comm'r of Soc. Se@42 Fed.Appx. 149, 157 (6th Cir. 2009) (“The responsibility

for determining a claimant's [RFC] rests with the ALJ, not a physician.”); SSR 96-5p, 1996 WL
374183, at *5. Social Security Ruling (“SSR”) 8f6-provides guidance on assessing RFC in social
security cases. SSR 96-8p. The Ruling statesita®FC assessment must identify the claimant’s
functional limitations and restrictions and assess her work-related abilities on a function-by-function
basis.Id. Further, it states that the RFC assessment must be basiedfahe relevant evidence

in the record, including medical history, medisgns and lab findings, the effects of treatment,
daily living activity reports, lay evidence, recediobservations, effects of symptoms, evidence
from work attempts, the need for a structured living environment and work evaludtions.

An ALJ must give controlling weight to the opon of a treating source if the ALJ finds that
the opinion is well-supported by medically acceptable clinical and diagnostic techniques and not
inconsistent with the other substantial evidence in the retildon v. Comm’r of Soc. Se878
F.3d 541, 544 (BCir. 2004). If an ALJ decides to dmmt or reject a treating physician’s opinion,
he must provide “good reasofAgor doing so. Social SecuriBule (“SSR”) 96-2p. The ALJ must
provide reasons that are “sufficiently specificrtake clear to any subsequent reviewers the weight
the adjudicator gave to the treating source’dioa opinion and the reasons for that weighd.”

This allows a claimant to understand how heedasletermined, especially when she knows that
her treating physician has deemed her disabledlamday therefore “be bewildered when told by
an administrative bureaucracy that [s]he is natess some reason for the agency’s decision is
supplied.”Wilson, 378 F.3d at 544 (quotingnell v. Apfel177 F.3d 128, 134 (2d Cir. 1999)).
Further, it “ensures that the ALJ applies thetinggphysician rule and permits meaningful appellate
review of the ALJ’s application of the ruleld. If an ALJ fails to explain why he or she rejected
or discounted the opinions and how those readtested the weight afforded to the opinions, this
Court must find that substantial evidence is lagk“even where the conclusion of the ALJ may be

justified based upon the recordRbgers486 F.3d at 243 (citingVilson 378 F.3d at 544).

3 The Court notes that the SSA has changedrédating physician rule effective March 27, 201See20
C.F.R. 8416.920. The SSA will no longer give any specifidextiary weight to medical opinions, including affording
controlling weight to medical opinions. Rather, the SSAwuafisider the persuasiveness of medical opinions using the
factors specified in their rules and will consider the suppiittaand consistency factors as the most important factors.
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The Sixth Circuit has noted that, “while ittisie that a lack of compatibility with other
record evidence is germane to the weigha @eating physician’s opinion, an ALJ cannot simply
invoke the criteria set forth in the regulations ifrdpso would not be ‘sufficiently specific’ to meet
the goals of the ‘good reason’ rulé=tiend v. Comm’r of Soc. SedJo. 09-3889, 2010 WL
1725066, at *8 (6th Cir. 2010). The Sixth Circuit eetd that an ALJ’s failure to identify the
reasons for discounting opinions, “and for explaining precisely how those reasons affected the
weight” given “denotes a lack of substantiald®mnce, even where the conclusion of the ALJ may
be justified based upon the recorBarks v. Social Sec. AdmimNo. 09-6437, 2011 WL 867214,
at *7 (6th Cir. 2011) (quotinRogers 486 F.3d at 243 )However, an ALJ need not discuss every
piece of evidence in the administrative recordosy as he or she considers all of a claimant’s
medically determinable impairments and the opinion is supported by substantial evitlee2®.
C.F.R. 8404.1545(a)(Zee also Thacker v. Comm'r of Soc. 3¥rFed. App’x 661, 665 (6th Cir.
2004). Substantial evidence can be “less than a preponderance,” but must be adequate for
reasonable mind to accept the ALJ’s conclusikigle v. Comm’r of Soc. Se609 F.3d 847, 854
(6th Cir. 2010) (citation omitted).

When an ALJ decides not to give a tragtphysician’s opinion controlling weight, the ALJ
must consider a host of factors in determiningvileegght to give that opinion, such as “the length
of the treatment relationship anetinequency of examination, the naand extent of the treatment
relationship, supportability of the opinion, consisteoiiyie opinion with the i@rd as a whole, and
specialization of the treating sourcéVilson v. Comm'r of Soc. Se878 F.3d 541, 544 {6
Cir.2004) (citing 20 C.F.R. § 404.1527(d)(2)).

On February 24, 2015, Dr. Nkanginiemi, a psathst who treated Plaintiff, completed a
check-box medical source statement regarding Plaintiff’'s ability to perform work-related mental
activities. Tr. at 831. He opined that Plaintiff had moderate limitations in understanding,
remembering, and carrying out simple instructions, and marked limitations in making judgments on
simple work-related decisionsmderstanding, remembering and executing complex instructions, and

in making judgments on complex, work-related decisidds.When asked to identify the factors



that supported his assessment, Dr. Nkanginemate that Plaintiff had short-term memory
problems, “cannot focus, concentration is poor, struggles with anxiety and mood swithgs.”

Dr. Nkanginiemi also checked that Plaintiff was markedly limited in her abilities to interact
appropriately with the public, supervisors)daco-workers, and sheas markedly limited in
responding appropriately to usual work situations and to changes in a routine work setting. Tr. a
832. When asked to identify the factors supporting this assessment, Dr. Nkanginiemi wrote tha
Plaintiff had “adrenal hyperplasia, pulmonary eiligyo, bipolar disorder & panic disorder— gets
irritable quickly.” 1d. He also noted that deadlines createxiety for Plaintiff and mood changes.

Id. He further noted that Plaintiff had a paraanputation on the middle finger of her left hand.

The ALJ addressed this opiniamhis decision. Tr. at 49-50. He explained that he gave
partial weight to Dr. Nkanginiemi’'s opinion becatme limitations for Plaintiff were not supported
by explanation and they were inconsistent withather evidence in the file. Tr. at 50. The ALJ
further noted that Dr. Nkanginierdid not have a longitudinal histowith Plaintiff as he only saw
Plaintiff four times. Id.

Plaintiff asserts that the ALJ improperlyjeeted the opinion of Dr. Nkanginiemi when
numerous records supported his opinion. ECF Dkt. #17 at 9. She cites as support the treatme
notes from Phoenix Rising Recovery, Inc. @woleman Professional Services, where Plaintiff
received mental health treatmeidt. She also challenges the AkJdeliance on Dr. Nkanginiemi’s
lack of a longitudinal history with Plaintiff ag@ason to attribute less than controlling or less than
great weight to his opiniorid. She points out that Dr. Nkangniemi saw Plaintiff four times and the
ALJ gave more weight to the opinions of medical searthat had not treatedaiitiff at all, or had
merely examined her for the agency or reviewed her file.

The ALJ did state that Dr. Nkanginiemi did ri@ve a longitudinal history with Plaintiff,
explaining that the psychiatrist saw Plaintiff only four times. Tr. at 50, citing Tr. at 813-830.
Plaintiff contends that thisriding is “ironic” since the ALJ assigned great weight to reviewing
physicians who have never examined Plaintiff, mash treated her. ECF Dkt. #17 at9. Defendant
points out that the record shows that Dr. Nkaregni actually saw Plaintiff only twice and issued

his opinion shortly after the second visiECF Dkt. #20 at 10, citing Tr. at 813-817, 822-827.
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Defendant contests that Dr. Nkanginiemi is adteating source based upon the lack of treatment
history, citing Sixth Circuit caselaw holding thattwo three visits witla doctor will not suffice to
establish a treating relationship. ECF Dkt. #20 at 10, ddorgecky 167 Fed. App’x at 506-507.
Defendant notes that the other two visits thatALJ attributed to Dr. Nkangniemi were actually
visits in Dr. Nkangniemi’s officevhere Plaintiff met only with Licensed Professional Counselor Jan
Murphy for two one-hour visitsral she had no contact with Dr. &ligniemi. ECF Dkt. #20 at 10,
fn. 3, citing Tr. at 818-821.

The Court questions whether Dr. Nkangniena tseating physician. As Defendant points
out, the treatment notes from two of the fousitgi cited by the ALJow that Plaintiff had
counseling with Ms. Murphy and they do not show that Dr. Nkangniemi saw or treated Plaintiff.
Tr. at 818-821. Those notes specifically state Raintiff met with Ms. Murphy and Ms. Murphy
electronically signed the notetd.

Nevertheless, the ALJ specifically referred @o. Nkanginiemi as Plaintiff's treating
physician. Tr. at 49. The Court notes that Atd mistakenly referred to Dr. Nkanginiemi as
Plaintiff's treating “psychologist,” whem fact he is a psychiatristd. at 49, 832. In any event,
since the ALJ identified Dr. Nkanginiemi as edting physician, Defendant’s post-hoc rationale as
to whether he is a treating physician is notlaaken and the ALJ was obligated to apply the
treating physician rule to the opinion of Dr. Nkangniemi.

Plaintiff asserts that the Aldid not provide specific and artitate reasons for affording less
than controlling weight to DiNkangniemi’s opinion. ECF Dk#17 at 12. The Court does not
agree with Plaintiff. The ALJ did provide esgific and articulate reasons for affording Dr.
Nkanginiemi’s opinion less than controlling weigtst he indicated that Dr. Nkanginiemi failed to
provide explanation for his severe limitatiols, Nkanginiemi’'s opinion was inconsistent with
other evidence in the record, and Dr. Nkanginierkéd a longitudinal histpiwith Plaintiff. Tr.
at 50.

The Court agrees with Plaintiff that the Alincorrectly concluded that Dr. Nkangniemi
failed to provide sufficient explanation for f@pinion. Tr. at 50. While Dr. Nkangniemi did not

provide explicit detail when explaining why he o@d the limitations for Plaintiff in his medical
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source statement, he did provide adequate reasdmes cited to Plaintiff's conditions and he noted
that she had short-term memory problems, t@édxusing, poor concentration, and anxiety issues
relating to deadlines and mood swings. Tr. at832- Thus, the ALJ was incorrect in attributing
less than controlling weight and only partial glgito Dr. Nkanginiemi’s limitations based upon this
reason. However, the Court finds that the ALJ's other reason for affording less than
controlling weight and only partialeight to Dr. Nkanginiemi’s opinion suffices to meet the treating
physician rule and substantial evidence suppostsl&cision not to afford the opinion controlling
weight and only partial weight. The AL&mcluded that Dr. Nkanginiemi’'s opinion was not
consistent with the other evidence of record whde he did not cite specifically to evidence to
support this finding in this part of his decisiore tiest of his decision supports this finding. Tr. at
49-50.

The Court notes that the ALJ did not totakyect Dr. Nkanginiemi's opinion. Rather, he
afforded it partial weight. Tr. at 50. In factetALJ's mental RFC for Rintiff incorporated many
of Dr. Nkanginiemi’s limitations, such as Dr. Alkginiemi’'s moderate lirtations for Plaintiff in
understanding, remembering and carrying out simple instructions, his marked limitations for
Plaintiff in understanding, remembering and cangyout complex instructions, and his opinion that
Plaintiff had marked limitationsn her ability to make judgemts on complex, work-related
decisions. Tr. at 36, 831. The ALJ limited Plaintiff to simple, routine and repetitive tasks and to
simple, work-related decisionsd. at 36. The ALJ also accegtBr. Nkanginiemi’s finding that
deadlines created anxiety and mood changes intPflaas the ALJ limited Plaintiff to work that
did not involve a production rate padel.

The ALJ also partially accepted Dr. Nkanginiemi’s opinion that Plaintiff had marked
limitations in her ability to respond appropriately toalsvork situations and to changes in a routine
work setting as the ALJ limited Plaintiff to few changes in a routine work setting with infrequent
changes that if they had to occur, they had to occur graduBllyat 36, 832. The ALJ further
partially accepted Dr. Nkanginiemi’s opinion that Plaintiff was markedly limited in interacting with
the public, supervisors and co-workers as the ALJ limited Plaintiff to only occasional interaction

with a small group of co-workers, wte the contact is casual in nature, and to occasional superficial
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interaction with the publicld. The ALJ also partially accepted Dr. Nkanginiemi’s opinion that
Plaintiff had marked limitations in responding appraeliato usual work situations and to changes
in a routine work setting by limiting Plaintiff to work environment that had only few changes in
the routine work setting with infrequent changesittestid changes had te@cour, they had to occur
gradually. Id.

As to the marked limitations that the ALJ did not accept or that he discounted, the ALJ
provided good reasons for doing so and substaidénce supports his reasons. Again, while the
ALJ did not provide citations to the “other egmte” that was inconsistent with Dr. Nkangniemi’'s
marked limitations in the part of the decisiatdeessing the weight given to the opinion, he did
provide references to such evidence elsewhdresidecision. The ALJ noted in other parts of his
decision that Plaintiff had reported at a coumgesiession in January of 2014 that she was helping
a friend remodel houses and she was enjoying itatB¥7, citing Tr. at 711This negates a finding
of marked limitations in social interactions. The ALJ also cited to Plaintiff's reports that she could
go grocery shopping, which negates a finding of madknitations in interacting with the public.

Tr. at 49, citing Tr. at 397. The Akcited to the findings of Plaintiff’'s counselor and nurse specialist
from 2014 and 2015, who indicated that Plairfi&fd good eye contact, clear speech, and logical
thought processes and thought content. Tr. &04@iting Tr. at 707, 934. Huted to the treatment
notes of Plaintiff’'s counselor dated August 2015 in which she assigned Plaintiff a global range

of functioning score of 55, indicative of moderate symptoms. Tr. at 50, citing Tr. at 935. He also
cited to the counselor’s findings that Plaintiffldiot have problems in her social environment and
she had normal judgment and insigld. at 50, citing Tr. at 934. The ALJ also referred to Dr.
Nkanginiemi’s two appointments with Plaintiff imahich he diagnosed her with bipolar disorder,
agoraphobia with panic disorder, and adjustmesnttion with physical symptoms, and assigned her

a GAF of 40 which indicated severe symptoimst Dr. Nkanginiemi nevertheless recommended
common sense lifestyle changes and more frequent therapy to help Plaintiff, as well as breat
control, counting, exercising and better sleep.aT42, citing Tr. at 814-815. The ALJ also noted

Plaintiff's intake assessments for counselimgwhich Plaintiff had normal cognition, speech,
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thought processes, and insight, and she was adseGgd- of 55, indicative of moderate symptoms,
and one counselor determined Plaintiff's sevdatyel as mild. Tr. at 43, citing Tr. at 958.

The recitation of this evidende the record constitutes suastial evidence to support the
ALJ’s decision to attribute lessah controlling weight to Dr. Nkanginiemi’s marked limitations for
Plaintiff. Thus, the ALJ then had to determine the weight to givBlkKanginiemi’'s opinion, which
involved considering factors such as “the leraftthe treatment relationship and the frequency of
examination, the nature and extent of the treatment relationship, supportability of the opinion,
consistency of the opinion with the record as a whole, and specialization of the treating source.’
Wilson 378 F.3d at 544, citing 20 C.F.R. § 404.1527(d){2)e ALJ addressed these factors in his
decision. He noted Dr. Nkanginiemi's spegialalthough he incorrectly referred to him as a
psychologist and not a psychiatrist, and the AL&dadhat Dr. Nkanginiemi lacked a long treating
history with Plaintiff. Tr. a#-50. He also indicated that D¥kanginiemi’s marked limitations for
Plaintiff were not consistent with the record as a whole. Tr. at 49-50. He referred to the above-cite
evidence in the record, as well as Plaintiff's reports that she could balance a checkbook, she bui
houses with a friend, she went grocehppping, and she played on a computdr.at 397, 707,
711, 934-935, 958. The ALJ also reviewed the opinions of the examining psychologist, who
examined Plaintiff in 2009 anddnd that Plaintiff was mildly impaired in relating to supervisors
and co-workers for simple, repetitive tasks, she was mildly impaired in withstanding stress and
pressures with daily work activity, and moderately impaired in maintaining concentration,
persistence and pace. Tr. at 47, citing Tr. at 48¥ ALJ cited to and specifically discussed the
findings of each of the four agency reviag psychologists, who opined less than marked
limitations for Plaintiff. 1d. at 47-49. The ALJ assigned great weight to the opinion of the
examining psychologist and partial weight te thpinions of the reviewing psychologists, finding
more restrictions than the reviewels.

Based upon the standard of review, the AL&aision, and the evidence of record, the Court
finds that ALJ adequately considered and addressed Dr. Nkanginiemi’'s medical source statemer
and sufficiently explained why he afforded it I&isan controlling weight and only partial weight.

Substantial evidence supports his determination.
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B. NEW AND MATERIAL EVIDENCE

Plaintiff also claims that new and mateeaidence requires that her case be remanded for
additional proceedings. ECF Dkt. #17 at 12-The new evidence proffered by Plaintiff is a
functional capacities evaluation (“FCE”) dateohd 28, 2016 concerning Plaintiff's CAH that she
submitted to the Appeals Council to add to the regoher case for review. Tr.at17. On May 11,
2017, the Appeal Council issued a letter indicating that it had considered Plaintiff's reasons for
disagreeing with the ALJ’s decision arauihd no reason to review the ALJ’s decisida. at 1-6.

Defendant asserts that Plafhtiannot meet her burden of shiog that the FCE is material
because she must show that it would likely chahge&\LJ’s decision and she cannot do so because
the evidence relates to her functioning well afterrgievant time period considered in this case.
ECF Dkt. #20 at 16. Defendant also assertsthi@ECE fails to establish any limitations beyond
those assessed by the ALJ in her RIL.

This Court cannot reverse an ALJ’s decisiortl@nbasis of evidence first submitted to the
Appeals Council before or after the Appeals Council denies re@aiton v. Sullivan2 F.3d 692,

696 (6" Cir.1993). The Court can only consider the evidence for the purposes of a Sentence Si)
remand under 42 U.S.C. § 405(g), which provides in relevant part that: “[t{jhe court may ... at any
time order additional evidence to be taken before the Commissioner of Social Security, but only
upon a showing that there is newidence which is material and that there is good cause for the
failure to incorporate such evidence into the reaoedprior proceeding.” Thus, in order to warrant

a Sentence Six remand, the party seeking remandsimust (1) “that the evidence at issue is both
‘new’ and ‘material,’ ” and (2) “that there is ‘gocduse for the failure to incorporate such evidence
into the record in a prior pceeding.’ ” 42 U.S.C. § 405(djtollon ex rel. Hollon v. Comm'r of Soc

Sec, 447 F.3d 477, 483 {(&ir.2006) (quotingraucher v. Sec'y of Health & Human Seni& F.3d

171, 174 (8 Cir.1994)).

A claimant meets her burden of showing teath evidence is &w” if it was “not in
existence or available to the claimantettime of the administrative proceedingdster v. Haltey

279 F.3d 348, 357 {&Cir.2001) (citingSullivan v. Finkelstein96 U.S. 617, 626, 110 S.Ct. 2658,
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110 L.Ed.2d 563 (1990)). A claimant must aldwow that such evidence is “material” by
demonstrating “a reasonable probability thla¢ Secretary would have reached a different
disposition of the disability claim if presented with the new evideri€ester 279 F.3d at 357
(citing Sizemore v. Sec'y of Health & Human Serv865 F.2d 709, 711{&Cir.1988)). A claimant
shows “good cause” by demonstrating a reasonabldgasiiin for the failure to acquire and present
the evidence for inclusion the hearing before the ALBoster,279 F.3d at 357 (citin@Villis v. Sec

‘y of Health & Human Servs727 F.2d 551, 554 (1984)).

Here, Plaintiff fails to show how the new evidens material to her alleged disability at the
time the ALJ issued the decision. As pointedmubefendant, the FCE is dated June 28, 2016 and
the relevant time period for the ALJ’s decision brega Plaintiff's alleged onset date of disability
of December 15, 2007, through Plaintiff's date lastired of March 31, 2015, nearly one year after
the FCE was assessed. Tr. at 18, 53. Moreoweth#rapist who performed the FCE specifically
indicated that her evaluation was “[b]ased updiepéis performance on this date,” which again
was June 28, 2016, well after the relevant time period for this ths#.19. Accordingly, the FCE
does not reveal further information about Pldiistiability to work at the time the ALJ’s decision
was issued and is therefore not material in order to warrant a Sentence Six réea@liver v.
Sec. of Health and Human Seng04 F.2d 964 (6Cir. 1986).

In addition, Plaintiff fails to show how the EGvould cause a change in the ALJ’s decision,
even if it applied to the relevant time periogéchuse the FCE is similar to the ALJ's RFC for
Plaintiff as both find that Plaiifif can perform a reduced rangesgfdentary work. Tr. at 18-19, 36.
The therapist who assessed Plaintiff's FCE fotlvad “[b]ased upon patient’s performance on this
date,” Plaintiff could lift up tdlO pounds to the waist, and up to 5 pounds to the shoulders. Tr. at
19. Similarly, the ALJ found that &htiff could perform a reducednge of sedentary work, which
requires “lifting no more than 10 pounds at a teme occasionally lifting or carrying articles like
docket files, ledges, and small tools.” Tr. at 36, citing 20 C.F.R. 8 404.1567(a). The therapist
further found that Plaintiff could occasionally bentimb stairs, squat, kneel, crawl, and walk up
to 20 minutes at a time, as well as overhead r&acjuently and frequely perform fine motor

manipulation with the right hand and operate fasitmls with the rightdot. Tr. at 18. The ALJ
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found that Plaintiff could occasionally use rasygnd stairs, occasionally balance, kneel, stoop,
crouch and crawl, and she could frequently handle and finger with the left lthrad.36. The
therapist found that Plaintiff could walk up to 2inutes, stand for up to 30 minutes at a time, and
sit for up to 30 minutes at a timewsll before having to change positiond. at 19. She indicated
that Plaintiff could walland stand “on occasionltl. Sedentary work as found by the ALJ requires
walking and standing “occasionallyld. at 36; 20 C.F.R. 8§ 404.1657(a). The ALJ further found
that Plaintiff could have a sit/stand option at wibvided that she was not off-task more than 10%
of the workday. Tr. at 36.

The Court finds that Plaintiff has failed to dditsh that the new evidence in the form of the
June 28, 2016 FCE is material such that a Seat8ix remand is warranted. The FCE was issued
after her date last insured in this case anécated that it was based upon her performance on that
date. Tr. at 18. Moreover, Plaintiff fails to shbaw the FCE, even if @pplied during the relevant
time period, would likely change the ALJ’s decision since it is very similar to the ALJ’'s RFC for
Plaintiff.
V. CONCLUSION

For the following reasons, the Court AFFIRMS the decision of the ALJ and DISMISSES
Plaintiff's complaint in its entirety WITH PREJUDICE. The Court also finds that a sentence six
remand is not warranted in this case.

Date: September 12, 2018 /s/George J. Limbert

GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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