Bounty Minerals,

LLC v. Chesapeake Exploration, L.L.C. et al Doc.

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
Bounty Minerals, LLC, Case No. 5:17cv1695
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

Chesapeake Exploration, LLC,
et al., MEMORANDUM OPINION AND
Defendants ORDER
Currently pending are the following motions: (1) Motion for Leave toAieicus Curiae
Brief filed by the certified class of landownersdahentbaueFamily Land LP, et al. v. Chesapeak
Exploration LLC, et al.Case No. 4:15cv2449 (N.D. Ohio) (Pearson, J.) (Doc. No. 99); and
Plaintiff Bounty Minerals’ Motion to Strike the Motion for Leave to fAenicus CuriaeBrief (Doc.
No. 100.) Defendants Ceapeake ExploratiohLC and Chesapeake Operatind. C (hereinafter
“the Chesapeake Defendantfl¢d a Response to both motions. (Doc. No. 101.) For the follow
reasons, the Motion for Leave to fhemicusCuriae Brief (Doc. No. 99) is DENIERandPlaintiff's
Motion to Strike (Doc. No. 101) the Motion for Leave is DENIED AS MOOT.
l. Background
The factual and procedural background of this matter has been presented in ddlmsrsdeic

this Court and will not be repeated in full herein. Rather,Gburt will only recite that factual ang

procedural history necessary for a resolution of the above motions.
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On July 11, 2017, Plaintiff Bounty Minerals, LLC (hereinafter “Plaintiéf “Bounty

Minerals”) filed a Complaint against Defendarits the Court of Common Pleas of Carroll Count)

Ohio, seeking to recover royalties it believes it is owed under the terrageshiboil and gas leases|

(Doc. No. 11.) Specifically, of relevance herein, Bounty Minerals sought relikdting to the

following six lease$: (1) the December 16, 2010 and January 7, 2011 leases between Alan L.
and Ohio Buckeye Energy, LLC (hereinafter “the Miller Leases”); (2) thel@ct8, 2011 lease
between Christopher and Sandi Ryland and Chesapeake Exploragiminéfter “the Ryland
Lease”); (3) the March 9, 2011 lease between Dean Cobbs and Chesapeake &ixflenaginafter
“the Cobbs Lease”); (4) the May 3, 2013 lease between Mark and Elizabeth Ingh@hemapeake
Exploration (hereinafter “the Ingham Leds and (5) the October 8, 2011 lease between Mich
and Dana Ritchie and Chesapeake Exploration (hereinafter “the Ritchie Leas@)). It(is

undisputed that Bounty Minerals owns a partial, undivided interest in the RylandnlaghleRitchie
leases. Specifically, the deeds associated with these leases show that Bounty owns6a%a8.
interest in the Ryland lease; a 40% interest in the Ingham lease; and a 5@%i inténe Ritchie
lease. (Doc. Nos. 3B at PagelD# 1724; 36 at PagelD# 1779; 3@at PagelD# 1811.) The recorg

reflects that Bounty Minerals owns 100% of the Miller and Cobbs’ leases. (Doc3®¢ts36-5.)

L In its original Complaint, Bounty Minerals named three Defendanthes&peake Exploration, LLC; Chesapeak
Operating, LLC; and Chesapeake Energy Marketing, LLC. (Doc. No) 1Bounty Minerals twice amended it
Complaint. In its Second Amended Complaint (filed Februaty2018), Bounty Minerals named only Chesapea
Exploration, LLC and Chesapeake Operating, LLC. (Doc. No. 36.)

21n this Complaint, Bounty Minerals also sought reli¢tiag toaleasethatwas entered into between CA®hio Real
Edate, LLC, Leesville Land, LLC, and Hopedale Mining, LLC as lesaod defendant Chesapeake Exploration LLC
lessee and idatedMarch 6, 2013the “CAM-Ohio” lease) (Doc. No. 11 at 11 10, 1) Bounty alleged that this lease
was assigned to Bounty April 2013. (d. at § 12.) In subsequent amendments of its CompBininty withdrew its
claims regarding this particular leag®oc. Nos. 25, 36.JThus, the CAMOhio lease is no longer before this Court.
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In its original Complaint, Bounty Minerals asserted two breach of contract claims baswe

a claim for declaratory judgmepursuant to Ohio Rev. Code § 2721dl1seq (Id.) Defendants

T

removed the action to this Court on August 14, 2017, on the basis of diversity jurisdictionN¢Do
1.)

Although required to do sdyefendants failed to indicate in the Civil Cover &hto the
Notice of Removal that the instant action was related to an action pending befoot idge Benita
Pearson, captionetehentbauer Family Land LP, et al. v. Chesapeake Exploration LLC, €aale
No. 4:15¢cv2449 (N.D. Ohio) (hereinaftie Zehentbaueclass action”)? That case (which remains
pending before Judge Pearson) was filed as a Class Action Complaint in the Cotu@btanty
Court of Common Pleas on October 30, 2015 and removed to the Northern District of Ohio or
November 302015. (Doc. No. 1.) The Class ComplainZehentbauefl) assertbreach of contract

claims against (among others) the same defendants herein (i.e., ChesapédalatidxhLC and

3 The instructions for Attorneys Completing the Civil Cover She&t that Section VIII of that form relates to “Related
Cases” and provides as follows: “This section of the JS 44 is use@teret related pending cases, if any. If there dre
related pending cases, insert the docket numbers and the correspondingajuégefar such cases.” (Doc. No. 2 at
PagelD#260.) Defendants herein did not mark this case as related éhéimebauecase on the Civil Cover Sheet wher
they filed their Notice of Removal. (Doc. No. 2 at PagelD#258.) Defendastrt that they properly notified the Couft
of the Zehentbauercase because they referenced that case in the Notice of Removal itself. The Courthisjegts

argument. Although Defendants refer to Behentbauecase in Paragraph 19 of the Notice of Removal, that reference
was in support of Defendants’ argument that the forum selection clatise subject lease agreements did not waiye
federal jurisdiction. (Doc. No. 1 at pp=54) In this context, Defendants state in the Notice of Removal thatCtiurt
recently denied plaintiffs’ motion to remand to state court under laagedge identical to the language in the leaseq at
issue here because the ‘forum selection clause at issue does not ‘clearlg@uigagally’ waive Defendants’ right to
renoval.” See Zehentbauer Family Land LP v. Chesapeake Exploration, NbC4:15cv-02449BYP, 2016 WL

3903391, at *4N.D. Ohio July 19, 2016) (Pearson, J.)ld. @t 1 19.) This sentence was not sufficient to place the Cqurt
on notice that th&ehentbauecase, in fact, involved the very same leases at issue in the instant case thislsedtence
in Defendants’ Notice of Removal could just as easily be interpreted as iimglit&it the leases in both cases involved
the same forum selection clause language. It did not clearly apprise thehaotineZehentbauecase included the
same leases and involved the construction of the same oil and glig pogvision language. Defendants’ argument to
the contrary is without merit.




Chesapeake Operating LLGR) includes some of the same leases at ibsuein and(3) involves
nearly identical lease language to that at issue in the instant case. (Dod..No. 1

On July 20, 2018, Judge Pearson certified the following class of landowners ir
Zehentbaueclass action: “All persons entitled to royaftgyments from Chesapeake Exploratio
L.L.C., Chesapeake Operating, L.L.C., CHK Utica, L.L.C., Total E&P USA, Ielican Energy,
L.L.C., and/or Jamestown Resources, L.L.C. at any time during the years of 20d prtesent under
uniform oil and gas kses, known generally as Gross Royalty Leases, (some originally eoyers
Buckeye Exploration Corporation) which state that the lessoyalty shall be the stated percentag
of the gross proceeds received by the lessee without any deductions excepbfaata gihare of
governmentally imposed taxes and fees, in return for granting rights to produtawial gas, and
the constituents thereof from real property located in Ohio. Excepted from the fgretpss are
persons who have filed separate actions requesting the relief sought here and those vesolvad
claims requesting the relief sought here.” ZehentbauerCaseNo. 4:15cv2449 (Doc. No. 123 af
p. 18.) The Sixth Circuit later granted discretionary review and affirmed JudgsoR& class
certification decision.See Zehenbauer Family Land LP, et al. v. Chesapeake Exploration LL
al., Case No. 18-4139 (6th Cir. Aug. 15, 2019).

Meanwhile, on February 14, 2018, Bounty Minerals filed its Second Amended Compla
the instant action. (Doc. No. 36.) The Second Amended Complaint asserts the follosviragiaé
claimsfor relief. (1) breach of contract agairal Defendants based on Defendants’ alleged breg
of the royalties provisions of the Miller, Cobbs, Ryland, Ritchie, and Ingham lg@sest 1); (2)
breach of contract claims against Defendant Chesapeake Exploration, L& dra®efendant’s

alleged beach of the express covenant of good faith and reasonable prudent operator (Carnuoht
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(3) breach of contract against all Defendants based on Defendants’ allegehl @f the affiliate sales
provisions of the subject leases (Count Ilid.)(

Subgquently, on August 10, 2018, Bounty Minerals filed another Motion for Leave to Am
Complaint, in which it sought to add several new defendafid®c. Nos. 54, 55.)Specifically,
Bounty Minerals sought to add CHK Utica, LLC; Total E&P USA, Inc.; and Pelicandy, Inc., as
Defendants, on the grounds that discovery had revealed that these entities hawg inerdsts in
one or more of the subject leases. Arguing the proposed new defendants would diestsity
jurisdiction, Bounty Minerals also sought remand to state coldt) On February 26, 2019, the
Court (through themssigned District Judge Sara Lioi) issued an Opinion & Order denyingtia
Minerals’ Motion for Leave to Amend and for Remand, finding that “the balance of equitigsels
the conclusion that Bounty Minerals should not be permitted to further ameodipgaint to defeat
jurisdiction.” (Doc. No. 70 at p. 9.)

On April 12, 2019, the Chesapeake Defendants filed a Motion for Summary Judgment
each of Plaintiff's claims.(Doc. No. 81.) Bounty Minerals filed a Brief in Opposition on May
2019 (Doc. No. 83), to which the Chesapeake Defendants replied on May 17, 2019 (Doc. No.

On June 26, 2019, the case was transferred fromabsgned District Judge Sara Lioithe
undersigned pursuant to General Order 2019-13.

The following month, on July 25, 2019, class counsel irZéiteentbaueaction filed, in the
Zehentbauecaseonly, a Motion to Transfer the instant case to Judge PearSea.Zehentbauer
Case No. 415¢cv2449 (N.D. Ohio) (Doc. No. 170). Therein, class counsel arguedBbanty
Mineralsinvolves the exact same leases certified as subclass B in this ldse Specifically, class

counsel asserted that, because Bounty Minerais ony a partialundivided interest in the Ryland,
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Ritchie, and Ingham leases, those leases are included4etieatbauecertified class. I1(l.) Class
counsel also argued that, as a result, this Court (i.e., the underdagpksdubject matter jurisdiction
over the Ryland, Ritchie and Ingham leasethe instant action (Id.) Judge Pearsosummarily
denied the motion the same day. (Doc. No. 171.)

At this point in time, neither the parties to the instant action or class counsel in
Zehenbauer action hadthought tonotify this Court (i.e.,the undersigned opreviouslyassigned
Judge Lioi)of the existence of théehentbauecase or the possibility that the pendency of that actiq
deprived this Court of subject matter jurisdiction over the Miller, Cobbs, Rylabchi®iand/or
Ingham leases.

On November 20, 2019, ti@ourtscheduled oral argument regarding Defendants’ Motion
Summary Judgment for December 13, 20B®eNon-document Order dated Nov. 20, 20109n
Decamber 5, 2019, the Court issued a Notice advising the parties of the partssulas ithat it
planned to address during oral argument. (Doc. No. 98.)

On December 10, 201fstthree days prior to oral argumetite Zehentbauer @ss filed a
Motion for Leave to FileAmicus CuriaeBrief. (Doc. No. 99.) Thereirnthe ZehentbaueClass for
the first time notified the Court of the existence of thehentbaueaction and argued thdhe matter
before this Court involves seven of the hundreds of leases certified as s@buiagshentbauet
(Id. at p. 1.) The Classnoted that Bounty Minerals owns only a partial, undivided interest in
Ryland, Ritchie, and Ingham leases and rasddhatthese particular leases involved the same le:
language at issue #ehentbaueand were included in that class acti¢hl. at p.2.)TheZehentbauer
Class further argued that “given that the Ritchie, Ryland, and Ingham leasesladed inthe

certified class before Judge Pearson, this Court lacks subject mattecijarsover at least three of
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the leases involved Bounty Mineraldecause none of those parties sought to add cleaecgssary

parties to the case, namely Bounty Mineralslessors.” Id. at p. 3.)

Classcounselthen argued thahey were“deeply concerned about the completeness of the

arguments which plaintiff Bounty Minerals has asserted before this Court acahaegned that the
briefing here might lead to an adverse decision which, even though based upon incoguietais:;
would be utilized by resourceful defense counsel here to urge a similapddnysiudge Pearson.”
(Id. at p. 4.) The Class then proceeded to raise substantive arguments regardinig beieves to
be the proper construction of the oil and gas royalty language at issue hestiof which arguments
were not raised by Bounty Minerals hereifid. at p. 58.) The Class sought leave fde a 25 page
amicus briefketting forth itssubstative argumentsnstanter. (Doc. No. 99-10.)

Bounty Minerals promptly filed a Motion to Strike the Motion for Leave to Ait@cusBrief,
arguing it was untimely and improper. (Doc. No. 100.) The Chesapeake DefendantRéumbnse
to both motions, in which it argued th@Aj) this Court possesses subject matter jurisdiction over
instant action and2) the Zehentbauermplaintiffs’ arguments did not constitute “proper amicu
briefing.” (Doc. No. 101.)

The Court ordered lead counsel for BehentbauePlaintiff Class to attend tharal argument
set for December 13, 201%eeNon-Document Order dated December 10, 2013n that date, the
Court heard argument from Bounty Minerals, the Chesapeake DefendanEsherdbaueClass
counsel regarding the following issues: (1) whether this G@asdubject matter jurisdiction over thg
Ryland, Ritchie, and Ingham leases in lighttw# tertification of the class idehentbauerand (2)
whether Bounty Minerals’ ctessors to the Ryland, Ritchie and Ingham leases are indispeng

parties pursuant to Fed. R. Civ. P. 19. Both Bounty Minerals and the Chesapeake Defegazohts
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that the Court has subject matter jurisdiction over the instant action, and that Bountgssos

were not indispensable. The Court also heard oral argument, from Bounty Mineralseand th

Chesapeake Defendants only, regarding Defendants’ Motion for Summary Judgment
The Court ordered the parties to submit supplemental briefing limited to thetsulajier

jurisdiction and indispensable parissues raised by théehentbauerlass’ Motion. AsBounty

Minerals and the Chesapeake Defenddrdd the same view othese issues, the Court found

supplemental briefing from th&éehentbaueClass would assist the Court. Accordingly, the CoJ

also provided th&ehentbauefllass the opportunity to submit supplemental briefimgted to the

t

=

issues of subject matter jadiction and indispensable parties only. (Doc. No. 102.) Supplemegntal

briefing wagimely submitted by the parties and thehentbaue€lass on December 20, 2019. (Dog.

Nos. 103, 104, 10%
. Analysis
A. Subject Matter Jurisdiction

Prior to addressing the question of whether to permiZ éientbaueflass to file itsamicus

curiae brief, the Court must first consider the threshold issue of whether it has subjéet mat

jurisdiction over the instant action. For the following reasons, the Court concludasities.

The ZehentbaueClass argumentthat this Court lacks subject matter jurisdiction over the

instant casstems from the fact that Bounty Minerals owns only a partial, undivided interdse
Ryland, Ritchie, and Inghaleases. (Doc. No. 105.) The Class argues that Bounty&ssors (who
own at least a 50%, or greater than 50%erest in the leases at issue) are the “real parties in inter|
and, therefore, are indispensable parties under Fed. R. Civ. P. 18(p)Bdcause those dessors

have not been joined in this action and are alrgemly ofthe Zehentbaueclass, the Class assert

est”
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that this Court lacks subject matter jurisdiction with respect to the Ryland, Ritathiegham leases.

(1d.)

Both Bounty Minerals and the Chesapeake Defendants disagree. (Doc. Nos. 10Bh&04.

assert that it is undisputed that this Court has diversity jurisdiction over thet icasa because the

amount in controversy exceeds $75,000 and the suit is betweenscafadifferent states. (Doc. No.

103 at p. 5.) The Chesapeake Defendants further assert that, even iléissare are necessar)

parties (which both Bounty and the Chesapeake Defendants dispute), “it ideltfeckaw that a
failure to join necessanyarties does not divest a court of subject matter jurisdictidd.”af p. 56.)
In addition, Bounty Minerals notes that (1) the Miller and Cobbs’ leases are undoubté&dhytiang

Court’s jurisdiction because Bounty is 100% owner of those leases(2aritle celessors are

permitted to opbut of theZehentbaueClass pursuant to Fed. R. Civ. P. 23(c)(2)(B) if they chogse

to do so. (Doc. No. 104 at pp. 1-2.)

As an initial matter, the Court finds that it is undisputed that this Court has subjeet matt

jurisdiction over the Miller and Cobbs leases. The record reflects thatyBelimerals is the full,

100% owner of these leases. (Doc. Nos13865.) Bounty Minerals filed the instant action

(including claims regarding the Miller and Cobbs leasas)uly 2017. (Doc. No.-1.) The Class

certified by Judge Pearson in July 2@k pressly excludespersons who have filed separate actions

requesting the relief sought here and those who have resolved claims reqgihestielief sought

here. . ..” ZehentbauerCase No. 4:15cv2449 (Doc. No. 123 at p. 18hus, it is clear that the

Miller and Cobbs leases are not part of ZiebentbaueClass and that this Court has subject matter

jurisdiction over these leases.




With respect to the Ryland, Ritchiand Ingham leases, the Classertghis Court lacks
subject matter jurisdiction over these leases because Bountigssms should have been joined as
indispensable parties under Fed. R. Civ. P. 19. The Court disagv®tdse Chesapeake Defendants
correctly note, this Court’s subject matter jurisdiction is not implicated by trgedll@ilure to join
indispensable parties under Rule 19(&gelLincoln Property Co. v. Roch&46 U.S. 81, 902005)
(“Neither Federal Rule of Civil Procedure 17(a), captiorieelal Party in Interestpor Rule 19,
captionedJoinder of Persons Needed for Just Adjudicati@ayuires plaintiffs or defendants to namge
and join any additional parties to this action. Both Rules, we note, address party, joatdederal-
court subjectmatter jurisdiction.”) (citindRule 82 (“[The Federal Rules of Civil Procedure] shall npt
be construed to extend or limit the jurisdiction of the United States distridscou). See also
School Dist. of Pontiac v. Sec’y of U.S. Dep’t of EJE84 F.3d 253, 279 {6 Cir. 2009) 6tating

that “federal courts may, as a matter of discretion, raise regpasg issues under Rule 19(a) o

-

their own and may do so for the first time on appealen when the parties have forfeited the issye.
. . . But that does not make the issue one of subject matter jurisdiction, which it is natdinS.,
concurring) Downing v. Globe Direct LLC682 F.3d 18, fn 5 (1st Cir. 2012) (“We note that the
guestionof whether a suit must be dismissed due to the absence of an indispensable party i one
equity, not one that calls into question our subject matter jurisdiftioftiting 7 Charles Alan
Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice anmddedure § 1611 (3d ed. 2001 &
Supp. 2012) Moreover, as set fortimfra, the Court finds that Bounty’s dessors are not, in fact,

necessary parties under Rule 19(a)(1).

10




Accordingly, the Court finds that has subject matter jurisdiction with respeidt tioe leases
at issue herein; i.e., the Miller, Cobbs, Ryland, Ritchie, and Ingham leaseZeRdr@baueClass’
argument to the contrary is without merit and denied.

B. I ndispensable Parties

The ZehentbauefClass primary argument ishat the cdessors of the Ryland, Ritchie, ang
Ingham leases are indispensable parties under Rule 19(a). (Doc. No. 105.)aghagsSerts that
“[a]ll parties who have an interest in a contract are necessary parties to a lawsudrbadeetach

of that underlying contract, as that party would be a person in whose absence cottgfletaret

be accorded among those already parties. .Id” af p. 2.) The Class further argues that “[t]he

prejudiceto Bounty’s celessors and Defendants cannot be lessened or avoided” and “the dispo
of the action in the ctessor’'s absence may impair or impede their ability to protect their interg
(Id. atp. 5.)

Again, both Bounty Minerals and the Chesapeake Defendants disdgoeeNos. 103, 104.)
Bounty Minerals asserts that it “is not seeking any form of relief frono#tmsr party or on behalf of
any other party,” noting “the only causes of action now in this suit atedéach of contract and thg
only relief that Bounty is ®king is monetary damages from Chesapeake based on paymel
Bounty.” (Doc. No. 1@ at p. 3.) Bounty further argues that a ruling in the absence of Hlessmmrs
will not impede their interests because “not only is Zehentbauer represt@icclesors’ interests
in the Zehentbauel.itigation as part of the class, but thoselessors have the rightif they so
choose+to withdraw from theZehentbaueclass and pursue separate litigation against Chesapeg
(Id.) Bounty next argues that “while there is some risk that Chesapeake nmighin€ansistent

determinations or obligations as a result of all of the litigation over its lease teanhssk would

11
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exist regardless of the presence or absence of tlessors in this suit.”Id. at p. 4.)Finally, Bounty
maintains that, even if the dessors are necessary parties, “it is not feasible to join them, ang e

and good conscience demand that the action proceletl.at (. 6.)

The Chesapeake Defendants similarly argue that this Court can accord commét® rg

ui

Bounty without Bounty’s cdessors because “Bounty’s damages claims are based on its indivjdual

rights and interests under the lease®oc. No. 103 at p. 6.) Second, the Chesapeake Defend

assert that “the mere fact that there ardessors potentially in théehentbauelClass does not

deprive Bounty from being able to pursue its own interestd.”af p. 7.) In this regard, Defendants

note that Judge Lioi denied Bounty’s previous motiiothis casdo join as defendantShesapeake’s
purported assignee and three working interest owners in the same (&h$ddoreover, Defendants
note that “despite long knowing about the existence of this caséglieatbaueplaintiffs have never

moved under Rule 19 to join Bounty a ‘necessary party’ itehentbauet. (Id. at p. 8.) Defendants

next argue that “proceeding without thelessors will not ‘as a practical matter impair or impede

their ability to protect their interests in the Leases because “this Courssodee@rding the Lease
language will affect only Bounty’s claims and will have no preclusive effiethe caessors’ class
claims inZehentbauet (Id. at p. 9.) Finally, Defendants argue that “there is no ‘substantial risk
Bounty and Chesapeake will be subject to ‘inconsistent obligatiorig.”at(p. 8.)

In determining whether a person is an indispensable party under Fed. R. Civhe.Si9th
Circuit applies a threpart test. Keweenaw Bay Indian Cmty. v. Staté F.3d 1341, 1345 (6th Cir.
1993). First, courts"determine whether a person is necessary to the action and should be joi
possible."ld. This is determined through Rule 19(a), which provides as follows:

(a) Persons Required to Be Joined if Feasible.
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(1) Required Party. A person who is subject to service of process and whose joinder
will not deprive the court of subjeatatter jurisdiction must be joined as a party if:

(A) in that person's absence, the court cannot accord complete relief axsimye
parties; or

(B) that person claims an interest relating to the subject of the action and issitu
that disposing of the action in the person's absence may:

(i) as a practical matter impair or impede the person's ability to protect the interest; o

(ii) leave an existing party subject to a substantial risk of incurring doublé&plapul
or otherwise inconsistent obligations because of the interest.

Fed. R. Civ. P. 19(a). "If the court finds that the absent person or entity falls witien @ite of
these provisions, the party is thus one to be joined if feasikieweenaw Bay Indian CmpyL1 F.3d
at 1345. However, "[i]f the court determines that the person or entity doed mithfim one of these

provisions, joinder, as well darther analysis, is unnecessaridcal 670, United Rubber, Cork,

Linoleum & Plastic Workers of Am., AFCIO v. Int'l Union, United Rubber, Cork, Linoleum &

Plastic Workers of Am., AFIGIO, 822 F.2d 613, 618 (6th Cir. 1987).

Steps two and three deaitlwpersonal jurisdiction and indispensabili§eweenawll F.3d
at 1145. "If personal jurisdiction is present, the party shall be joined; however, in the alifen
personal jurisdiction (or if venue as to the joined party is improper), the @arptproperly be
brought before the courtllocal 67Q 822 F.2d at 618. Without personal jurisdiction, the col
proceeds to the third factor, which examines the factors set forth in Rule 19(b) rtoidetehether
the court may proceed without the absent party or, to the contrary, must dismissetdee#o the
indispensability of that partyld. The factors determining indispensability are:

first, to what extent a judgment rendered in the person's absence mpgbjuakcial

to [the person] or to thosdr@ady parties; second, the extent to which, by protective

provisions in the judgment, by the shaping of relief, or other measures, the prejudice
can be lessened or avoided; third, whether a judgment rendered in the persooé abse

13
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will be adequate; fount whether the plaintiff will have an adequate remedy if the
action is dismissed for nonjoinder.

Keweenawll F.3d at 1346 (quotinigocal 67Q 822 F.2d at 618). The Sixth Circuit has noted th

"[i]deally, all [the] parties would be before the court. Yaile 19 calls for a pragmatic approach,;

simply because some forms of relief might not be available due to the absencaionfpaeties, the
entire suit should not be dismissed if meaningful relief can still be accotawzhl'67Q 822 F.2d at
618 (quotng Smith v. United Brotherhood of Carpenters and Joiners of Amé&&&aF.2d 164, 166
(6th Cir.1982)). See also Ward v. Autdwners Ins. Co 2019 WL 3252964 at * 2 (N.D. Ohio July
19, 2019) Sutter O’Connell Co. v. Whirlpool Cor@2019 WL 2469202 at * 5 (N.D. Ohio June 13
2019).

Applying the first step of the test articulated by the Sixth CircuitCinart finds that Bounty's
co-lessors on the Ryland, Ritchie, and Ingham leases are not necessary pHréaeadtant action.
First, the Court agrees with Bounty and the Chesapeake Defendantpuistant to Rule
19(a)(1)(A),this Court will be able to accord complete relief among the existing partiesitstaet
actionin the absence of Bounty's dessors. As Bounty notes, the Second Amended Compla
asserts breach of contract claims based on allegedly improper royaltgmiaymade by Chesapeak
to Bounty under the oil and gas royalty provisions of the subject leases. Bouaagch bf contract
claims are based upaime Chesapeake Defendants’ manner of calculatingand gas royajt
paymentdo Bountypursuant to the royalty provision language in the Ryland, Ritchie, and Ing
leases As these claims are specific to Chesapeake’s method and manner of calculatityg |
payments to Bounty (and not to any other potentidkessors of the property), the Court finds th{

its determination of Bounty’s claims will be based on Bounty’s individual rightsinterestsnder
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the lease®nly. Thus, the Court will be able to accord complete relief as between the parties t

action in the absence of Bounty’s lsssors.

D this

The cases cited by théehentbauelClass are either distinguishable or do not support the

Class’ wsition. In Prosser v. XTO Energy, In2013 WL 1786456 (S.D. Ohio Apr. 25, 2018)r
examplethe plaintiffs filed a complaint seeking a (1) a declaratory judgment thabtireyhe entire
fee simple interest in certain property located in Union Township, Belmont County,a®ti(2)
specific performance of an oil and gas lease they entered into withdaetedTO Energy, Inc.
(“XTO”). The court found that there waspotential cloud upon title that is the center of the partie
dispute” relating to thepecific oil and gas leases at issu@. at *1. The court concluded that thg
absent potential eowners of the property in question were necessary parties betalasaiffs in
this case ask for a declaratory judgment that they own the entire fple sinterest in the subject
property. But without joinder of the parties whose deed conveyance in 1983 is the source & th
discrepancy in this case, there can be no such determination. By adjudicatiagehiathout parties
who may have interest the subject property, this Court does nothing more than place a further g
on title” 1d. at * 4.

The Prossercourt’'s concerns are not relevant to the instant case, however, as there
indication that there is any title dispute regardingphagperty which is the subject of the Rylang
Ritchie, and/or Ingham leases. Moreo\rpsserinvolved a declaratory judgment claim, wherea

Bounty asserts only breach of contract claims relating to its individual rigittsiraerests.

4 The Zehentbauetlass also citePeters v. Durroh277 N.E.2d 69 (Ohio App. ¥Dist. 1971) andBowen v. West Va.
Gas Corp.,3 S.E.2d 629 (W. Va. 1939). The Class’ reliance on these cases iaaapls neither case considere
whether a party is necessary under FedRtdé¢ of Civil Procedure 19The ZehentbauecClass’ reliance orsoberay

Mach. & Equip. Co. v. MRF Limited, Incl81 F.3d 759 (6th Cir. 1999) is also misplaced. In that case, the Sietiit Ci

found that a party to a contract should have been joined as a necessangartRule 19(a)(1) because it “was &
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Accordingly, andfor all the reasons set forth above, the Court finds that, pursuant to Rule

19(a)(1)(A), the Court will be able to accord complete relief among thengxarties in the absence
of Bounty’s celessors’ The ZehentbaueClass’ arguments to the contraage without merit and
rejected

The Court further finds that Bounty’'s -bessors are not necessary parties pursuant to R
19(a)(1)(B). Rule 19(a)(1)(B)(i) provides that a party is necessary and must be joitedpérson
claiming an interest relating the subject of the action is so situated that disposing of the actig
the person’s absence may “as a practical matter impair or impede the persay scapibtect the
interest.” Fed. R. Civ. P. 19(a)(1)(B)(i)As discussed above,istCourt’s decision regarding the ga
and royalty provisions in the Ryland, Ritchie, and Ingham leases willt affég Bounty’s claims.
The colessor’s interests in their leases with the Chesapeake Defendants are beirentebims
Zehentbauer as part tie Zehentbaueclass. Moreover, it is undisputed that, if thelessors so
choose, they may elect to withdraw from Fehentbaue€lass and pursue separate litigation agait
the Chesapeake Defendants. Accordingly, the Court finds that proceeding with d@hé actibn

without the caessors will not impair or impede their ability to protect their interests.

signatory to the contract for which Plaintiff seeks remuneration @ndffich Defendant had already paid [the abse
party] in full.” 1d. at 764. Here, howevaBpunty’'sbreach of contract claims are predicated on specific manner in wh
Chesapeake calculated royalty payments to Bounty (and Bounty alonegriucstine lease oil and gas royalty provision
Thus, Bounty’s interests in the lease are specific to it anthtestwined with any royalty payments that thelessors

may have receivedlheZehentbaue€lass’ also cite®neCommand, Inc. v. Bergtt012 WL 3755614 (S.D. Ohio Aug.
29, 2012) for the proposition that “in general, the indispensable pardsr@ab of contract action are the parties to th
contract.” That case, however, is an employment case involving the alleged dfreamhncompetition agreement, in
which the court found that the defendant employee’s new employerolvasircessary party because it was “not a pa
to the agreement at issue.” The court’s holding is an entirely differetext@nd does not speak to the issue of whetH
co-lessors to an oil and gas lease are indispensable parties under Rule 19.

5The Court notes that Botynpreviously moved to add CHK Utica, LLC; Total E&P USA, Inc.; anddael Energy, Inc.
as defendants in the instant action on the grounds that these entiti¢svbiking interest” in the very leases at issug
herein. Judge Lioi denied the motion in Redry 2019 (Doc. No. 70), which undercuts Hehentbaue€lass’ argument
that colessors are, by definition, necessary parties in a breach of contract action.
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Finally, the Court finds that a disposition of the instant case in the absence ofi¢ssars

will not leave the Chesapeake Defendants ‘&eiitjo a substantial risk of incurring double, multiplg

or otherwise inconsistent obligations because of the interest.” Fed. R. C8{al{1)(B)(ii). As the

Chesapeake Defendants themselves argue, “[i]f this Court and Judge Reaxdornconsistent

decisions about the Lease language, Chesapeake would be able to comply with isaihsdg

because, after all, this is simply a case about money damages.” (Doc. Nopl1@3) athe Court
agrees and, therefore, finds tkiz¢ colessors are not necesgparties under Rule 19(a)(1)(B)(ii).

Accordingly, and for all the reasons set forth above, the Court finds thatyBooodessors
are not necessary parties under Rule 19(a)(1). In light of this finding, the Cedrhoteconsider
steps two and threef the analysis set forth by the Sixth Circuit; i.e., personal jurisdiction §
indispensability.See Local 670822 F.2d at 618.

C. Motion for Leaveto File Amicus Curiae Brief

The ZehentbaueClass argues it should be permitted to submit an anbigasbecause the
“ultimate issue” in both the instant case and Zlebentbauecase is the same; i.e., “whether th
language in the Bounty Minerals leases, as well as the languageZelbetbaueClass leases,
clearly and unambiguously, as a matter of law, provides for the calculatiogatfies based upon
gross proceeds, without any deductions or expenses (includingrpdsiction costs) except for g
pro-rated share of governmentally imposed taxes.” (Doc. Nd. 88pp. 45.) TheClass asserts
that, in Bounty Mineralsresponse to the Chesapeake Defendants’ summary judgment mg
Bounty “virtually ignores” key language in the oil and gas royalty provisionssae and fails to

“adequately discuss or analyze the ‘affiliate sales’ language dé#ises.” Id. at p. 6, 7.) The
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ZehentbaueClass requests “leave to aid the Court in reaching a just resolution accordingpto
contract law by granting their Motion to file &micus Curiadorief instanter’ (Id. at p. 8.)

Not surprisingly, BountyMineralsasks the Court to strike tiehentbauerclass’ Motion.
(Doc. No. 100.) First, Bounty argues that “BehentbauePlaintiff Class is not seeking to participat
as an amicus, but rather is functionally seeking to intervene in this suit intondése arguments
not raised by any party.”Id.) Second, Bounty Minerals maintains that allowing the amicus b
would prejudice the parties by “injecting novel arguments months afterldbe of briefing on
summary judgment less than three days eeforal] argument.” I(l.) Finally, Bounty Minerals
asserts that theehentbaueClass is incorrect that the litigants involved in this suit are part of
classaction litigation. [d.)

The Chesapeake Defendants also arguetitb@ehentbaue€lass’ arguments “are not prope
‘amicus’ briefing.” (Doc. No. 101 at p. 2.) Noting that thehentbaueplaintiffs’ interpretation of
the leases at issue conflicts with Bounty Minerals’ proposed interpretationClieeapeake
Defendants assert that “tEehentbaueplaintiffs’ eleventhhour attempt to inject new, conflicting
arguments into this case should be rejected as improper ‘amiclé. &t p. 3., 5)

The Federal Rules of Civil Procedute not address motions for leave to appearasus
curiaein a federal district court. Rathéinge decision to allow an appearancamamicusfalls under
the district court’s inherent authorityJnited States v. Michiga®40 F.2d 143, 165 (6th Cit991).
As one district court within this Circuit has explaingtihe role of an amicus is generally aid the
Court in resolving doubtful issues of law rather than present a partisan view ots$hi& Bencinsure,

Inc. v. U.K. Bancorporation Inc830 F.Supp.2d 294, 306 (E.D. Ky. 201ditying Dow Chemical Co.
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v. United State2002 WL 33012185, at *1 (E.D. Mich. May 24, 2002) (citation omijtethdeed,
in describing the role of aamicus curiagthe Sixth Circuit has stated:
Historically, ‘amicus curiaé was defined as one who interposé@s a judicial
proceeding to assist the court by giving information, or otherwise, or who conduct|[s]
an investigation or other proceeding on request or appointment therefor by the court.’
Its purpose was to provide impartial information on matters of law about which there
was doubt, especially in matters of public interest. The orthodox viamiotis curiae
was, and is, that of an impatrtial friend of the court—not an adversary party intinteres
in the litigation.
Michigan 940 F.2d at 1645 (emphasis in original) (internal citations omitte8ge alsd 6AA C.
Wright & A. Miller, Federal Practice and Procedure § 3975, p. 313 (20p8§)n amicus ought to
add something distinctive to the presentation of the issues, rather than servingrascanduit for
the views of one of the partiel.Freed v. Thoras 2018 WL 3848155 at * 2 (E.D. Mich. Aug. 9
2018) (same).

In determining whether to grant leave to file amicus briefing, courts havalecedia variety

of factors, includingvhether the parties are adequately represented, whether the proposédaenici
a cognizable direct interest in the outcome of the case, and whether the proposedalcthiaddress
matters or advance arguments different from those raised by the p8dedNat’l Air Traffic
Controllers Corp Ass’n v. Minef&2005 WL 8169395 at * 1 (N.D. Ohio June 24, 2005)istrict
courts focus on both the usefulness of the brief and the timeliness of thé Btwfaritsch v.
Michigan State Univ. Bd. of Truste@017 WL 11454764 at * 1 (W.D. Mich. Oct. 30, 2017).
The ZehentbaueClass’Motion for Leave to File an Amicus Curiae Brief is denied. First,
the Court finds the Class’ Motion is untimely. As set fatiprg the summary judgment briefs in
this matter were fully ripgeven months ago, in May 2019. At the very latest, the Glassaware

of the instant action in July 2019, when it filed a Motion before Judge Pearson to tia@shestant

19




case to her as related to thehentbaueraction. The ZehentbaueClass offers no explanation for
failing to promptly seek leave to file @micus brief oncdudge Pearson denied the motion on JU
25, 2019 Nor has the Class offered any reasoned explanation for the fact tléted vo file its

Motion until December 10, 2019, seven months after the summary judgment briefingenasd a

mere three days before oral argumehs. noted above, district courts may consider timeliness when

deciding whether to allow amicus briefingee Kollaritsch2017 WL 11454764 at * 1. Here, the

ZehentbaueClass’ Motionis clearly untimely Allowing leave at this time would cause significant

delay and, therefore, prejudice to the parties. The Court is unwilling to perxet ueaer these
circumstances, particularly in the absence of any meaningful explanatioref@iabs’ failure to
timely file its Motion.

Second, the Court findbatthe ZehentbaueClass’ proposedmicusbriefing regarding its
proposed construction of the lease royalty provisions is not appropriate under timestarces
presented. As noted by the Sixth Circuit, ffigdus. . . has never been recognized, elevated to,
accorded the full litigating status of a named party or a real party in interesd amicus has beer]
consistently precluded from initiating legal proceedings, filing pleadirgstherwise participiang

and assuming control of the controversy in a totally adversarial fasHitiochigan 940 F.2d at 165

or

(internal citations omitted). Here, ti#ehentbauerClass seeks to raise new legal theories and

arguments that Bounty Minerals chose not to puesdecriticizes counsel for Bounty Minerals for

its litigation strategy. This adversarial posture is not a proper umftir an amicus and the Cour
finds that it would not be useful in resolving the issues presented. Indeed, it te thes Court tht
the driving force behind théehentbaueClass’ Motionis not to assist the Court in any meaningf

fashion, but to try to prevent an adverse ruling before Judge Pearson has the oppontul@tgrn
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the summary judgment briefing pendiing Zehentbauer The Court declines to permit amicu
briefing under these circumstances.

Accordingly, and for all the reasons set forth above, the Zehentbauer Clagsi fdotl_eave
to file Amicus Curiadrief (Doc. No. 99) is DENIED and Plaintiff's Motion to Strike (Doc. No. 101
the Motion for Leave is DENIED AS MOOT.

IT ISSO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: Decembe23, 2019 U. S. DISTRICT JUDGE
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