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, LLC v. Chesapeake Exploration, L.L.C. et al Doc.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
Bounty Minerals, LLC, Case N0.5:17¢cv1695
Plaintiff,
-VS- JUDGE PAMELA A. BARKER

Chesapeake Exploration, LLC,
et al., MEMORANDUM OPINION AND
ORDER

Defendants

Currently pending are the following motions: (1) the Motion of Defendants Chesap,
Exploration, LLC. and Chesapeake Operating, LLC for Summary Judgment (Do81)\ and (2)
Plaintiff Bounty Minerals, LLC.’s Motion to Strike Defendants’ Notice aifpflenental Authority
(Doc. No. 94.) For the following reasons, Plaintiff's Motion to Strike (Doc. No. 94ENIED, and
Defendants’ Motion for Summary Judgment (Doc. No. 8GRANTED.

l. Procedural History

The procedural history of this matter has besaounted in prior decisions of this Cowseé
e.g, Doc. Nos. 22, 70) and will not be repeated in full herein. Rather, the Court will only set
that procedural background necessary to provide context for the pending Motions.

On July 11, 2017, Piatiff Bounty Minerals, LLC (hereinafter “Plaintiff” or “Bounty

Minerals”) filed aComplaint againsbefendantsin the Court of Common Pleas of Carroll Count

LIn its original Complaint, Bounty Minerals named three Defendantees&peake Exploration, LLC; Chesapeak
Operating, LLC; and Chesapeake Energy Marketing, LLC. (Doc. No. 1As discussethfra, Bounty Minerals twice
amended its Complaint. In its @&nd Amended Complaint (filed February 14, 2018), Bounty Minerals named (
Chesapeake Exploration, LLC and Chesapeake Operating, LLC. (Doc..No. 36
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Ohio, seeking to recover royalties it believes it is owed under the terrageshiboil and galeases.
(Doc. No. 11.) In this Complaint, Bounty Minerals asserted two breach of contract caimell
as a claim for declaratory judgment pursuant to Ohio Rev. Code § 2&k€4 (Id.) Defendants
removed the action to this Court on August2@7, on the basis of diversity jurisdiction. (Doc. No.
1.)
Shortly after removal, Defendants moved to compel arbitration with respect to dme of t
subject leases, and to stay this action relative to the remaining leasésgpidsed outcome of
arbitraion. (Doc. No. 7.)Bounty Minerals responded by moving to amend the Complaint to remove
from the litigation the lease that served as the fasBefendants’ request for arbitration. (Doc. No.
16.) On December 1, 2017, this Court (through 4#hssigned District Judge Sara Lioi) grantgd
Bounty Minerals’ motion to amend, permitting it to file an Amended Complaint that omittézhee
with thearbitration clause. (Doc. No. 22.) The Court also denied Defendants’ motion toldtay. | (
Bounty Minerals filed its Amended Complaint on December 6, 2017 and the Court therg¢afte
conducted a CMC on January 8, 2018, at which it set various case managementsdefdboe
Nos. 25, 30.)Shortly thereafter, Defendarfiked a Motionfor Partial Dismissal, in which it sought
an Order (a) dismissing all claims against Chesapeake Operating, (l§sitign@ount Il (Breach of
Contract) and Count Il (Dedlatory Judgment) of Plaintiff's Amended Complaint in their entirety;
and (c) dismissing all claims against Chesapeake Energy Markdag. No. 31.) In lieu of a
response, Bounty Minerals filed a Motion for Leave to file a Second Amended Complaiot.N@
32.) On February 14, 2018, the Court granted Bounty Minerals’ Motion to Amend, findirtheha
proposed amended complaint cured the alleged deficiencies set forth in DefeRdairds™Motion

to Dismiss. (Doc. No. 35.)




Bounty Minerals filed its Second Amended Complaint that same day. (Doc. No. &einlh

it asserted the followinglternativeclaims: (1) breach of contract against all Defendants based on

Defendants’ alleged breach of the royalties provisions of the subject oil arehgagCount I} (2)
breach of contract claims against Defendant Chesapeake Explptdtidrbased on Defendant’s
alleged breach of the express covenant of good faith and reasonable prudent opmratdl)(@nd
(3) breach of contract against all Defendants based on Defendants’ allegehl @f the affiliate sales
provisions of the subject leases (Count Ilid.)(

The docket reflects the partissbsequentlgngaged in discovery. (Doc. Nos. 41, 42y Q
August 10, 2018, Bounty Minerals filed another Motion for Leave to Amend Complaint, in whi
sought to add several new defendan{®oc. No. 54.) Arguing the proposed new defendants wo
destroy diversity jurisdiction, Bounty Minerals also sought remand to state ctaijt. Qn August
20, 2018the Court conducted a status conference with counsel and the parties. (Doc. No. 7]
3.) During that conference, the parties agreed to explore the possibgiytlement. Ifl.) Later
that month, the parties filed a joint motion to temporatiy il case management deadlines so tk
the parties could participate in mediation. (Doc. No. 59.) The Court granted the nmatistayged
the case. (Doc. No. 61.)

The Court lifted the stay on January 10, 2019, after mediation failed to productutioes
On February 262019, the Court issued an Opinion & Order denying Bounty Minerals’ Motion

Leave to Amend and for Remand, finding that “the balance of equities compels thesimontthat

2 Specifically, Bounty Minerals sought to add CHK Utica, LLC; Total E&BAJ Inc.; and Pelican Energinc., as
Defendants, on the grounds that discovery had revealed that thess éwatite working interests in one or more of th
subject leases.

3

)

ch it

uld

0 at |

nat

for




Bounty Minerals should not be permitted to further amend its complaint to defsdigtion.” (Doc.

No. 70 at p. 9.)

On April 12, 2019, Defendants Chesapeake Exploration, LLC and Chesapeake Operating

LLC (hereinafter referred to collectively as the “Chesapeake Defendants”)dfiletbtion for
Summary Judgent as to each of Plaintiff's claims. (Doc. 18&.) Bounty Minerals filed a Brief in
Opposition on May 3, 2019 (Doc. No. 83), to which the Chesapeake Defendants replied on M
2019 (Doc. No. 84.)

On June 26, 2019, the case was transferred tartersigned pursuant to General Ord
201943. On October 30, 2019, the Chesapeake Defendants filed a “Notice of Supplern
Authority” in support of their Motion for Summary Judgment. (Doc. No. 93.) Bounty Mine
moved to strike the Chesapeake Deli@nts’ Notice on November 1, 2019. (Doc. Nos. 94, 95.)
November 15, 2019, the Chesapeake Defendants filed a Brief in Opposition. (Doc.)No. 96

On Decembel 3, 2019, the Courtonductecbral argument othe Chesapeak@efendard’

Motion for Summary Judgme#dt(Doc. No. 102

3 Three days prior to oral argument, on December 10, 2019, the certified fcfdastff landowners inZekentbauer
Family Land LP, et al. v. Chespeake Explorati@ase No. 4:15¢cv2449 (N.D. Ohio) (Pearson, J.) filed a Motion f
Leave to fileAmicus CuriaeBrief in the instant action (Doc. No. 99.) Therein, théehentbaueclass argued that this
Court lackel jurisdiction over three of the oil and gas leases at issue hargithe parties to the instant action had
improperly failed to join Plaintiff's cdessors on those leases as indispensable pariel. TheZehentbaueclass also

expressed concern “about the completeness of the arguments whiciff faunity Minerals has asserted before thi
Court.” (d. at p. 4.) Plaintiff filed a Motion to Strike the Motion for Leave to filemicus CuriaeBrief on December 11,

2019. (Doc. No. 100.) Defendafited a Response to both the Motion for Leave and Motion to Strike on Decembe
2019. (Doc. No. 101.) During oral argument on December 13, 2019, the Court heardrargbout (1) the issues of
subject matter jurisdiction and indispensable parties raisdtiebyehentbauer class; and (2) the parties’ substant
arguments relative to the Chesapeake Defendants’ Motion for Sumntgnndat. The Court ordered both the partig
and theZehentbauerclass to submit supplemental briefing regarding the issfiesibject matter jurisdiction and

indispensable parties. (Doc. No. 102.) Supplemental briefing wasfteerttmely submitted on December 20, 2019.

(Doc. Nos.103, 104, 105 In an opinion issued separately this date, the Court rejectZetieatbaer class’ arguments
that this Court lacked subject matter jurisdiction and/or that the partiesileabtéajoin indispensable parties pursuan
to Fed. R. Civ. P. 19. (Doc. Nb06.)
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Il. Facts

Bounty Mineralsis in the business gfurchasg oil and gas rights, including lease royalt
interests, in the shale gas areas of Ohio, Pennsylvania, and West VirginiaN¢D86 at 1 6.) At
issue in the present dispute are six (6) oil and gas leases that Bounty $/aeerared between 2013
and 2015(ld. at 11 817.) These Leases are identified in the Second Amended Complaint as foll
(1) the December 16, 2010 and January 7, 2011 leases between Alan L. Miller and Ohio Bl
Energy, LLC (hereinafter “the Miller Leases”) (Doc. No:3 (2) the October 8, 2011 lease betwee
Christopher and Sandi Ryland and Chesapeake Exploration (hereinafter “the Rydart) [(Boc.
No. 364); (3) the March 9, 2011 lease between Dean Cobbs and Chesapeake Exploratr@itérer
“the Cobbs Lease”) (Doc. No. 3B; (4) the May 3, 2013 lease between Mark and Elizabeth Ingh
and Chesapeake Exploration (hereinafter “the Ingham Lease”) (Doc. MN); &6d (5) the October
8, 2011 lease between Michael and Dana Ritchie and Chesapeake Exploratioraffberéhe
Ritchie Lease”) (Doc. No. 360)* (Id.)

The above Leases contain royalty provisions with respduxittmil and gas.The gas royalty
provisions as set fortin the subject Leases are nearly identiaad provide as follows:

9. ROYALTIES . The Lessee covenants and agrees:

*k%

b. Gas Royalty To pay to the lessor EIGHTEEN AND ONE HALF percent
(18.5%) royalty based upon the gross proceeds paid to Lessee for the ketedanar
and used off the leased premises, including casinghead gas or other gaseansesubst

41t is undisputed that Bounty Minerals owns a partial, undivigéerest in the Ryland, Ingham and Ritchie leasg
Specifically, the deeds associated with these leases show that Bounty owB36Z%8nterest in the Ryland lease; g
40% interest in the Ingham lease; and a 50% interest in the Ritchie lease. (BdR6-Bl at PagelD# 1724; 3b at
PagelD# 1779; 38 at PagelD# 181).The record reflects th&ounty Mineralsowns 100% othe Miller and Cobbs’
leases. Poc. Nos. 361, 365.)
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and produced from each well drilled thereoamputed at the wellhead from the

sale of such gas substances so sold by Lessee in an dangth transaction to an
unaffiliated bona fide purchaser, or if the sale is to an affiliate of Lessee, the price
upon which royalties are based shall be comparable to that which could be
obtained in an armslength transaction (given the quantity and quality of the gas
available for sale from the leased premises and for a similar contract terngnd
without any deductions or expensed-or purposes of this Lease, "gross proceeds”
means the total consideration paid for oil, gas, associated hydrocarbons, and
marketable byproducts produced from the leased premigigsout deductions of any

kind except as provided in paragraph 44.

Ryland Lease at 1 9 (Doc. No. 36(@mphasis added).
The oil royalty provisions differ among the various Leases. The Rylatuhi®iand Ingham
Leasegrovide that the Lessee agreessfollows:

To pay to the Lessor EIGHTEEN AND ONE HALF percéh8.5%9 royalty based
upon the gross proceeds paid to Lessee from the sale,dhailding without
limitation other liquid hydrocarbons or their constituents and prodtreseof
recovered from the leased premises so sold by Lessee in amslength
transaction to an unaffiliated bona fide purchaser, or if the sale is to an fifiate

of Lesseethe price upon which royalties are based shall be comparable to that
which could beobtained in an armslength transaction (given the quantity and
quality of said products available for sale from the leased premises and for a
similar contract term) and without any deductions or expensed-or purposes of
this Lease, "gross proceeds" meandake consideration paid for oil, gas, associated
hydrocarbons, and marketable ppductgroduced from the leased premises without
deductions of any kind except as provided in paragraph 44.

SeeDoc. Nos. 364, 368, 3610 (emphasis added)The Miller and Cobbs Leases provide that th

Lessee agrees:

> The above language was taken from the Ryland Lease but is identical testfRolty Provisions in the Ritchie,
Ingham, Miller and Cobbs Leases in all material respects. Specificallyntheifference between the Ryland Leas
Gas Royalty Provision and the corresponding Ingham provision is¢h¢hit the latter contains 8% (as opposed to
18.5%) royalty payment. (Doc. No.-85) The Miller and Cobbs leases differ from the Ryland Lease in thaditter
and Cobbs Leases allow for the deduction of “Lessor’s prorated share okasgmverance or otherwise, imposed by an
government body.” (Doc. Nos. 3§ 366.) Neither the percentage of the royalty payment or the tax deductguatymn
in the Miller and Cobbs Leases, however, bear any relevance to the ingtate.dis

5 The Ryland and Ritchie Leases provide forl@6% royalty payment, while the Ingham Lease provides for a 2
royalty payment.SeeDoc. Nos. 3&4, 368, 3610.
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To pay Lessor seventeen and one half percent (17.5%) royalty based upon the gross
proceeds paid to Lessee from the sale of oil recovered from the lease preisds v

at the purchase price received for oibyailing on the date such oil is run into
transporter trucks or pipelines.

SeeDoc. Nos. 36-2 at PagelD#s 1684, 1704; 36-6.

Also of relevance herein, each of the six leases at isga@se an obligation on the Lessee 1o

ad “as a reasonable prudent oger exercising good faith in all of its activities with the Lessof.

SeeDoc. Nos. 362 at PagelD# 1683, 1703; -36at PagelD# 1731; 36 at PagelD# 1757; 38 at
PagelD# 1787; 36-10 at PagelD# 1817.

Chesapeake Exploration, Chesapeake Operating, arda@déake Energy Marketing ar
affiliates of one another and are all subsidiaries of Chesapeake Er&eglpeposition of Joshua
Bowles (hereinafter “Bowles Depo.”) at TR1-22 (Doc. No. 761). Defendant Chesapeake
Explorationwasthe Lessee under the ases at issueerein as well as the operator and producer
the wells covered by the LeaseBowles Depoat Tr. 3033). Chesapeake Exploration installeq
centralized production pads at which the oil and gas are produced from severahaalnit and
delivered to a separato6eeExpert Report of K. Terry dated February 9, 2019 (hereinafter “Te
Expert Report”) afl 24(Doc. No. 815.) The oil is separated and put in a tank, and the separate(
is measured and metered into the first receiving pipeliltg) (

Chesapeake Exploratiomld the oil to Chesapeake Energy Marketing (“CEM”) at the (¢
storage tanks located near the wellheads on the lease or unit prefhisasy 25) With respect to
gas produced at the wells at issue, Chesapeake Exploratidhesgdd to CEM at the production paq

based on the volumes of gas meterdd. dt 1 26.) CEM thetransportd the oil, gasand natural
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gas liquids from the wellhead aettered into contracts withird-party midstream companiéso
perform various “posproduction services,” including gatheringeating, processing, storing, and
transportingthe oil, gasandnatural gas liquidso downstream delivery pointsSeeTerry Expert
Report at § 23 26; Bowles Depo. at Tr. 102According to Defendants, these ppsbduction
services' refine and enhance the valu# the oil, gasandthe natural gas liquids, thus allowing CEN
to resell them at higheripesdownstream. (Doc. No. & at p 5) (citing Bowles Depo. at Tr. 235
236.)

Pursuant to an Agency Agreement with Chesapeake Explor&efiendant Chesapeake
Operating (“CO”)receival payment from CEM and calculatand pa& Bounty Minerals royalties
on behalf of Chesapeake Exploration. (Terry Expert Report at | &lbhg with the royalty
payments, Chesapeake Operating provided Revenue StatéonBatsity Mineralscopies of which
are attached to the Second Amended Complaint. (Doc. N&2.36 These Statements contai
columns for, among other things, the month of production, what substances were produc
volumes of substances produced, the price received for the sale of substancesl papghilicable
taxes, dedumns andthe royalty owner’s interest in the substances that were produced and
(Doc. No. 36 at 1 30.)

According to Bounty Minerals, the Revenue Statements it received froesafbake
Operating representedatihthere were no deductions of ppsbduction costs from the royalty paid
to BountyMineralsassociated with the Leases at issaes, the columns on the Revenue Statemsg

associated with such costs and deductions sho@@d’ (Id. at T 32.) BountMineralsclaims that,

bd, th

sold.

Nt

" According to Defendants’ Expert, Kris Terry, the “[t]he midstresotor encompasses the activities that move gas and

other hydrocarborfsom the wells to the downstream points,” and “includes such thingslasrang, treating, processing,
storage, pipeline transportation, and fractionation.” (Terry ExperoiRapf 23)
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over time, it noticed that the sales values of the oil, gas, and natural gds liguhe Revenue
Statements associated with the Leases at issue were “substantially és$hidlsales values of
hydrocarbons on royalty stubs associated with other of Bounty’s oil and gas leasesaimé vicinity

in the same timeframeld( at 7 33.)

Thus, on May 15, 2015, Lesley Thompson of Bounty Minerals sent an email to Chesapeak

Energy’s landowner relations department for clarification. (DWo. 3613.) Therein, Mr.

Thompson noted that, for the Ohio wells, “the gross deductions are zero and the net dedectipns &

zerq” and asked “does that mean that there are no deductions for drilling and operating tls&5e el
(Id.) On May 19, 2015, Chesapeake Energy’'s Revenue Team responded as follows:

For the Ohio wells, there are pgmwbduction costs associated with these wells,
however these are not broken out on the check stub. We are passing on 100% of the
price/postproduction costs from the purchaser for the sale of the product. Any fees
incurred by our purchaser from the wellhead to the final sales point aredaoyties
revenue prior to it being paid to Chesapeake for distribution.

(Id.) Chesapeakdnergy also provided Bountilinerals with a number of spreadsheets that

identified postproduction costs associated with a variety of wells that paid a production royalty to

BountyMineralspursuant to the Leases. (Doc. No. 36-14.)

When Bounty Mineralsompared the data in the spreadsheets to the Revenue Statement:

associated with the Leases at issue, it claims to have found “substdiatiandes” between the two
documents. (Doc. No. 36 at  37.) Bounty Minerals and Chesapeake Exploration tlzegedch
series of letters regarding these alleged discrepandesat ] 41.) Of note, on July 16, 2019, Ben
Harris from Chesapeake Exploration sent Mr. Thompson a letter that pdowdelevant, part as
follows:

By way of background, Chesapeake sells the oil and gas produced from the Lease to
Chesapeake Energy Marketingl..C. ("CEMLLC"), which is an affiliated marketing

9




company that takes title to, and possession of, the oil and gas at or near the well
CEMLLC pays Chesapeake 97% of the proceed=ceives from the sale of the gas
and naturabas liquids, and 99% of the proceeds it receives from the sale lafssil,

any postproduction costs incurred between the wellhead and downstream points

of sale CEMLLC retains a marketing fee of 3% and 186 das and oil respectively;
neither marketing fee is passed on to the lessor. The price Chesapeake recuives fro
CEMLLC for the sale of oil and gas, plus an amount equal to the 3% or 1% marketing
fee referenced above, is the value shown in the "Pricainoolof the royalty
statement.

*k%

*ekx [With respect to gas], [t]he sale of gas to an affiliated purchaser isesgby
contemplated by the terms of the Lease, and the Lease provides that ydigsrayal

to be computed at the wellhead. Since Chedapbaars 100% of the CEMIC
marketing fee and since the price Chesapeake receives from IGEMLbased on
sales to unaffiliated thirgarty purchasers and CEMC's actual downstream costs,

we believe the price received in the sale to CEKILis comparableotor better than

that which could be obtained from an unaffiliated third party purchaser at the wellhead.

For these reasons, Chesapeake believes royalties are being paid proparitheind
Lease.

(Doc. No. 36-15.)

As further explained by the Chesapeake Defendants during discovery, Bounty Ming
royalty paymentsire based on the wellhead value of the gascalculated via the “netback mettiod
(Doc. No. 834 at p. 9.) To determine the wellhead valiging this method, AQ# calculated a
weighted average sales price by adding all revenues from downstream salesdresadtdividing
by the total volume sold. (Bowles Depo. at T45-146, 206-20] CEM then subtracted the post
production costs it incurred from the weigtiaverage sales price it obtained from thpatty
purchasers to calculate the wellhead value of the da3. (

It is Defendants’ position that calculation of the wellhead value via the “netbeitiodt is
in compliance with the express terms of the royalty provisions in the subjset.Baunty Minerals

disagreesarguingthat Defendants’ position is based on the incorrect presumption that thes L4
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compel that the royaltgayment be calculated “at the wellhead.” To the contrary, Bounty Mine
asserts lat the Leasesreference to the “wellhead” as the point rofyalty calculationsis not
applicable toaffiliate salessuch as those between Chesapeake Exploration and CEather,
Bounty Mineralsmaintainsthat the “affiliate sales” clause of the Leases distétat royalty
payments be “comparable to that which could be obtained in an arms length transactiothé
guantity and quality of the gas available for sale from the leased prem&sés @ similar contract
term) and without any deductions or expenses.” (Doc. No. 83 at pUb88r this method, Bounty
Minerals argues that royalty calculations should be based on downstreamt(rath&ellhead) sales
values. [d. at pp. 15-16.)
IIl.  Standard of Review

Summary judgment is proper “if the movant shows that there is no genuine dispute as
material fact and the movant is entitled to judgment as a matter of law.” Fed..R.G&a).“A
dispute is ‘genuine’ only if based on evidence upon which a reasonable jury could reftoticin
favor of the normoving party.” Henderson v. Walled Lake Consol. $di69 F.3d 479, 487 (6th Cir.
2006). “Thus, ‘the mere existence of a scintilla of evidence in support of the plaiptfition will
be insufficient; there must be eviderme which the jury could reasonably find for the plaintiff.
Cox v. Kentucky Dep’'t of Trans3 F.3d 146, 30 (6th Cir. 1995)(quotingAnderson v. Liberty
Lobby, Inc, 477 U.S. 242252 (1986)). A fact is “material” only “if its resolution might affect the
outcome of the suit under the governing substantive |&enderson469 F.3dat 487.

At the summary judgment stag#§a] court should view the facts and draw all reasonal

inferences in favor ofhe nommoving party.” Pittman v. Experian Info. Solutions, In€01 F.3d

rals

to an

[E]

619, 628 (6th Cir. 2018)in addition, “the moving party bears the initial burden of showing that there
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is no genuine dispute of material fact®sk Chems., LP v. Comptackags, Inc, 593 Fed Appx
506, 508 (6th Cir. 2014). The moving party may satisfy this initial burden by “identifying {benss
of the record which demonstrate the absence of any genuine issue of matefialLfiadsey v.
Whirlpool Corp, 295 Fed Appx 758, 764 (6th Cir.2008) “[I]f the moving party seeks summary
judgment on an issue for which it does not bear the burden of proof at trial,” the moving a@arty m
also “meet its initial burden by showing that ‘there is an absence of evidermgpport the

nonmoving partys cas€e” Id. (quotingCelotex Corp. v. Catretd77 U.S. 317, 325 (1986)). Onc:¢

U

the moving party satisfies its burden, “the burden shifts to themauming party who must then point
to evidence that demonstrates that there is a gedispete of material fact for tridl. Ask Chems.
593 Fed Appx at 50809. “[T]he nonmoving party may not simply rely on its pleading, but must
‘produce evidence that results in a conflict of material fact to be solved hy’a jMiSC Berhad.
Advanced Polymer Coatings, In¢01 F. Supp. 3d 731, 736 (N.D. Ohio 2015) (quoGog, 53 F.3d
at 150).

V. Analysis

A. Motion to Strike (Doc. No. 94)

Prior to reaching the merits of the parties’ arguments, the Court will adélvaasy Minerals’
Motion to StrikeDefendants’ Notice of Supplemental Authority. (Doc. No. 94.) For the follow|ng
reasonsthis Motion is denied.

As discussedupra,Defendants filed their Motion for Summary Judgment on April 12, 2019;
Bounty Minerals filed a Brief in Opposition on May 3, 2019; and Defendants filed & Rapf on
May 17, 2019. (Doc. Nos. 81, 83, 84.) Several months later, on October 30, 2019, Defendants file

a “Notice of Supplemental Authority,” in which it brought several recent desido the Court’s
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attention and summarized the facts and holdings of those decisions. (Doc. No. 93.) BoeraisM
moved to strike Defendants’ Notice, arguing that it was inappropriate andirfganore than an
improper attempt by Defendants to have ‘another bite at the apple’ through fegdleargument in
a case where briefing ended on May 17, 2019.” (Doc. No. 95-2 at p. 1.)

The Court declines to strike Defendants’ Notice. Defendants do not engagéén fegal
argument in their Notice but, rather, simply notify the Court of recent relewahordy and
summarize the findings and holdings of those cases. Moreover, even if Defendantsthialid be
construed as includiniggal argument, Bounty Minerals sets forth legal argument in its Mation|
Strike as to why it believes the newly cited cases are not relevant to the instate.d

Courts within this Circuit have noted thabtions to strike a disfavored because they are
“drastic remedy.Braun v. Ultimate Jetcharters, In2014 WL 12584328 at * 1 (N.D. Ohio Feb. 25
2014) (quotingResolution Trust Corp. v. Vanderweed®3 F. Supp. 1383, 1387 (N.D. Ind. 1993)
See also Brown & Williamson Tobacco Corp. v. United St&@% F.2d 819, 822 (6th Cir. 1953
(finding that “the action of striking a pleading should be sparingly used by the colirts.a drastic
remedy to be resorted to only when required for the purposes of justiSe&also Frisby v. Keith
D. Weiner & Associates Co., LP869 F.Supp.2d 863, 865 (N.D. Ohio 20@9uchard v. American
Home Products Corp2002 WL 32597993 at * 1 (N.D. Ohio July 8, 200Bere, he Court finds

thatthis litigation would be better serveddigh resolution of thessueson the merits rather than

through a motiotio strike  Accordingly, Bounty Minerals’ Motion to Strike (Doc. No. 94) is denief.

B. Motion for Summary Judgment
Defendants move for summary judgment in their favor vafipect to each of the three coun

raised in the Second Amended Complaint. The Court will address each Count in turn, below.

13
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1. Count I—Breach of Contract against all Defendants based on the allegeq

breach of theRoyalties Provisions

In Count I, Bounty Minerals asserts a claim for breach of contract of the Lease royalty

provisions. Specifically, Bounty Minerals alleges that “Chesapeake Explorasis engaged in
activities which result in an incorrect valuation point for the royalty and Chalsa@perating has
failed to tender full and complete royalty payments to Bounty, which are requiratthedeases®
(Doc. No. 36 at 1 69.)

Defendants argue that they are entitled to summary judgment in their fakkaespect to

this claimbecausehey have “complied with the unambiguous terms of the Leases” with respelct to

the payment of gas and oil royalties. (Doc. No2&it pp. 815.) As set forthsupra thegasroyalty

provision language relevant to this Count providesErdéndants agree to pay a certain percentage

of royalties to Bounty Minerals as follows:

. based upon the gross proceeds paid to Lessee for the gas marketed and used off
the leased premises, including casinghead gas or other gaseous substance, and

produced from each well drilled there@omputed at the wellhead from the sale of

such gas substances so sold by Lessee in an atemgyth transaction to an
unaffiliated bona fide purchaser, or if the sale is to an affiliate of Lesee, the price

upon which royalties are basedshall be comparable to that which could be
obtained in an arms length transaction (given the quantity and quality of the gas
available for sale from the leased premises and for a similar contract terngnd
without any deductions or expensed-or purpose®f this Lease, "gross proceeds”
means the total consideration paid for oil, gas, associated hydrocarbons, and
marketable byproducts produced from the leased premises without deductions of any
kind except as provided in paragraph 44.

See, e.gRyland Laase at 9 (Doc. No. 36-4)

8 Bountyasserts thatT he subsequently assigned valugtleé alleged sale of hydrocarbons from Chesapeake Exploratjon

to CEM], which is a derivative value arrived at afiee-fact based on a sales price and fpetduction costs which are

unknown at the time of the purported ‘sale’ does not represent tHecttosideration’ paid for the sale of the oil and gas

Rather, the value assigned to the ‘sale’ between Chesapeake Explordt@BMOLC is ‘net’ of postproduction costs.
This is not a ‘gross proceeds’ royaltyld. at  64.)

14
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Defendants maintain that trebove languageuhambiguously provides that Chesapea
Exploration must calculate Bounty Minerals’ royalties based on the value ofatheatgthe
wellhead™ (Doc. No. 812 at p. 9)(emphasis in original). Citing both state and federal zage
Defendants assert that the netback method is properly used to determine thedwellheaf the
gas, including the deduction of pgsibduction costs.Iq. at pp. 911.) Defendants argue that Bount

Minerals’ alternativeproposed construction of the Leases “would ignore the ‘at thehewesll

Ke

language in direct violation of Ohio law(ld. at p. 12.)Thus, Defendants assert that they are entitled

to judgment in their favor with respectttis Count as a matter of law.

Bounty Minerals argues that Defendants’ Motion must be denied “because it isqatem
an incorrect contention that the Leases compel the royalty paid to Bwubgy calculated at the
‘wellhead.” (Doc. No. 83 at p. 4.)To the contrary, Bounty Minerals maintains that the Leas
“reference to the ‘wellhead’ as the point of royalty calculation is not appdicataffiliate sales.”
(Id.) Parsing out andx@aminingin detaileach of the clauses in the royalty provisions at issue, Bou
Minerals maintains that the clause containing the reference to the wellheaatlsetbd by commas
which delineate the extent of its reach and applicab#ityunaffiliatedbona fidethird party sales.”
(Id. at p. 89.) As Chesapeake Bxpation only sells hydrocarbons from the wells to its affiliat
CEM, Bounty Minerals maintains that the reference to the wellhead “is moagerto this matter.”
(Id. atp. 9.)

Rather, Bounty Minerals focuses on the third clause ofélseoyalty piovisions and argues
that it “describes a different mechanism for calculating ‘how’ to pay altyoppased on a different

type of sale-by the lessee to an affiliate.ld() This clause provides that: “ . .or,if the sale is to

an affiliate of Lessedhe price upon which royalties are based shall be comparable to that w
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could be obtained in an arm&ngth transaction (given the quantity and quality of the gas available
for sale from the leased premises and for a similar contract term) and tatihpdeductions or
expense$ Focusing on the comma that precedes this clause, and the use of the word “or,” Bount
Minerals asserts that this clause is clearly separate from the “unaffiliatet dalese where the
“computed at the wellhead” languagefound. [d. at p. 11.) Bounty Minerals maintains that the
Defendants’ reading of the Leases “inserts language into the royaltgiprowihere it does not exist
and arges that “the Defendants cannot bootstrap a method of calculation from one ctaose o
another when the contract does not specify itd’ &t p. 13.)

Bounty Minerals then goes on to argue that what it terms “the affiliate salesetlof the
Leases requires that royalties be “comparable to that which could be obtaiaedarmdengh
transaction . . . and without any deductions or expensés.) It assertdhat, under this language
royalties should be calculatbased on downstream values, explaining as follows:

For the comparison required by the "affiliate salelsiuses to be effective and a

"comparable price" determined, there must be symmetry between the hydrocarbon

products to ensure that an "apples to apples” comparison is performed. Chesapeake

Exploration transfers title of "wet" gag CEMLLC at the custodyeter, located near

the Wells. At that time and location, the residue gas and NGLs have not been

extracted from the gas streanThe Defendants acknowledge that the gas products

which CEMLLC sells (and upon which royalties are paid to Bounty) are "cladigni
distinct" from the "raw products extracted at the wellheddhé "raw products” at the

"wellhead" are not "available for sale" as required by the Leases' "affiabds"s

clauses.The prices reflected in Bounty's royalty are based on processed mhocts

sold downstream of the wellhead and it is those products at those locatsowhich
are how the comparison must be performed under the "affiliate sales" clause

9 According to Bounty Mierals’ expert, Phyllis Bourque: “Raw gas or natural gas produced aetihead containing
NGLs (such as ethane, propane, and butane), water and other contaminizhts)clude nitrogen and hydrogen sulfidg
is considered ‘wet’ and typically will haveBtu content of 1,100 to 1,300 Btu per cubic foot. The raw gas must|be
stripped of the NGLs and the contaminants, which reduces the Btu levekaescdry’ gas also known as residue ggs
in order to be suitable for markets and transportation in interatat intrastate pipelines.” (Doc. No-Z&t p. 4.)
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(Id. at p. 14Xemphasis added) (internal citations to the record omitted).

In responsgDefendants argue that Bounty Minerals’ construction of the Lease language

without merit because “there is no language in the Leases whatsoavieiny that royalties are to

be based on a valuation point ‘downstream of the wellhead.” (Doc. No. 84 at p. 2.) Rather,

Defendants insist thateading the roy& provision as a wholehe plain languagef this provision

clearly provids that the only valuation point is “at the wellhead,” regardless of whether thes sdle

made to an unaffiliated or affited entity. d.) Defendants further assert that Bounty Mineral
interpretation would yield absurd results because it would cause Bounty Mitterateive different
royalty payments for the exact same gas depending on whatbuis.) Specificaly, Defendants
argue as follows:
In Bounty Minerals’ view, Bounty Minerals should receive royalties based on a
higher, downstream value when gas is sold to an affiliate, and a lovilesve¢lihead
value when gas is sold to an unaffiliated thpatty. That gets the Leases precisely
backwards: the whole point of the Lease language is to ensure that royaltiomalua

does not turn on the identity of the buyare., that royalties are not lower when the
gas is sold to an affiliate.

(1d.)

The OhioSupreme Court has held that oil and gas leases are contracts and “the righ
remedies of the parties to an oil or gas lease must be determined by theoftelmaswritten
instrument.” Lutz v. Chesapeake Appalachia, LLT1 N.E3d 1010, 1012 (Ohio 2016) (quoting
Harris v. Ohio Oil Co, 48 N.E. 502, 506 (Ohio 1897)). “Under Ohio law, the interpretation of writ
contract terms, including the determination of whether those terms are anshiguamatter of law
for initial determination by the couttSavedoff v. Access Grp., In624 F.3d 754, 763 (6th Cir.2008
(citations omitted).See also Alexander v. Buckeye Pipe Line €64 N.E.2d 146, 148 (Ohio 1978)

Lutz v. Chesapeake Appalachia, LIZD17 WL 4810703 at * 6 (N.D. Ohio Oct. 25, 2017).
17
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“It is a wellknown and established principle of contract interpretation that ‘[clontracts a
be interpreted so as to carry out the intent of the parties, as that intent is eVioetioe contractual
language.”Lutz, 71 N.E.2d at 1012 (quoiy Skivolocki v. E. Ohio Gas Cd313 N.E.2d 374 (Ohio
1974)). SeealsoUnited States Fid. & Guar. Co. v. St. Elizabeth Med.,Gtt6 N.E.2d 1201, 1208
(Ohio Ct. App. 2nd Dist. 1998). To that end, courts should:

examine the contract as a whole and presthat the intent of the parties is reflected

in the language of the contract. In addition, [courts should] look to the plain and

ordinary meaning of the language used in the contract unless another meaning is

clearly apparent from the contents of theegagnent. When the language of a written
contract is clear, a court may look no further than the writing itself to find that inte

of the parties.

Eastham v. Chesapeake Appalachia, LEZ64 F.3d 356, 361 (6th Cir. 2014) (quotiagnoco, Inc.
(R&M) v. ToledoEdison Co, 953 N.E.2d 285, 292 (Ohio 2011)). Courts may examine extrir
evidence to ascertain the parties' intent only if the contract is ambiglehusSee also Shifrin v.
Forest City Enters 597 N.E.2d 499, 501 (Ohio 1992).

“Ambiguity exists ony when a provision at issue is susceptible of more than one reaso
interpretation.” Lager v. MilleGonzalez896 N.E.2d 666, 6690hio 2008);see also Lutz2017
WL 4810703 at * 7; 11 Williston on Contracts 8§ 30:5 (4th ed.). “[W]hen circumstancesisding
an agreement invest the language of the contract with a special meaningjcegtigdence can be
considered in an effort to give effect to the parties’ intentidmaitin Marietta Magnesia Specialties,
LLC v. Pub. Util. Comm’n954 N.E.2d 104111 (Ohio 2011). However, as the Ohio Supreme Co
has cautioned, “[o]nly when a definitive meaning proves elusive should rulesomstrang

ambiguous language be employ&itherwise, allegations of ambiguity become-éelfilling.” State

v. Porterfeld, 829 N.E.2d 690, 692—-93 (Ohio 2009ee also Easthani54 F.3d at 361.
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Here, the key issus whether thephrase “computed at the wellhead” applies botlatessto
(1) “unaffiliated bona fidepurchasers,” rd (2) affiliated entities such as CEMAs set forth above,
Bounty Minerals argues that it does not. For the following reasons, the Cogredsavith Bounty

Minerals’ interpretatiorof the royalty provision Bounty Minerals divides the royalty provision intg

three separate clauses asiks the Court to construe tteérd clause (i.e., the clause regarding salgs

to affiliates)independently fronthe secondclause(i.e., the clause regardirgales to unaffiliated
bona fide purchasérs Indeed, as counsel for Bounty Minerals repeatedly explained during
argument, it is Bounty Minerals’ position that this Court should entirely ignorsett@end clause of
the gas royalty provisiowhen applying the third clauseendering the “at the wellhead” languag
irrelevant It is well-establishd, however, that a contract should be construed to give effalitdb
its provisions. Eastham 754 F.3dat 363 (“A contract must be construed in its entirety and in
manner that does not leave any phrase meaningless or surplusage”). The Courlling uowi
construe the gas royalty provision so as to render the entirety of the secoed€ldnz provision
superfluous. See also Filicky v. American Energica, LLC,645 Fed. Appx. 393, 398 (6th Cir
2016) (“We generally seek to ‘avoid interpreting contracts to contain superfluods.Wofquoting
TMW Enters, Inc. v. Fed. Ins. C619 F.3d 574, 578 (6th Cir. 2010)).

Moreover, construinghe provision to ignore the second clause (as urged by Bousty)
problematic because it creates uncertaie@yarding the valuation of royalties based on affiliate sal
Under Bounty Minerals’ construction, the royalty proviseneference to “at the wellheadfi the
second clausapplies only to sales to unaffiliated purchrasand not to sales to affiliatesd
thereforethe netback method does not apply to affiliate sags.eading the contract in this fashijo

Bounty Minerals creates a gap in tlogalty provision with regard to the location and methodolog
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by which affiliate sales are to be computed. Specifically, if the “at the wellheathigeigs severed
from the affiliate sales clause as argued by Bounty Minerals, there isguale in theoyalty
provision denoting where or how the royalties frorfiliafte sales shall be computedBounty
Minerals aigues that royalties should be based on the downstream\sdiesswith no deductions

for post-production costs. However, Bounty Minerals points to no language in thg porgaision

that would suppotthis interpretationBounty Minerals’ construction of the royalty provision creat¢

aholein the contract, which it then fills (without any citation to supporting languatiesinontract)
with the construction that would provide it with the higheshalttgs.

The Couris not persuaded that the royalty provisatissueshould be read isucha manner.
Rather, the Court findthat theroyalty provision should be read acohesivewhole giving effect
and meaning to all of its term&eadng theroyalty provisionin its entirety it is plain that itcreates
only one valuation point for both unaffiliated and affiliated sales; i.e., “at thhead.” While the
presence of the comma highlights that there are two different possibleofypaies (e., sales to
unaffiliated vs. affiliated entities), ti@ourt finds that theommadoes not, standing alonsult in
the creation of aeparatgand undefinedjocationand/or methodology for calculatiibe value of
the hydrocarbons with respeotdffiliate sales As discussed above, to read the royalty provisisn
urged by Bounty Mineralsvould create agapandinsert an entirely different valuation poianhd
methodologyor affiliated sales, a result which is simply not supported by theilgeyotthe royalty
provision at issuelndeed, Bounty Minerals has not pointed to any language in tlsetbat could

reasonably be construed as providing that royalties dre basegurely on downstream vadg °

10 Although not expressly argued by Bounty, the Court finds that its cofistruaf the royalty provision is not
contradicted by the inclusion of the language “without any deductiongensas” at the end of the affiliate sales claus
Specifically, the royalty provision states that the Lessee (i.e., Chesapeploration) covenants and agrees that, “if th
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Moreover, under Bounty Minerals’ interpretation, Bounty would receive regabiased on a
higher, downstream value (with no subtraction of ypwetiuction costs) when the gas is sold to «
affiliate; and a loweratthewellhead value when the gas is sold to an unaffiliated third pa
However, the royalty provisions apainly designed taensure thathat prices relative taffiliated
salesare “comparable” t@rices obtained in unaffiliated saleBideed, the royalty provisions statg
exactly that.As set forth above, theeasesxpressly provide that, for affiliate sales, “the price up{
which royalties are based shall bemparableto that which could be obtained in an ad@sgth
transaction.” The clear import of this language is that royalties based oniateaffand affiliated
sales should be equivalent to one another. Under Bounty Minerals’ reading of this proy
however, royalties based on unaffiliatelesand affiliated sales would not be equivaleBobunty
Minerals’ construction of the royalty provisions, then, would lead to a resultstimait iconsistent

with the plain language of the Lease.

sale is to an affiliate, the price upon which royalties shall be basedshadimparableotthat which could be obtained
in an armdength transaction . .and without any deductions or expenses Read in context, the Court finds that thig
language prohibits deductions IGhesapeake Exploratioafter CEM has computed royalties at the weldheand
transferred the proceeds to Chesapeake Exploration for royalty paymemsrtantly, and & discussednfra, the
computation of royalties at the wellhead via the netback method presuppasbsductions are taken for ppsbduction
costs. Thoseéeductions, however, are taken by CEM and not by Chesapeake Explaratiathus, do not fall within
the “without any deduction or expenses” language in the affiliate sales.clRafiger, this language prohib@fesapeake
Explorationfrom making dedctions once it has received the proceeds from CEM ftsownstream sales to third
party purchaserssuch as deductions for production and/or marketing .cadtgs interpretation is consistent with the
Sixth Circuit’s decision ireQT Productions Co. v. Magnum Hunter C068 Fed. Appx. 459, 46467 (6th Cir. 2019).
In that case, the Sixth Circuit considered contractual language thadtdidt the place of market or the price, but predid
for royalties “without deductions of any kindfd. Applying Kentucky law, the court found that application of the a
the-well rule was appropriate. The court explained as followsprohibition on deductions simply does not explai
where gas is to be sold or for how muethe two pieces of information Kentucky ataihave explained could halt
application of the athe-well rule. Further, application of the -the-well rule does not render the prohibition on
deductions meaningless. Magnum Hunter remains unable to dgumtaduction costs, like those incurred dnd
operating and maintaining a well, as well as other costs incurred in oreetract gas from the earth and bring it up t
the wellhead” Id. (quotingPoplar CreekDev. Co. v. Chesapeake Appalachtd6 F.3d235, 239(6th Cir. 2011).
Although the Sixth Circuit applied Kentucky law BQT, the court’s reasoning with regard to this particular issue
persuasive herein.
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For similar reasonsthe Court agrees with Defendants that Bounty Minerals’ propo
construction would lead to an absurd result. Ohio courts have fourigdiiaés bind themselves to
the plain and ordinary language used in a contract unless those words lead to d aiemuifdgy.”
Fultz & Thatcher v. Burrows Group Cor®2006 WL 3833971 at * 2 (Ohio App. 12th Dist. Dec. 2
2006) (citingAlexander v. Bueye Pipe Line Cp374 N.E.2d 146 (Ohio 1978)). Even assumit
that Bounty Minerals’ literal construction of the sentence at issue had someitmesuld lead to
the incongruous result thaales to unaffiliated entities (i.e., artength transactionsyould result
in lower royalties than sales to affiliated entities. Bounty Minerals offefegical explanation as
to why the parties would contract for such a result, and the Court can think of none. Indg
discussed above, thirpose of the roy&y provisions at issue is to create parity betwesyalties
derived from unaffiliated and affiliated sales. Bounty Minerals’ interpogteof the lease would
undermine this purpose and is not supported by either the express language of thpnmysions
or common sense.

Accordingly, and for all the reasons set forth above, the Court rejects Bounty Mline
interpretation of the lease and agrees with Defendants that the plain languageedévhntgas
royalty provisions provides that Defendants must calculate Bounty Minevgitdties based on the
value of the gas “at the wellhead,” with respect to both unaffiliated and affiliates. sNotably,
Bounty Minerals does not dispute tlia} Chesapeake [pioration’s transfer of the hydrocarbons t

CEM constitutes a “sale to an affiliate” under the Lelds®;(2) Defendants calculated the value g

1 1n Count I, Bounty Minerals asserts that Chesapeake Explorationsédrani oil and gas to CEM “is not a ‘sal&’ an
actual, bona fide transfer” but, instead, is “merely an artificial sham trésactDoc. No. 36 at 1 63.) Bounty Minesal
does not raise this issue in its Brief in Opposition and makes no argumestitiraary judgment with respect to this
Court should be denied on this basis. Thus, the Court deems this issud amivdoes not address it herein.
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the hydrocarbons “at the wellheatf Therefore, the Court finds that Bounty Minerals has failed
demonstrat¢éhat Defendants breached the gaglty provisions of the relevant leases.
Defendants also move for summary judgment with respect tultheyalty leaseprovisions.
As notedsupra the oil royalty provisions differ among the various leagaging oral argument fte
parties appeadto agreé? that the Ryland, Ritchie, and Ingham oil royalty provisions are simila
the gas royalty provisions discussed above, and that the same arguments in favovafities
proposed constructions of the gas royalty provisappyto these oil royalty provisions. The Cour
notes that the Ryland, Ritchie, and Ingham oil royalty provisions do not contédaothputed at the
wellhead” language set forth in the second clause of the gas royalty provisissisea Rather, the
Ryland, Ritchie, and Ingham oil royalty provisimtatethat the royalty shall be based upon the gro
proceeds paid to Lessee from the sale of oil “recovered from the leased prem@dshyo essee
in an armdength transaction to an afiiliated bona fide purchaser, or if the sale is to an affiliate
Lessee, the price upon which royalties are based shall be comparable to thatowtdde obtained

in an arms-length transaction (given the quantity and quality of said progadedie for sale from

2 Bounty Minerals does not argue that the Ohio Supreme Court woul@cugnize the “at the wellhead” rule. Thd
Court notes that, ihutz,anothercourt within this District found that “the Ohio Supreme Court wouldpadhe ‘at the

well’ rule, simply applying the clear and unambiguous language in the ledsgz 2017 WL 4810703 at * 7. In that
case, the court found that “the use of the . . . language, ‘market value atittegpwebrs meaningless in isolation becaus
the gas is not sold at the wellhead and, thus, there are no proceeds athbadweltl. (quotingSchroeder v. Terra

Energy 565 N.W.2d 887, 891 (Mich. App. 1997)). “Howeyiéthe term is understood to identify the location at whic
the gas is valued for purposes of calculating a lessor’s royalties, themgfoage . .. becomes clearer and has a logi
purpose in the contract.”ld;) In the instant case, however, Breflants have argued and introduced evidence that th
is, in fact, an active wellhead market for gas and oil in Ohio. (Doc. NB.81p. 14.) Bounty Minerals disputes thig
contention.SeeExpert Report of Phyllis Bourque (Doc. No.-Z&t p. 19) (“Itis my opinion that the first location the
Utica wet gas is marketable and is marketed to an unaffiliated bamadirchaser(s) occurs after the gas has bg
gathered, dehydrated, processed, and compressed and meets the qaficatspns of the intetate and intrastate

pipelines that transport the gas to consumers.”) As Bounty Mineralsxdbeballenge the use of the “at the wellhead”

rule, the Court deems that issue waived and does not address it herein.

13 Neither party clearly addresses thieroyalty leaseprovisiors in their summary judgment briefing
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the leased premises and for a similar contract term) and without any dedoctxpenses.” (Doc.
Nos. 36-4, 36-8, 36-10.)

Defendants argue, and the Court agrees, that the language “recovered from the
premises” as used in thbave provision sets the valuation point for sales to both unaffiliated
affiliated purchasers. The Court also agrees that the phrase “recoverethdérégased premises”
contemplates valuation at the well and, therefore, authorizes the deductiot-fgglgtion costs,
for all of the reasons discussed above.

With regard to the Miller and Cobbs leases, the oil royalty provisions of thexseslerovide
that the royalty shall be based “upon the gross proceeds paid to Lessdeefgaie tof oil recoved
from the lease premises valued at the purchase price received for oil premaitimg date such oll
is run into transporter trucks or pipelines.” (Doc. Nos23 PagelD#s 1684, 1704;-89 The
Court likewise finds that the phrase “recovered from the leased premises” dealot®n at the
well. Moreover, construing similar contract language, at least one couidurakthat the phrase
“run into transporter trucks or pipelines” similarly indicates valuation at #le ee Burlington
Resouces Oil & Gas Co. LP v. Texas Crude Energy, LBZ3 S.W.3d 198, 20Z08 (Texas S.Ct.
2019). Accordingly, and in the absence of any meaningful argument to the coheapurt finds
that Bounty Minerals has failed to demonstrate that Defendants breachedrtyalbyl provisions
of the relevant leases

Therefore and for all the reasons set forth above, Defendants are entitled to sum
judgment in their favor with respect to Count | of the Second Amended Complaint.

2. Count Il —Breach of the ExpressCovenants of Good Faith and
Reasonable Prudent Operator
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In Count Il, Bounty Minerals alleges that Defendant Chesapeake Exploratiatedidhe

Leases’ express covenants of good faith and reasonable prudent operator. Boustjhasstdre

sole purpose of Chesapeake Exploration’s interaction with [CEM] is to avoid @aésap

Exploration’s obligation to carry the lessors’ hypothetical share ofgrosiuction costs, which is
dictated by the Leases’ royalty clauses.” (Doc. No. 36 at { 79.) Bounty c¢leat§iln essence,
Chesapeake Exploration decided to engage in a ‘gift’ transaction to aneafitilgly in order to

escape and/or avoid responsibility for paying Bounty’s hypothetical share gbrnpdsiction costs

under the Leases.'Id; at 1 91.) Bounty alleges that “a reasonable prudent operator would not transfer

title to and possession of a commaodity to any other party without a valuation of the coyrathtitbt
location and time of the sale and without any firm commitment thatéive payment of a certain
value after the alleged transaction concluddd."dqt 1 93.)

Defendant Chesapeake Exploration argues it is entitled to judgment in its ftvoespect
to this claim because “there is no evidence in the record that [it] dtagcted in an ‘ordinarily

prudent’ way or in bad faith in entering into contracts with CEMLLC, selling aimtlithead to

CEMLLC, or paying royalties to Bounty Minerals based on the netback method.” (Doc. Rat81

p. 15.) It asserts that royaltieegraid as required by the Leases and notes that the netback m

(pursuant to which pogiroduction costs are deducted) has been approved by numerous ddyrts|

Chesapeake Exploration also cites evidence that its method of calculatingesagadfpical in the
industry, as is the practice of selling to an affiliatel. &t p. 16.)

In its Brief in Opposition, Bounty Minerals appears to abandon its claim that Chesap
Exploration violated the covenant of good faith/reasonable prudent operaogdoying in a “sham”

or “gift” transaction to its affiliate, CEM. (Doc. No. 83 at pp-1R) Instead, Bounty advances
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new theory, arguing that Chesapeake Exploration violated the covenant of good faith hg sendi

revenuestatements that falsely gitiee impression that there were no deductions and that the royalty

is a “gross” royalty that is paid without deductiofd. @t p. 19.)Bounty Minerals further asserts that

Chesapeake Exploration’s “royalty calculation is not in good faith” becauseludes deductions
and costs related to activities that occur after title to the gas has beeerteahsfitingPollock v.
Energy Corp. of Americ&015 WL 3795659 (W.D. Pa. June 18, 2015).

In response, Chesapeake Exploration first notes that Bountgraiéh argument regarding
the allegedly deceptive royalty statements is not presented as a basggtmyd faith/reasonable
prudent operator claim as set forth in Count Il. (Doc. No. 84 at fn 4.) Chesapeake Explbeatio
argues that this new arguntds without merit because (1) “the check stubs accurately reflect
undisputed fact that Chesapeake Exploration has not taken any deductions from Bountys'Mi
royalty payments;” and (2) Chesapeake Exploration has, in fact, paid esyaléccordace with the
Leases and both federal and state case lalvat(p. 8.) Lastly, Chesapeake Exploration argues t

Bounty Minerals’ reliance oRollock Energys misplaced because, in that case, the operator reta

title to the oil and gas until sale third-party buyers by its affiliatdout certain costs to make that

sale were incurred only by the affiliateld.(at p. 9.) In the instant case, however, Chesape
Exploration does not retain title to the oil and gas &mther,any marketing feemcurred by CEM
are not passed on to Bounty Mineralkl. at pp. 9-10.)

As set forth above, each of the Leases at issue impose an obligationLesgbe to act “as
a reasonable prudent operator exercising good faith in all of its activitlehwiLessor.” SeeDoc.

Nos. 362 at PagelD# 1683, 1703;-36at PagelD# 1731, 36 at PagelD# 1757; 36 at PagelD#
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1787; 3610 at PagelD# 1817The “reasonable prudent operator” standard was recently expla
by one Ohicappellate courtas follows:

The reasnable prudent operator standard in oil and gas cases is similar to the
reasonable person standard in tort cases. It is the “standard by whid¢ioad taken

by the lessee in the production and operation of the wells on the leasehold are judged.”
Hardymon, Adrift on the Implied Covenant to Market: Regulation by Implicatizh
Energy & Min.L.Inst. 8.02 (2004). Research shows that few Ohio cases mention the
standard, but they do not develop the standzed.Holonko v. H.D. Collingth Dist.
Mahoning No. 87 C.A. 120, 1988 WL 70900 (June 29, 1988e v. Baldwin
Producing Corp, 10th Dist. Franklin No. 76 AR892, 1977 WL 199981 (March 10,
1977);Rayl v. East Ohio Gas Compam6 Ohio App.2d 167, 348 N.E.2d 385 (9th
Dist.1973).

When applied, the reasonable prudent operator standard is utilized to judge whether
the lessee was completing the implied covenants to explore, develop, produce, and
market as any reasonably prudent operator would do under the circumsRaydes.
supraat 171, 348 N.E.2d 385. The reasonable prudent operator standard “may not be
an implied covenant per se, but an overreaching standard of performance with which
the lessee must comply in fulfilling all of his obligations, express or implied.”
Hardymon, suprat 8.02.

Yoder v. ArtexDil Co., 2014 WL 6467477 at * 12-13 (Ohio App. 5th Dist. Nov. 13, 2014).

For the following reasons, the Court finds that Chesapeake Explorationledeiotjudgment

in its favor with respect t€ount IL First, the Court rejects Bounty Minerals’ argument thiat

Chesapeake Exploration acted in bad faith when it submitted revenue statdaeztegedly failed
to disclose deductions for pgsteduction costsChesapeake Exploratidras notin fact,taken ay

deductions from Bounty Minerals’ royalty payments. As explaisgpra it is undisputed that
Chesapeake Exploration transferred title to CEM at or near the wellheaddurther undisputed
that CEM deducted pogtroduction costs and then transferred procee@hesapeake Exploration
based on a netback price. Bounty Minerals has not demonstrated that Chesapeaké&dixmok

any deductions from the proceeds that it received from the sale to Gidvkover, the Revenue

Statements expressly disclose that the gross value “may reflect the priveddoan an affiliated
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purchaser” and, further, that “[d]eductions made by the purchaser (affiiatenraffiliated)” —i.e.,
CEM— “may or may not be shown.” (Doc. No. 36-12.)

Most importantly and & discussedt length abovethe Court has found that Defendapdsd
royalties to Bounty consistewith the Lease royalty provisions when it calculated royalties barseq
the value of the gaand oil“at the wellhead.” Defendants correctly note (and@piMinerals does
not contest) that numerous courts have interpreted the language “at theagvaltambiguously
allowing for the deduction of pegiroduction costs.See e.g., Cunningham Property Managemsg
Trust v. Ascent Resoureedtica, LLC, 351 F.Supp.3d 1056, 1062 (S.D. Ohio 2018jz, 2017 WL
4810703 at * 7-8¢

This also defeats Bounty Minerals’ argument that the royalty calculatieres ‘mot in good

faith” because they were based on deductions and costs related to activities that afteutransfer

!

nt

of title to the gas. Although thReollock court may have so held under the circumstances of that

particular case, the Ohio Supreme Court has again andeagdainedhat “’the rights and remedies
of the parties to an oil or gas lease mudddtermined by the terms of the written instrumeniLtitz,

71 N.E.2d at 1012 See alsdHarris, 48 N.E. at 506. Here, the Court twasefully considered the
parties’ arguments anihterpreted theLeasesto find that Defendants paid royalties to Bount
Mineralsconsistent with the language of the relevant royalty provisidssdiscussed above, unde

those provisions, Defendants properly computed royalties “at the wellhead” vid teenetback

method, which allows for the deduction of post-production costs.

14 See also Poplar Creek Dev. C636 F.3dat 244 (“Kentucky follows the ‘athe-well’ rule, which allows for the
deduction of posproduction costs prior to paying appropriate ragalt); Potts v. Chesapeake Exploration, LLT50
F.3d 470, 474 (5th Cir. 2014) (explaining that “Chesapeake could arrive matitket value of the wellhead by deductin
reasonable pogtroduction costs to deliver the gas from the wellhead to the pouficth the gas was sold to unaffiliated
purchasers.”)
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Accordingly, the Court finds that Bounty Minerals has faileghitesent any evidence that
Chesapeake Exploration has not acted in good faith or as a reasonable prudent dpeesapeake
Exploraion is, therefore, entitled to summary judgment in its favor with respect to Qoointhie
Second Amended Complaint.

3. Count Ill —Breach of the Affiliate Sales Provision

In Count Ill, Bounty Minerals alleges that Defendants breached theyqyaltisions of the
subject Leases because “the royalties that Bounty receives for productienthe Leases is nof
comparable to values that could be obtained in an-Emnggh transaction and are not ‘without any
deductions or expenses® (Doc. No. 36 at § 111.)

Defendants argue that they are entitled to judgment in their favor with respkis ¢taim
because Bounty Minerals’ royalty payment is directly tied to the -tength sales price that is
received downstream armg] therefore, “comparable” to thelue that could be obtained in an arms-
length transaction. (Doc. No. 81-2 at p. 17.) Specifically, Defendants argue:

Pursuant to the netback method employed here, CEMLLC calculates a weighted

average sales price based on downstream sales to unaffihategarties. Ex. 1 at

Resp. to Req. No. 4. That price is then adjusted by subtracting the actual post

production costs incurred to obtain that higher, downstream sales ptice.

Chesapeake Exploration has thus fulfilled its obligation to pay a royaléyl lwas a

price “comparable” to that obtained in an afi@risgth transaction at the wellhead. This
fact alone should end the inquiry.

5 1n this Count, Bounty Minerals sets forth several examples of “ogst 6il royalties it received from other operators
in the same area that were allegedly greater than that it received from Defendantthe same time frame. (Doc. No
36 at 1 113, 114.) As Defendants correctly note, however, Bounty Miaprsrs to have abandoned this particular
line of proof. Specifically, Bounty Minerals has not argued or didetttis Court’s attentioto any evidence in the record
relating to the evidence cited in Paragraphs 113 and 114 of the Second Amengéai@oThus, the Court deems any
argument based on these allegations to be waived.
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(Id.) Defendants further assert that they are entitled to judgment because Bausrtyid/has failed
to come forward wh any evidence that the sales of oil and gas from the wells at issue wer
comparable to prices that would have prevailed in demgth transactions with unaffiliated entitie
in the same areasld( at p. 18.) Defendants assert tBatunty Minerals’ expert, Phyllis Bourque,
failed to conduct a market value study on this very issue, and argues that the data Bairisfue
did compile relates to prices in Texas, which is not comparable to sales ptivesiiea of the wells
at issue herein.ld. at pp. 18-20.)

Bounty Minerals arguethat Defendants’ argument fails because “the Leases do not col
the ‘wellhead’ as the point of royalty valuation.” (Doc. No. 83 at p. 14.) Rather, Bounpgst.ex
Ms. Bourque, determined that the marketplacevi@t” gas is at the interstate pipeline, after it ha
been processed(ld. at p. 15.) Ms. Bourque evaluated the prices paid for pipeline quality ga
certain locations and determined that “the gas prices paid to Bounty wa\sc than and not
conmparable to these prices.id() In calculating damages relating to gas, Ms. Bourque “accepted
weighted average sales values of residue gas from CEMLLC to third pactyapars and simply
eliminated the pogproduction costs and fees charged by CENLANnd her Supplemental Repot
identifies over $300,000 in damages for residue gas and [natural gas liquidg].M$. Bourque’s
damages calculations with regard to oil royalties “were rooted in the West Tregasediate
benchmark price.” I4. at p. 18.)

In response, Defendants argue that Bounty Minerals has failed to establishne gesue of
material fact because “the comparable price that matters here is the price obtainedisl@mgin
transactiorat the wellhead” (Doc. No. 84 at p. 6) (emphasis added). They maintain that “neif

Bounty Minerals nor its expert present any comparable prices to those obtaimearm’s.length
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transaction at the wellheadnstead, Bounty Minerals relies on a downstream price that is irreleyant
given the lease languageld )

The Court agrees with DefendantBounty Minerals’ royalties were properly calculated at
the wellhead via the netback method. As such, Bounty Minerals’ royalty péymwere directly
derived from sales made by CEM in arleegth transaabns with unaffiliated, thireparty
purchasers. As such, the Court finds there is no genuine issue of matettetffoese sales prices
that formed the basis of Bounty Minerals’ royalty payments are not “ambfe” to “values that
could be obtained in an arAength transaction.” Moreover, the Court agrees with Defendants that
the findings of Bounty Minerals’ expert, Ms. Bourque, do not compel a different canchecause
Ms. Bourque’s analysis was not based on calculations “at the wellhead” araf tiee netback
method, which this Court has found proper for all the reasons set forth above.

Accordingly,the Court finds that Defendants are entitled to summary judgment in their favor
with respect to Count Il of the Second Amended Complaint.
V. Conclusion

For all the reasons set forth above, Plaintiff’'s Motion to Strike (Doc. No. 94MED, and
Defendants’ Motion for Summary Judgment (Doc. No. 81) is GRANTED.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: Decembe23, 2019 U. S. DISTRICT JUDGE
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