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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBIN MARIE DIXON, CASE NO. 5:17 CV 2014

Plaintiff, MAGISTRATE JUDGE
WILLIAM H. BAUGHMAN, JR.
V.

COMMISSIONER OF SOCIAL
SECURITY,

MEMORANDUM OPINION &
ORDER

N N N N N N N N N N

Defendant.

Introduction
Before mé is an action by Robin M Dixon under 42 U.S.@& 405(qg) for judicial
review of the final decision of the Comssioner of Social Security denying her
applications for disability insurance bédite and supplemental security incomeThe
Commissioner has answefeaind filed the transcript dfie administrative record. Under

my initial® and procedurél orders, the parties have briefed their positioasd filed

1 ECF No. 20. The parties have cortsento my exercise of jurisdiction.
2 ECF No. 1.

3 ECF No. 9.

4 ECF No. 10.

> ECF No. 7.

6 ECF No. 11.

" ECF No. 17 (Commissioner’s briefiCF Nos. 15, 18 (Dixon’s briefs).
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supplemental chatsand the fact sheét. They have participated in a telephonic oral
argument®

Facts
A. Background facts and decision ofthe Administrative Law Judge (“ALJ")

This is the second time this case is befage | previously reversed and remanded
this case back to the Soc&dcurity Administration for proper consideration and weighing
of one of Dixon’s treating physicians.

Dixon, who was 50 years old at the émof the second administrative heartAdyas
a high school educatidd. Her past relevant employment history includes work as an
assembler/machine operator and a bottling line attedtiant.

The ALJ, whose decision became the fofedision of the Commissioner, found that
Dixon had the following severe impairmentfibromyalgia; carpal tunnel syndrome;
anxiety disorder; panic disorder; adjustmelsorder; dysthymic disorder; and other

specified personality disorder (parashoanti-social, and avoidant traits).

8 ECF No. 17, Attachment 1 (Commissionatgrts); ECF No. 16, Attachment 1 (Dixon’s
charts).

® ECF No. 16 (Dixois fact sheet).

10ECF No. 22.

1 ECF No. 10, Transcript (“Tr.”) at 681.

2ECF No. 16 at 1.

13d.

141d. at 575.

151d. at 563.



After concluding that the relevant impaients did not meet or equal a listing, the
ALJ found Dixon had the residual functional eapy (“RFC”) to perfem light work as
defined in the regulations, with additional limitatidfis.The ALJ decided that this RFC
precluded Dixon from performing her past relevaork as an assenan/machine operator
and bottling line attendaf.

Based on testimony by the vocational expéthe hearing, th&l.J determined that
a significant number of jobs existedhtionally that Dixon could perford¥. The ALJ,
therefore, found Dixon not under a disability.
B. Issues on judicial review

Dixon asks for reversal of the Commuser’s decision on the ground that it does
not have the support of substial evidence in th administrative record. Specifically,
Dixon presents the followingsues for judicial review:

. Whether the ALJ failed to followhe remand order of this Court
regarding the treating physician rule.

. Whether the ALJ erred in finding thBixon was able to perform light
work, and as a result, whether he failte meet his burden at Step Five
of the sequential evaluatich.

For the reasons that follow, | concludatthe ALJ’'s findingof no disability is

supported by substantial evidencel atherefore, must be affirmed.

161d. at 566.

171d. at 575.

181d.

191d. at 576.
20ECF No. 15 at 1.



Analysis
A. Applicable legal principles
1. Substantial evidence
The Sixth Circuit inBuxton v. Halterreemphasized the standard of review
applicable to decisions tiie ALJs in disability cases:

Congress has provided for federal court review of Social Security
administrative decisions. Howeverethcope of review is limited under 42
U.S.C. § 405(g): “The findings of thee&etary as to any fact, if supported
by substantial evidence, shall be conclusive” In other words, on review

of the Commissioner’s decision that atint is not totally disabled within
the meaning of the Social Security tAthe only issue reviewable by this
court is whether the decision isupported by substantial evidence.
Substantial evidence is “more than arenscintilla. It means such relevant
evidence as a reasonable mind mightept as adequate to support a
conclusion.”

The findings of the Commissioner are sobject to reversal merely because
there exists in the record subgtah evidence to support a different
conclusion. This is sbecause there is a “zone of choice” within which the
Commissioner can act, without the fear of court interferéhce.
Viewed in the context od jury trial, all that is necessay affirm is that reasonable minds
could reach different conclusions on the ewvide. If such is the case, the Commissioner

survives “a directed verdict” and wi%. The court may not diurb the Commissioner’s

findings, even if the preponderanaiethe evidence favs the claimant®

21 Buxton v. Halter246 F.3d 762, 772 (61@ir. 2001) (citations omitted).
22 eMaster v. Sec’y of Health & Human Ser@€2 F.2d 839, 840 (6th Cir. 1988)cker
v. Comm’r of Soc. SecdNo. 3:06CV403, 2008 WL 399573t *6 (S.D. Ohio Feb. 12,
2008).
23 Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 2007).

4



| will review the findings of the ALJ at issuhere consistent with that deferential
standard.
2. Treating physician rule and good reasons requirement

The Sixth Circuit inGayheart v. Commissioner of Social Secétitgmphasized
that the regulations require two distinct atsals in evaluating the opinions of treating
source®® TheGayheartdecision directed that the ALJ stuirst determie if the opinion
must receive controlling weiglas well-supported by clirid and laboratgr techniques
and as not inconsistent with otheridence in the admistrative record® If the ALJ
decides not to give the opinion controlling glei, then a rebuttable presumption exists that
the treating physician’s opinishould receive great defererfée. This presumption may
be rebutted by application of the factors feeth in 20 C.F.R. 8804.1527(c)(2)(i)-(ii),
(3)-(6)?®2 The Court cautioned against collapsihgse two distincanalyses into on€.

Despite the seemingly clear mandaté&aiyheart the Sixth Circuit in later
decisions has adopted an approach that pethage two separate analyses to be merged

into one so lon@s the ALJ states “good reasof@’ the weight assigned applying the

24 Gayheart v. Comm’r of Soc. Sg£10 F.3d 365 (6th Cir. 2013).

25 1d. at 375-76.

26 1d. at 376.

2" Rogers 486 F.3d at 242.

28 Gayheart 710 F.3d at 376. The regulations bath disability instance benefits and
supplemental security inage mirror each other and will be used interchangeably
throughout this opinion.

29 |d.



regulatory factors governgneach analytical stefl. Also, despite the reality that a

unified statement of these “good reasons” tiyeenhances meaningful judicial revielv,
some authority exists for loaky outside the unified statemédat analysis of the weight
assigned to a treating source’s opinidn.Going beyond the reasons stated in the unified
statement takes the Court in theygray area where the sirensdef novoreview and

post hoaationalization reside. A reviewing dist court must avoid both. An ALJ
cannot avoid reversal by merely citing extsbin the record tt might support her

findings without discussing the content of ta@xhibits and explaing how that content
provides suppo®® Nor can counsel for the Commissioner save a decision from reversal
by citing to evidence in the record not cited and adedydiscussed by the AL33. Itis

for the ALJ, not the court or Commissioner'siosel, to “build a Igical bridge from the
evidence to the conclusio®?” “Put simply, . . . there mube some effort . . . to explain

why it is the treating physician’s conclusitivat gets the short end of the stiék.”

30 E.g., Biestek v. Comm. of Soc. S880 F.3d 778, 785 (6th Cir. 2017).
31 Smith v. Comm. of Soc. Sedo. 5:13cv870, 2104WL19442, at **7-8 (N.D. Ohio
May 14, 2014).
%2 See, e.g., Heston v. Comm’r of Soc.,S8t5 F.3d 528 (6th Cir. 2001).
33 Smith v. Comm’r of Soc. Sgblo. 5:13 CV 870, 2104 WIL944247, at *7 (N.D. Ohio
May 14, 2014).
34 Sharp v. Comm’r of Soc. Sgblo. 1:14-cv-523, 206 WL 3545251 (S.DOhio June 4,
2015) (citingKeeton v. Comm’r of Soc. Se683 F. App’x 515524 (6th Cir. 2014)),
report and recommendation adopted2a®i5 WL 3952331 (S.D. Ohio June 29, 2015).
35 Hale v. Colvin No. 3:13cv182, 2014 WB68124, at *8 (S.D. Qb March 5, 2014).
36 Friendv. Comm’r of Soc. Se@75 F. App’x 543, 552 (6th Cir. 2010).
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B. Application of standards

In 2015, | reversed and remanded this dasdurther adminisative proceedings
because the ALJ failed to properly analyréd aveigh the opinion of treating source Keith
Reitz, M.D?’

The decision now under review adsies these errors, at least in f6fmThe ALJ
recognized Dr. Reitz as a treating sourcelided to give his opirmn controlling weight,
and assigned the opinion some weithht.The ALJ identified inconsistency with the
objective medical evidence and with the treattitmotes as the reason for giving Dr. Reitz’s
opinion only some weigHf.

Dr. Reitz's opinion is dated 20X¥@r purposes of this applicati¢h. The record
contains later source opinions by state ageeeigwers, consultingxaminers, and another
treating source, Dr. Chionna Chiltfs. The ALJ gave the state agency reviewing sources’
opinions considerable weight. The consulting examinersipinions received little to

some weight* Dr. Childs’s opinion received some but not controlling wet§htor all

of these opinions, the ALJ specifically auiated the reason for the weight assigned —

37 Tr. at 696-97.
381d. at 572.

39 1d.

40 1d.

41 1d. at 541.

42 1d. at 571, 573-74.
43 |d. at 572.

44 1d. at 573.

45 1d. at 573-74.



broadly speaking, the extent to which thenaqms comport with the ALJ’s interpretation
of the objectivemedical evidencé®

Basically, Dixon argues “cherry-picking” dhe part of the All; the ALJ ignored
evidence favorable to Dixon and exaggerag@dlence diminishing the degree of her
impairments and limitation¥. During oral argument, Ron’s counsel cited a recent
unpublished Sixth Circuit opinion podgting the briefing in this case&hields v.
Commissioner of Social Securffyin support of her argument. But the ALJShields
gave no weight to the treaf physician’s opinion and agsied little weight to the state
agency consultants; as asult, the ALJ “adopted an RFassessment” that no medical
source recommended” That is not the case here.

Furthermorein Shieldsthe ALJ failed to identify Shlds’s treating physician as a
treating source and failed to consider thgursite regulatory factors for weighing medical
source opinion8® In contrast, at this point, omund two, the ALJ conformed to the
analytical template diVilson/Gayheart The ALJ stated reasons for the weight assigned
to the medical source opinions in the recoeds] specifically identified records that he
found inconsistent with those opiniotis. Dixon may not likethe ALJ’s reasons, and

clearly disagrees with themBut the substantial evidenceastlard acknowledges that the

% |d. at 571-73.

47 ECF No. 15 at 22-23.

48 732 F. App’x 430 (6th Cir. 2018).
49 |d. at 434-35, 439-40.

50 |d. at 439-40.

51 Tr. at 571-73.



evidence can go both ways, ahd reasonable person can conclude as the ALJ did, then
the court must affirm the ALJ's deaisi. The ALJ acknowledged the conflicting
evidence, weighed it, and resetl the inconsistencies, eapling his reasoning in the
process. As the ALJ was within the “zomiechoice,” his decision is affirmed.
Conclusion

Substantial evidence supports the findoighe Commissioner that Dixon had no
disability. Accordingly, the decision adhe Commissioner demyg Dixon disability
insurance benefits and supplemestdurity income is affirmed.

IT IS SO ORDERED.

Dated: October 17, 2018 William H. Baughman, Jr.
United States Magistrate Judge




