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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

)
REBECCA CASTILLO, ) CASE NO. 5:17CV2110
)
)
Raintiff, )
)
V. ) MAGISTRATE JUDGE
)  KATHLEEN B. BURKE
JO-ANN STORES, LLC, )
))
Defendant. ) MEMORANDUM OPINION & ORDER
)

This case is before the Court on Defenaltotion to Dismiss Plaintiff's Complaint
(“the Motion”). Doc. 10. The principal quisn raised by the Motiors when, if ever, a
retailer’'s website that is inaccdsi to visually impaired persomsay be the subject of a lawsuit
by such a person under Title 11l tife Americans with Disabilities Act (“ADA”), 42 U.S.C. §
12101et seq.

The Motion, filed by Defendant Jo-Ann Sgsr LLC (“Jo-Ann”), contends that the
Complaint filed by Plaintiff Rebecca Castillo (“&dlo”) fails to state a claim upon which relief
can be granted under the ADA fwvo reasons: (1) the ADA may nbé applied to websites at
all; and (2) in the alternative, Castillo has faitedillege to the extent required that her inability
to access Jo-Ann’s website actedhdsarrier to her obtainingpgds and services at Jo-Ann’s
physical store location's.Castillo has filed an oppositioniéf (Doc. 11) and Jo-Ann has replied

(Doc. 12). For the reasons set forth below, tbar€concludes that Castillo’'s Complaint states a

1 Jo-Ann also asserts that Castibaks standing to sue; that the injunetielief she seeks would violate Jo-Ann’s
due process rights; and that the Complaint’s failuredtie st claim under the ADA dooms Castillo’s state law claim

under California’s Unruh Civil Rights Act JCRA”).
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claim under Title 11l of the ADA because it sufieitly alleges a nexus between the website and

Jo-Ann’s physical locations.

|. Allegations of the Complainf

Plaintiff Rebecca Castillo (“Castillo”), a resiteof California, is a blind and visually
impaired person who requires screen-reading softtwaread website content. Complaint, Doc.
1, pp. 1, 3, 111 and 10. Defendant Jo-Ann Stores, (L1&ANN") is a specialtyetailer of crafts
and fabrics that is headquarteie the Northern District oDhio. Doc. 1, p. 3, 1911 and 12.
Consumers may purchase products from Jo-Ann iropasits brick-and-maat stores or online
through Jo-Ann’s website, www.joann.com. Id. @kasalleges that Jo-Ann has failed to make
its website accessible to blind or visually impaimedividuals and that such failure discriminates
against her and other blind osuilly impaired individuals imiolation of Title 11l of the ADA
and California’s Unruh Civil Rjhts Act (“UCRA”). Doc. 1, pp13-16. She seeks a declaratory
judgment that Jo-Ann violated thoTitle 111 of the ADA and URA, preliminary and permanent
injunctions prohibiting Jo-Ann frorfurther violations, compensatory damages, and attorney fees
and expenses. Doc. 1, p. 17.

Castillo alleges that screen-reading software such as the software shearks®nly if
the information on a website is capable of beinglezed into meaningful text. If not, the blind
or visually-impaired user cannatcess the website content thadvsilable to sighted users.

Doc. 1, p. 4, 18. Currently, screen-reading saftvimthe only method a blind or visually-

20n a Motion to Dismiss, the Court must acaptrue the facts alleged in the ComplaBéll Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007Accordingly, the facts set forth hereine taken from Castillo’'s Complaint,
Doc. 1.

3 Castillo uses Job Access With Speech (“JAWS”), which, she states, “is currently the most popular, separately
purchased and downloaded screen-reading software program available for a Windows computer.” Boc. 1, p.
1916-17.



impaired person can use to indegdently access the internet, websigad other digital content.
Doc. 1, p. 4, 119.

Jo-Ann’s website, www.joann.com, offers customers the foligna physical store
locator feature; informationb@ut sales; offers and discou(it®th in-store and online); the
ability to browse product seléohs and to find product inforrtian; and the ability to make
purchasesDoc. 1, pp. 3, 7-8, 1112, 28. Jo-Ann’s webwtrot capable of lieg rendered into
meaningful text, i.e., a person cannot accessabove-cited services on www.joann.com using
screen-reading software. Doc. 1, pp. 8-9, 137. Castillo alleges that she has attempted
unsuccessfully to access www.joann.com usingestreading software. Doc. 1, p. 8, 133. She
alleges that she was unable to complete an@hlansaction before the website timed out, and
she was unable to access graphics and bnkhe website. Doc. 1, pp. 9-10, 1137, 38.

Castillo makes several allegations with respect to the effect of the website’s
inaccessibility on her ability to access Jo-Ann’s liand-mortar stores: she alleges that she was
unable to use the store locator feature on tHesiteeto locate a physical store (Doc. 1, p. 9,
137(b)); that the access barsieshe has encountered on www.joann.com have deterred her from
visiting or locating Jo-Ann’s lick and mortar stores (Doc. 1, pp. 8, 10, 1136, 43); and that
visually impaired persons canrearn about in-store and online sales, offers and discounts, or

schedule shipment or in-store kup of purchases (Doc. 1, p. 13, 151).

Il. Legal Standard
To survive a motion to dismiss under Rulel)), a complaint must contain sufficient
factual matter, accepted as trteestate a claim to relief thag plausible on its face.Bell
Atlantic Corp. v. Twomb|\550 U.S. 544, 570 (2007Ashcroft v. Igbal556 U.S. 662, 678
(2009) (clarifying the plausibtly standard articulated ifiwombly. “A claim has facial

plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
3



inference that the defendantiable for the misconduct allegedId. (citing Twombly 550 U.S.
at 556). The factual allegations of a pleading nveseénough to raise ahit to relief above the
speculative level Twombly 550 U.S. at 555.

The Court must accept all well-pleaded factlbdgations as true bueed not “accept as
true a legal conclusion couahas a factual allegationfd. “Plaintiff's obligation to provide the
grounds of his entitlement to relief requires mitv@n labels and conclusions, and a formulaic
recitation of the elements ofcause of action will not do.1d. (internal quotation marks
omitted). In addition to reviewing the clairsst forth in the complaint, a court may also
consider exhibits, public records, and itemsesgpjmg in the record dhe case as long as the
items are referenced in the complaint arel@mntral to the claims contained therdiassett v.
Nat'l Collegiate Athletic Ass'628 F.3d 426, 430 (6th Cir. 2008).

“Under Federal Rule of Civil Procedurea®(2), a pleading musbntain a ‘short and
plain statement of the claim showing tkttae pleader is entitled to relief.'Igbal, 556 U.S. at
677 (quoting Fed. R. Civ. P. 8(a)(2)). A defendar@ntitled to “fair ntice of what the . . .
claim is and the ground upon which it rest§Wwombly 550 U.S. at 570 (quotingonley v.
Gibson 355 U.S. 41, 47 (1957)). While great deisihot required, “[flactual allegations must
be enough to raise a right to relief above the speculative lev@lémbly 550 U.S. at 55%ee
also Whittiker v. Deutsche Bank Nat'| Trust.0805 F.Supp.2d 914, 924-25 (N.D. Ohio 2009)
(citing and relying orfucker v. Middleburg-Legacy Placg39 F.3d 545, 550 (6th Cir. 2008)
andErickson v. Parduyss51 U.S. 89 (2007) for the proptisn that specific facts are not

necessary)).

lll. Analysis

A. Castillo has standing to bring her lawsuit



To have standing to sue, a plainrmust allege (1) an injury in fact that is concrete and
particularized, actual or imminent; (2) a causainection between the injury and the conduct
complained of; and (3) that it is likely that the injury will be redressed by a favorable decision.
Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992).

Jo-Ann argues that Castillo has failed tegé that she suffered an injury in fact
necessary to establish standing to bring her law8oc. 10, p. 19 (citingpokeo, Inc. v.

Robins 136 S. Ct. 1540 (2016)). Specifically, JarAcontends that, at most, Castillo’s
Complaint contains allegations ‘where technical” violations ofitle Il “without alleging that

she was actually unable to obtain Defendant’s goods and servicestatass and, therefore,

she does not meet the “more rigorougicaitation of “concrete harm” required I8pokeo Doc.

10, p. 20. Castillo asserts thaedias experienced and pleaded an injury in fact caused by Jo-
Ann’s conduct. Doc. 11, p. 15.

In Spokeopthe plaintiff alleged thaa website operator violated the Fair Credit Reporting
Act when it published inaccurate information ablom. 136 S.Ct. at 1544. The Supreme Court
remanded the case because theN@itcuit had not discussed whet the plaintiff's injury was
“concrete,” i.e., whether the publicationtbk inaccurate information harmed himdl. at 1550.

The Court observed that “theolation of a procedural right gnted by statute can be sufficient
in some circumstances to constitute injury in fdatother words, a plaintiff in such a case need
not allege any additional harm beybtine one Congress has identifiedd’ at 1549.

Here, Castillo does not allege only thatAlln committed “mere technical violations” of
Title 1ll. She also alleges that she tried unsusftdly to locate Jo-Ann’&rick and mortar stores
and access goods and services and information sahta# and promotions on Jo-Ann’s website.
She alleges further that she could not do so Isecao-Ann’s website was not accessible to her, a

person with a disability; anddhshe suffered harm as a result. She alleges that the
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inaccessibility of the website to ihand other visually impaired m®ons constitutes a violation of
Title Il of the ADA, which provdes that no individdashall be discriminated against on the

basis of their disability in the full and equaj@ment of goods and secds of a place of public
accommodation. See, e.g., Doc. 1, pp. 8-10, 131-46Lll€#us has alleged an injury in fact

that is concrete. Thereforghe has standing to sue.

B. Castillo has stated a claimagnizable under Title 11l of the ADA
Title 11l of the ADA provides:
No individual shall be discrimated against on the basis asahility in the full and equal
enjoyment of the goods, servicéacilities, privileges, advdages, or accommodations of
any place of public accommodation by any pemsbo owns, leases I(teases to), or
operates a place of public accommodation.
42 U.S.C. § 12182(a).
In 42 U.S.C8 12181(7), the ADA lists 12 “private etiis [that] are considered public
accommodations for purposes of this subchaptdre operations o$uch entities affect

commerce,” including

(E) a bakery, grocery storepthing store, hardware stoshopping center, or other sales
or rental establishment;

§ 12181(7)(EY.

The legislative history of the ADA instriecthat the twelve categories “should be
construed liberally to afford people with dilities equal access the wide variety of
establishments available to the nondisabldeiGA Tour, Inc. v. Martin532 U.S. 661, 677
(2001) (internal quotation marks omitted).

The parties dispute whether Jo-Ann’s webisita “place of public accommodation” or

has a sufficient nexus to a plaafepublic accommodation to be covered under Title 1l of the

4 Other categories include a laundromat, ... tragelice, ... or other service establishmer@€e42 U.S.C. §
12181(7).
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ADA. Jo-Ann declares, in the first argument hegdn its opening brief, “The Sixth Circuit has
held en banc that the ADA does not applyvebsites and, even ifdid, there is no nexus
between Jo-Ann Stores’ website and barrierctess in a physical location.” Doc. 10, p. 8.
Theen banadecision referred to Barker v. Metro. Life Ins. Cp121 F.3d 1006 (6th Cir. 1997).
Jo-Ann also relies on an eaniSixth Circuit case cited iRarker, Stoutenborough v. National
Football League, In¢ 59 F.3d 580 (6th Cir. 1995). Jo-Anssarts that, in both cases, the Sixth
Circuit held that a public acconudation under Title 11l “is a physicglace.” Doc. 10, pp. 9-11.
Therefore, Jo-Ann reasons, Title 11l does nqgilgpo its website (or any website) because a

website is not a “physat place.” Id.

1. The Sixth Circuit’'s decisions inParker and Stoutenborough do not
foreclose Castillo’s ADA claim

NeitherParker nor Stoutenborouginvolved a website, as JorA concedes in its reply
brief. Doc. 12, p. 8. Moreover, while Jo-Ann contends Baaker andStoutenboroughre
“factually indistinguishable” fom this case (Doc. 12, p. 5)the facts set forth in the two Sixth
Circuit opinions, which are summarized beldglie that assedn. The holdings iParkerand
Stoutenborouglare each based on theirmv¥acts and, while they provide some guidance, they
leave for later decisions the application of the A@Aacts such as those presented in this case,
as the majority ilParkerexpressly acknowledged.

a. Parker

In Parker, the Sixth Circuit affirmed a districoburt’s summary judgment entered in favor

of an employer and its insurance carrier, holdivag the terms of a lontgrm disability plan

provided by the employer and administered by tkaner did not fall within the purview of Title

5 Although Jo-Ann argues that this case is “factually indistinguishable” fromPaoker andStoutenboroughit
also, inconsistently, characteriZzé®utenboroughs “a vastly different factual situation” frofarker. Doc. 12, p.
6.



[ll. 121 F.3d at 1014. The plaintiff employee became disabled and her payments were
terminated by her employer because healility was not covered under the pldd. She sued
MetLife and her employer alleging, among otbkaims, a violation o itle 11l of the ADA.® Id.
The district court held that Met Life was reoproper defendant under Title 11l “because Title 11l
only covers discrimination in the physical accesgoods and services, not discrimination in the
terms of insurance policiesId. On appeal, a panel of the $ix&ircuit reversed the district
court’s Title 11l ruling, finding that the ingance policy is coverkby Title 11l because
“insurance products are ‘goods’ ‘services’ provided by a ‘person’ who owns a ‘public
accommodation.””ld. at 1009 (quotindarker v. Metro. Life Ins. Cp99 F.3d 181, 188 (6th Cir.
1996)).

The Sixth Circuit agreed to rehear the caséancand, in itsen banauling, affirmed
the district court’s judgn for the defendantdd. The Court explained that, although an
insurance office is a place of public accomniatg the “plaintiff did not seek the goods and
services of an insurance @@’ but “accessed a benefit plan provided by her private employer.”
Id. at 1010. The Court concluded both that “adfg plan offered by an employer is not a good
offered by a place of public accommodatiom!. @t 1010-1011) and that “Title 11l does not
govern the content of a long-term didapipolicy offered by an employer.1d. at 1012.

In reaching its holdinghe Sixth Circuit'sen bananajority stated, “As is evident by 8
12187(7), a public accommodation is a physical plackthis Court has previously so held.”
121 F. 3d at 1010-1011, citirRfoutenboroughlt is this language #t is the basis for Jo-Ann’s
contention thaParkeris an absolute bar to any claim undéle Ill of the ADA pertaining to a
website. BuParkeritself contradicts Jo-Ang’position. Indeed, thearker majority expressly

left open the question to be deadlda this case. After noting th&he good that plaintiff seeks

6 The plaintiff also brought an ADA Title | claim, which covers employment discrimination, against her employer.
8



[the employer-provided policy] is not offetdy a place of public accommodation” because
“[t]he public cannot enter the ofie of MetLife or [plaintiff's enployer] and obtain the long-term
disability policy thatplaintiff obtained” {d. at 1011), the Parker majority responded in a
footnote to a dissenting opinion by Judge Memitaking clear that iteolding did not reach the
guestion presented here:

Judge Merritt’s dissent suggests tbat opinion concludes that Parker’'s

disability plan obtained through hemployer is not covered by Title IlI

because she physically did not acdesspolicy from MetLife’s insurance

office. We have not so held. The pgliearker obtained is not covered by

Title 11l because Title 11l covers only physical plac®ge have expressed no

opinion as to whether a plaintimust physically enter a public

accommodation to bring suit under Titleas opposed to merely accessing,

by some other means, a service or good provided by a public

accommodation
121 F.3d at 1011, n. 3 (emphasis supplied).

Jo-Ann relies on then Chief Judge Martidissenting opinion to support its argument
thatParker“serves to exclude websites from coyggaunder Title 11l of the ADA. Judge
Martin expressed concern tlihe majority’s opinion might be used to deprive disabled
individuals of the protections dfie ADA with respect to the “imease[ing] percentage of goods
and services available through arkeplace that does not consi$tphysical structures. . . ."
121 F.3d at 1020 (Matrtin, C.J., dissenting), quoted in Doc. 10, p. 10. The concern stated by
Judge Martin in dissent does myerride the majority’s statememuoted above, that expressly
left open the issue raised by this case.

Thus,Parker by its own terms does not hold that aiptiff must physically enter a place
of public accommodation in ordéo state a claim under Titld of the ADA. Here, Jo-Ann

undisputedly owns and operates places ofipaccommodation, i.e., its brick-and-mortar

stores, and Castillo sought access to goods aseleices offered to the public by Jo-Ann at its

7 TheParker Court also remarked that Title IV of the ADA2 U.S.C. § 12201, includes a provision regarding
insurance policies. 121 F.3d at 1012-1013 (citing § 12201(c)).
9



places of public accommodation by a means otteer ihysically entering one of the stores, i.e.,

through Jo-Ann’s website. Accordinglarkerdoes not foreclose Castis Title Il claim.

b. Stoutenborough

In Stoutenborougha group of hearing-impaired phaiffs sued the National Football
League (NFL), a football team and a numbibroadcasting companies under Title 11l of the
ADA, alleging that the NFL’s “blackout rule” sicriminated against the hearing impaired. 59
F.3d at 581. The “blackout rule” prohibited Ibbaoadcasters from televising home football
games if the games had not been sold titat 582. The plaintiffsleeged that the “blackout
rule” was discriminatory because they had no other way to access the game; for instance, they
could not listen to it on the radio berse of their hearing impairmenid.

The Court of Appeals affirmed the lowawurt’'s decision gramg the defendants’
motion to dismiss for failure to state a claim. It explained fihstt the “blackout rule” was not
discriminatory because it affected both heambted and hearing-impaired alike, i.e., neither
could watch the games on televisidd. Next, it found that none of the defendants was a place
of public accommodation and the “service” ttieg plaintiff sought, the television broadcast,
“does not involve a placef public accommodation.’ld. at 583. Finally, the Court observed
that there were two statutes relevant to televis®@adcasts that did not indicate an intent by
Congress to include the “blackoutetwithin the purview of the ADA.Id. (citing the
Communications Act of 1934 and the TeleersDecoder Circuitry Act of 1990).

The facts irStoutenborouglare very different from thetts in this case. First, the
plaintiffs in Stoutenboroughlid not show that the servicesthcomplained of discriminated
against them vis-a-vis non-disabled personsstilla however, alleges that Jo-Ann’s website is
discriminatory because visually-impaired peog@not access it but vislly-abled people can.

Next, it is undisputed that J&nn owns and operates placegoblic accommodation, i.e., its
10



brick-and-mortar stores. Irontrast, none of the defendantsStoutenborougiwere places of
public accommodation. ThHeoadcast service iBtoutenborouglwvas held to not involve a place
of public accommodation. Filty unlike the defendants iBtoutenboroughlo-Ann does not
identify a federal statute relevawotthis case that indicates giative intent that the ADA not
apply to Jo-Ann’s website.

Thus,Stoutenboroughkoes not foreclose Castillo’s Title ADA claim.

2. Castillo has alleged a nexus betwedn-Ann’s website and its physical
stores that is sufficent to state a claim

Jo-Ann argues in the alternative that, eiféfitle Il does not completely bar claims
pertaining to websites, Castillo is requitedallege a “stronghexus between Jo-Ann’s
inaccessible website and its physipkices of public accommodation, i.e., its brick-and-mortar
stores. Doc. 10, p. 11. It contends that Castillo cannot show a strong nexus because she does not
allege that the website “impeded prevented” her from entering a Jo-Ann store. Doc. 10, p. 12.
In her Opposition, Castillo arguesatithere is a clear nexus beewn the barriers she encountered
on the website and Jo-Ann’s physical locatiameong other things, the website contained an
inaccessible store locator featuratttdeterred” her from locatingnd visiting a physical store.
Doc. 11, p. 11. She also alleges that sheumable to make purchases and have products
shipped from the store to her home and fimaAnn could not “effectively communicate
information about products and goods offered fée saphysical locations.” Doc. 11, pp. 11-12.
Allegations consistent with these assertionscargained in Castillo's Complaint. See Doc. 1,
pp. 8-10, 1128, 34-37.

The circuits are split as to whether a plaintiff alleging a Title 1l violation relating to a
website has to show a nexus betwt#enwebsite and a physical locatidBee, e.g., Gil v. Winn

Dixie Stores242 F.Supp.3d 1315, 1318-1320 (S.D.Fla. March 15, 2017) (collecting cases and

11



observing that the First, SeconadaSeventh Circuits have heldatithe ADA applies to websites
regardless whether there is@oection with a physical space evkas the Third, Sixth (citing
Parker), Ninth and Eleventh Circuitsave concluded that, in ordeer state a claim, a complaint
must allege a sufficient nexus betwesewebsite and a physical space).

Jo-Ann relies on four cases decided by cowrtkin the Eleventh and Ninth Circuits in
support of its argument that Castilloshfailed to allege a “strong” nexugccess Now v.
Southwest Airling227 F. Supp. 2d 1312, 1316 (S.D. Fla. 208&ndon v. Valleycrest Progs
294 F.3d 1279, 1285-86 (11th Cir. 200@pmez v. Bang & Olufsen Am., In2017 WL
1957182 (S.D. Fla. Feb. 2, 2017); axalt’| Fed'n of the Blind v. Target Corp452 F. Supp. 2d
946, 949 (N.D. Cal. 2006).

In Access Now v. Southwest Airlin@27 F. Supp. 2d 1312, 1316 (S.D. Fla. 2002),
visually impaired plaintiffs alleged that Sbutest Airlines’ website was inaccessible to them
because it did not permit them to use theiesn reading programs, thereby discriminating
against them. In the district court, plaintifieged and argued thiie website itself was a
place of public accommodation. The district cdwatd that Southwest Aines’ website was not
a place of public accommodationameans to access a physical spadeat 1319-1320. On
appeal, the plaintiffs abandoned the argahthat the website itself was a public
accommodation, arguing instead that Southwesdings was a “travel service,” one of the 12
categories of public accommodation listedha ADA statute, and that its website was
connected to the travel servickel. The Eleventh Circuit dismissed the apge#ideclined to
consider plaintiffs’ new legal theory that wlaased on facts that had not been alleged in the
complaint nor argued before the district couktcess Now v. Southwest Airlin885 F.3d 1324,

1329 (11th Cir. 2004). Because ttlaintiffs had abandoned the argument they had made before

8 In its brief, Jo-Ann incorrectly claims that the Eleventh Circuit affirmed the district court. Doc. 10, p. 11.
12



the district court, the Eleventh Circuit alsectined to review the district court’s rulingd. at
1330. The court of appeals noted that the isswe the plaintiffs presented on appeal was
“[p]lainly ... not an easy questiorand that circuits were split dhe issue; it also mentioned that
airlines such as Southwiemre generally not covered by Title 11l of the ADAd. at 1331, 1334.
Thus, the Eleventh Circuit did natldress the merits of either tingadvanced by the plaintiffs.

In Rendon v. Valleycrest Prad294 F.3d 1279, 1285-86 (11th Cir. 2002), the Eleventh
Circuit found that the plaintiffead stated a claim under Title of the ADA when they alleged
that the television program “Who Wants To Bé/Mlionaire” discriminated against them in the
way it operated its automated contestant hotl2@4 F.3d at 1280. The plaintiffs had audio or
upper body impairments and they could either ®air the hotline’s autorted questions or key
in their answers quickly enough on their telephone keypads to transmit their anslwvats.
1280-1281. The defendant television prograncteded, and the court agreed, that the show
took place in a studio, a placépublic accommodation, andaththe automated telephone
system screened out many disabledpbe, i.e., it was discriminatoryld. at 1283. The
defendant argued that “the Millionaire contestamtline may not serve as the basis for a Title IlI
claim because it is not itsedfpublic accommodation or a physibtalrier to entry erected at a
public accommodation.ld. The Eleventh Circuit disagreed:

We find this argument entirely unpersuasikaeading of the @in and unambiguous]]

statutory language at issueve@ls that the definition of sicrimination provided in Title

[l covers both tangible barriers, that is, piogs and architecturddarriers that would

prevent a disabled person from enteringgacommodation’s facilities and accessing its

goods, services and privilegege42 U.S.C. § 12182(b)(2)(A)(iv), and intangible

barriers, such as eligibility requirementglascreening rules orstiriminatory policies

and procedures that restrict a disabled @éssability to enjoy the defendant entity’s

goods, services and privilegege42 U.S.C. § 12182(b)(2)(A)(ii).[] There is nothing

in the text of the statute to suggest thiatrimination via an imposition of screening or

eligibility requirements mustazur on site to offend the ADA.

Id. at 1283-1284 (footnote omitted).

13



Rendorundercuts, rather than supports, Jo-Arargument that Castillo’s Complaint is
deficient because it only “alleges that Pldfrgurportedly was deterreflom visiting a retail
store because she allegedly couid locate such stores the Website” and fails to allege “that
she was denied access to any of Defendarted tecations . . . .” Doc. 10, p. 13. TRendon
court rejected the argument that the complainfdalaaier to access must be located on-site at a
physical location. As observed@il v. Winn Dixie Stores, Inc242 F. Supp. 3d 1315 (S.D.Fla.
2017),Rendorheld that the plaintiffs stated a clabacause they alleged the automated system
was inaccessible to them and thus “denied thecess to a privilege (competing in the television
show) offered by a public accommodation (tbkevision studio).” 242 F.Supp.3d at 1319-1320
(citing Rendon294 F.3d at 1284-1286).

Finally, inGomez v. Bang & Olufsen Am., In2017 WL 1957182 (S.D.Fla. Feb. 2,
2017), a visually impaired plaintiff sued a retdibre alleging that heould not access the store’s
website because it was not compatible withskigen reading software. The court found that,
because the plaintiff only alleged that he planteeorder goods online, he did not state a Title
[l claim. Id. at *4.

The case law from the Eleventh Circuit atlfuaupports Castillo’position that she has
alleged a sufficient nexus to proceed on her Title Il claim. This is made cl&il\yWinn
Dixie, supra a 2017 case factually similar to this one.Gih the district court held that a legally
blind plaintiff using screen reader softwareatwess a retail store’s website sufficiently alleged a
nexus between the retailer’'s website and its jgaystore where the \site allowed customers
to locate physical stores and fill and refill prescriptions for in-store pick-up or delivery and the
court found that the “website eavily integrated with, and many ways operates as a gateway

to, Winn-Dixie’s physicaktore locations.”

14



The Ninth Circuit districtourt case cited by Jo-AnNat'| Fed’'n of the Blind v. Target
Corp., 452 F.Supp.2d 946 (N.D. Cal. 2006), is also &#myilar to this case and also supports
Castillo’s position. Thelimd plaintiffs in that case allegetat the website operated by Target, a
retailer, was not compatible with the interaetsoftware they used to access websitdsat
949. The court rejected Targediggument that the plaintiffs’ laigations could only survive if
they could show they were physically denied access otesitee of Target's brick-and-mortar
stores or the goods contained therduh.at 951-954. It rejected Target's argument that
plaintiffs’ claims failed because the alleged icegsibility happened off-site from the place of
public accommodationld. at 953. The court explained:
The case law does not support defendant srgutéo draw a false dichotomy between
those services which impede physicalesscto a public accommodation and those
merely offered by the facility. Such an irgestation would effectiely limit the scope of
Title 11l to the provision of ramps, elexat and other aids that operate to remove
physical barriers to entry. Although the Nir€ircuit has determined that a place of
public accommodation is a physical space,dburt finds unconvincing defendant’s
attempt to bootstrap the definition of accbay to this determination, effectively
reading out of the ADA the brdar provisions enacted by Congse. . . [[]n the present
action, plaintiffs have alleged that the inacdaifisy of Target.com denies the blind the
ability to enjoy the services of Targevsts. The Ninth Circuitas stated that the
“ordinary meaning” of the ADA's prohibition agst “discrimination in the enjoyment of
goods, services, facilities or privileges, is ‘thdtatevergoods or services the place
provides, it cannot discriminate on the basigis#bility in providing enjoyment of those
goods and services.Weyer 198 F.3d at 1115 (emphasis adldéefendant’s argument
is unpersuasive and the court declines to disrthie action for failure to allege a denial of
physical access to the Target stores.
Id. at 955. The court concluded, “[T]o the extent fiatntiffs allege that the inaccessibility of
Target.com impedes the full and equal enjoyment of goods and services offered in Target stores,
the plaintiffs state a claim, and the motion to dsss denied”; to the extent the website “offers
information and services unconnected to Tast@tes, which do not affect the enjoyment of

goods and services offered in Target storesplduetiffs fail to state a claim under Title Il of

the ADA.” Id. The court cautioned that further discovenay reveal that the ADA would have
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a broader reach than at the early motion to disistage if, as it appeared, Target treated its
website as an extension of its stores dheli they are an “integrated effortd., n. 4.

The Court findsGil andNat’l| Fed'n of the Blindo be on-point, legally and factually,
with this case. Moreover, there is no incotesisy between those casexl the Sixth Circuit's
decision inParker becaus@arkerexpressly left open the questi“whether a plaintiff must
physically enter a public accommodation to brsugt under Title 111 as opposed to merely
accessing, by some other means, a seorig®od provided by a public accommodation.”
Parker, 121 F.3d at 1011, n.3.

Castillo’'s Complaint contains the followingdtual allegations similar to the allegations
held sufficient to state a claim in those cases:

28. The goods and services offered by Deferiglavgbsite include, but are not limited to

the following: find store locations; learn ab@ales, offers and discounts (both in-store

and online); the ability to brose product selections andfied product information; and
make purchases.

* * *

36. Similarly, the access barriers Plaingiffcountered on Defendant’s website have
deterred Plaintiff from visiting or locatingrick-and-mortar storeselling Defendant’s
products.

37. While attempting to navigate Joann.conajiRlff encountered multiple accessibility
barriers for blind or visuly-impaired people that inate, but are not limited to:

b. Plaintiff encountered links and buttahgt are inactive or otherwise not
accessible by keyboard. Plaffwisited Defendant’s webstto shop for craft supplies
and to locate a store; however, she encaexdtcursor traps that rendered the site
inaccessible via screen-reader, unlabeled linksstymied her search, and forms that
were unintelligible such thahe could not place an order.

Doc. 1, pp. 7-10, 1128, 36, 37.
Castillo has sufficiently alleged a nexustween Jo-Ann’s website and its brick-and-
mortar stores. Therefore, the Court needdedérmine whether Jo-Ann’s website is itself a

place of public accommodatioisee Gil 242 F.Supp.3d at 1321 (declining to decide whether the
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defendant’s website itself was a place oflmudccommodation because the plaintiff has
sufficiently alleged a nexus between the deferidamtbsite and its bricand-mortar stores).
3. The relief sought by Castillo does not violate Jo-Ann’s due process rights

Jo-Ann’s first argument with respect to theakesought in Castills Complaint is that
Title 11l does not provide for eclaratory relief, only injunctive relief. Doc. 10, p. 15. Jo-Ann
cites 42 U.S.C. § 12188(a)(2) in support and #s&<Court to strike the portion of Castillo’s
complaint that requests declargtoelief. 1d. Castillo does moespond to this argument in her
opposition brief. Accordingly, the Court willréte the portion of the Prayer for Relief in
Castillo’'s Complaint that requests declaratory relief.

Jo-Ann next argues that theungtive relief Castillo seeks “completely improper, and
amounts to a due process violation.” Doc.@d04. It complains that the ADA “provides no
notice whatsoever to companies on how to dgmyith the ADA in the website context and
what standards they should adopt.” ldccArdingly, it submits, the requirement for website
access that Castillo seeks to impose in tmsiat “simply does not exist.” Doc. 10, p. 17.
Castillo submits that due process does notiredhe ADA to provide detailed guidelines, Doc.
11, pp. 12-13 (citing 42 U.S.C. 8§ 1228)( and that the proper queigr due process is whether
a defendant knew it had to comply with the AD#ot whether it knows how to comply. Doc.
11, p. 15.

Section 8§ 12206(e) provides,

An employer, public accommodation, or othetitgrcovered under thishapter shall not

be excused from compliance with the requireteef this chapter because of any failure

to receive technical assasice under this section, inding any failure in the
deve_lopment or dissemination of anyheical assistance manual authorized by this
section.

In support of its argument that it should not have to comply because there are no

guidelines in place telling it how to, Jo-Ann reliesRobles v. Domino’s Pizza017 WL
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1330216 (C.D.Cal. Mar. 20, 2017). Doc. 10, p. 18. Btrables unlike this case, the plaintiff
had specifically alleged thatetdefendant’s website was imapatible with “version 2.0 of
W3C’s Web Content Accessibility Guidelin8VCAG 2.0")” and sought to require the
defendant comply with WCAG 2.0d. at *1. In other words, thglaintiff requested that the
court order the defendant to adopt a specific standard for web accessibility. In denying the
plaintiff relief, theRoblescourt remarked,

The DOJ ... noted, however, that until theqass of establishing specific technical

requirements for a particular technologyg@nplete, “public accommodations have a

degree of flexibility in complying with ti¢ III’'s more general requirements of

nondiscrimination and effective communication—thay still must comply.” (RIJN, EXx.

A at 8-9 [emphasis added].)dtiff has failed to articule why either Defendant’s

provision of a telephone hotline for the vidyampaired or it[]s compliance with a

technical standard other th&¥CAG 2.0 does not fall withithe range of permissible

options afforded under the ADA.
2017 WL 1330216 at *5-6.
Here, Jo-Ann apparently has not adopted any form of compliance standard and Castillo’s
Complaint does not seek to impose any spetgfibnical requirements on Jo-Ann. Castillo’s
Prayer for Relief seeks the following injunctive relief:
A preliminary and permanent imjction enjoining Defendant from
further violations of the ADA, 42 U.S.C. § 1218tlseq, with
respect to its wasite, Joann.com

Doc. 1, p. 172

Thus, Castillo is simply seeking to requi@Ann to comply with Title 11l of the ADA.
Unlike the plaintiff inRobles she is not attempting to diatalhow Jo-Ann should comply. As
succinctly described by another could;Ann’s argument advanced here:

...puts the cart before the horse, and fundaatignmnisconstrues Plaintiff’'s Complaint.

The Complaint does not mention the Watm@nt Accessibility Guidelines once. Nor

does the Complaint allege that CVS otherwise violated the ADA by failing to meet any

other extra-governmental set of guidelinRather, the Complaint alleges that, as
currently built, CVS’[s] website and mobisgp are inaccessible to people with visual

9 Castillo seeks the identical injunctive relief with respect to the Unruh Act.
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impairments because it is not compatibléwiwo of the most common screen reading

software programs available. Therefore gi¥ter or not CVS'’s digital offerings must

comply with the Web Content Accessibility Guidelines, or any other set of

noncompulsory guidelines, is a guestof remedy, not liability. @., Target Corp 452

F. Supp. 2d at 956 (evaluating whether &site containing a phone number for people

with visual impairments to call upon accesding website was sufficient under the ADA,

and concluding that “the flexibility tprovide reasonable accommodation is an

affirmative defense and nah appropriate basis upon whito dismiss the action”).
Reed v. CVS Pharmac3017 WL 4457508, *4 (C.D.Cal. Oct. 3, 2013¢e also Rios v. New
York & Company2017 WL 55645530, *6 (C.D.Cal. Nov. 18)17) (rejecting the defendant’s
due process argument, stating, “Plaintiff hasrequiested an injunctiarequiring Defendant to
comply with the WCAG guidelines; rather, Plafhsitates that websitdbat adhere to WCAG’s
recommendations are accessifr blind individuals.”)Gorecki v. Hobby Lobby Stores, Inc
2017 WL 2957736, at *7 (C.D.Cal. June 15, 2017) (same).

Jo-Ann’s additional arguments regarding the scope of a potential injunction (Doc. 12, p.
12) are premature. Its reliance updmnited States v. AMC Entm't, In&49 F.3d 760 (9th Cir.
2008), is misplaced. IAMC, the DOJ had issued guidelines in 1991 for wheelchair seating in
assembly areas and stated that the seating shauéd“lines of sight comparable to those for
members of the general publicld. at 763 (quoting 28 C.F.R. pt. 36, app. A, 8§ 4.33.3). During
the ensuing years, there was considerable @gisaggnt among circuit courts about what, exactly,
constituted “lines of sight comparablethmse for members of the general publitd’ at 764-
767 (discussing the various aiitcourt intepretations). The DOJ sued AMC for non-
compliance with § 4.33.3; the district coudiopted the Ninth Circuit’'s “lines of sight”
interpretation and granted summary judgmeriawor of the DOJ; and the court ordered AMC to

retrofit all its 96 theaters camhing a total of 1,993 stadium-styauditoria to comply with §

4.33.3.1d. at 767-768. The Ninth Circuit reversed anth@aaded the case to the district court to
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determine the specific date that AMC could h&egly discerned thesettled meaning” of 8
4.33.3. The Ninth Circuit explained:
Retroactive application of the viemg angle interpretation is appropriate
only as of the date on which AMCaaived constructive notice that the
government viewed § 4.33.3 as incorporating a comparable viewing
angles requirement and intendedenforce that requirement.
Id. at 768-769.

Thus,AMC arose in a much different procedusal factual context than this case and
does not support Jo-Ann’s assertion fBastillo’s Complaint should be dismisseBee also
Gorecki 2017 WL 2957736, at *6 (explaining that thBC court reviewed whether a district
court’s comprehensive remedial plan was apgate after granting the DOJ summary judgment
and not in a ruling on a motion to dismi$$kee alscAndrews v. Blick Art MateriaJd.LC, 268
F.Supp.3d 381, 404 (E.D.N.Y. 2017) (rejecting thieddant’s motion to dismiss ADA claim on
due process grounds; “Defendant’s concerns tghatential modificationand remedies are not
ripe for resolution at this stage of the litigation.”)

Finally, in its reply brief, Jo-Ann argues, foetfirst time, that Castillo’s claim that it did
not provide auxiliary aids and services failsaawatter of law. Doc. 12, pp. 16-18 (citing Doc.
1, p. 14, 160). Jo-Ann did not make this argunieits opening brief; accordingly, the Court

will not consider itt! See Scottsdale Ins. Co. v. Flow&$3 F.3d 546, 553 (6th Cir. 2008)

(issues raised for the first time in replies to responses are waived).

C. Castillo’s claim under the Unruh Civil Rights Act, California Civil Code § 51

10 1n AMC, the DOJ had promulgated specific regulations that were found to be ambiguous, whereas here, the DOJ
has not promulgated specific regulatio®eeAMC, 549 F.3d at 763-764; Doc. 10, pp. 14-15 (Jo-Ann’s brief stating
that the DOJ has not promulgated specific regulations).

11 Moreover, the court iNat'| Fed'n of the Blind v. Target Corpbserved that Target's argument based on the
“auxiliary aid provision of Title Ill,” 42 U.S.C. § 12182(&)(A)(iii), was an affirmative defense; it had been raised
prematurely; and it was not a basis for dismissing the complaint. 452 F.Supp.2d at 956.
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Jo-Ann argues that Castillo’s California State law claim based on the Unruh Act fails
because it is available, as pleaded, only if Aadtés stated a claim under Title 11l of the ADA.
Doc. 10, pp. 20-21. As explained above, Casillatle 11l claim is a viable claim.

Accordingly, Castillo’s claim under the Unruh #also survives Jo-Ann’s motion to dismiss.

IV. Conclusion
For the reasons stated above, Jov& Motion to Dismiss (Doc. 10) BENIED. The

declaratory relief in Castillo’'s Complaint are stricken from the Complaint.

IT 1S SO ORDERED.

Dated: February 13, 2018 @, ﬁ M

Kathleen B. Burke
United StatesMagistrateJudge
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