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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MINDY SUE ELLIOTT, Case No. 5:17 CV 2140
Paintiff,
V. MagistratdudgeJameR. Knepp,ll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Mindy Sue Elliott (“P&intiff”’) filed a Complaintagainst the Commissioner of
Social Security (“Commissioner”) seeking judidialiew of the Commissioner’s decision to deny
disability insurance benefits (“DIB”) and supphental security income (“SSI”). (Doc. 1). The
district court has jurisdiction under 42 U.S.C. 88 1383(c) and 405(@) parties consented to the
undersigned’s exercise of jurisdiction in accordance with 28 U.S.C. § 636(c) and Civil Rule 73.
(Doc. 13). For the reasons stated below, the nsigieed affirms the desion of the Commissioner.

PROCEDURAL BACKGROUND

Plaintiff filed for DIB and SSlin February 2014alleging a disabity onset date of
September 7, 2012. (Tr. 240-47). Her claims wereetkinitially and upomeconsideration. (Tr.
102-03, 158-59). Plaintiff then regsted a hearing before an adisirative law judge (“ALJ").
(Tr. 183-84). Plaintiff (represesad by counsel), and @ocational expert (“VB testified at a
hearing before the ALJ on April 19, 2016. (Tr-3%). On June 2, 2016, the ALJ found Plaintiff

not disabled in a written decision. (Tr. 20-33)eThppeals Council denied Plaintiff's request for

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohndce/5:2017cv02140/237027/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/5:2017cv02140/237027/17/
https://dockets.justia.com/

review, making the hearing decision the fidacision of the Commissioner. (Tr. 1-&ge20
C.F.R. 88 404.955, 404.981. Plaintiff timely file@ timstant action on October 10, 2017. (Doc. 1).
FACTUAL BACKGROUND?!

Personal Background and Testimony

Born in 1979, Plaintiff was 33 at her allegedset date, and 36 atethime of the ALJ's
decision.SeeTr. 240. She alleged disability due in paratberniated disc withadiculitis, spinal
degeneration, a bulging disc with fissure, arthritis of the spine, stenosis of the spine, muscle
cramping, and back/leg spasms. (Tr. 269).

In a July 2014 function report, Plaintiff statslde was unable to stand or sit for any period
of time (Tr. 289), and needed help with dragsand showering (Tr. 290). She reported doing
chores such as dustingdasorting laundry once pareek for about fifteeto twenty minutes and
shopping once per week for approximately tasur. (Tr. 291-92). Plaiiff stated she had
limitations in lifting, squatting, bending, standing, reaching, walking, sitting, kneeling, and
climbing stairs. (Tr. 294). She estimated she coldd 8D to 40 steps befostopping to catch her
breath, stand for five minutes, antfer fifteen to thirty minutesld.

At the April 2016 hearing, Plaintiff testified she lived with her parents and two children
(ages ten and sixteen). (Tr. 44-4B)aintiff had a driver’s licensbut did not drive due to side

effects of her pain medication and difficulty twisting. (Tr. 46).

1. The undersigned summarizes only the evidenceami¢o the ALJ’'s conderation Plaintiff’s
physical impairments because Plaintiff does nallehge the ALJ’s deterimation regarding her
mental impairmentsSee Kennedy v. Comm’r of Soc..S8¢ F. App’x 464, 466 (6th Cir. 2003)
(arguments not raised in apiag brief deemed waived).



Plaintiff had previously workeds a medical assistant and STANAnd injured her back
working with a patient. (Tr. 47-48). She had mudipack surgeries, each of which provided
temporary, but not lasting improvement. (Tr. &D- After bunion surgenRlaintiff used a knee
scooter, but continued to use it feer back pain. (Tr. 52-53, 62).

Plaintiff testified she could not work due to pain and inability stand for long periods of
time. (Tr. 50). Her back pain was aggravatedhgycold (Tr. 52)and she had continued right foot
pain (Tr. 52-53).

Prior to her injury, Plaintiff enjoyed bkpacking and camping. (Tr. 56-57). Plaintiff
testified to hunting from her faer’s hut. (Tr. 63). The hut was designed so one could rest a gun
on a railing, rather than holding it. After shooting a deer, her father had a four-wheeler with a
winch to lift the deer onto the four-wheeléd. Plaintiff testified that when she shot a deer, her
parents retrieved it and skinned it; B did not lift anything. (Tr. 64-65).

On a typical day, Plaintiff would get up, sit irer recliner with her legs elevated, and
prepare simple meals. (Tr. 57). Her ten yeadaldbnline schooling from hoe; her mother helped
with this. (Tr. 57, 67)Plaintiff did not need help showag or dressing. (Tr. 58) (“I probably
should, but | don’t.”). She did héaundry occasionally with help from her children; her mother
did the grocery shoppingd. She could not lift anything heavidgran a milk jug. (Tr. 60-61). Prior
to using the knee scooter, Plaintiff alwaysed crutches or a walker. (Tr. 62).

Just prior to the hearing, Plafithad a consultation for a spinal cord stimulator. (Tr. 47).

2 “State Tested Nurse AideSeewww.nursing.ohio.gov/NurseAssist.htm.
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Relevant Medical Evidence

Prior to Alleged Onset Date

In March 2011, Plaintiff underwent back sungefter suffering an jury at work. (Tr.
333-35). Pre-surgery notes indicate Plaintiff h@tdevious discectomy at L5-S1 in February 2008,
and a 2011 MRI suggested degeneratige disease at L4-L5 and L5-3d. Notes also indicate
an apparent “small recurrence of left paracertist herniation at L5-S1 with left S1 radicular
impingement.”ld. On pre-surgical examination, Mark Cecil, M.D., noted Plaintiff had a positive
straight leg raising test approximately 30 degrees of hip fiex, worse with ankle dorsiflexion.
(Tr. 336). She also had mild weakness in the gastrocnemius muscle on tiae Riftintiff thus
underwent an inferior hemilaminotomy, revision typel5-S1, with a revision discectomy at L5-
S1. (Tr. 333, 337).

One month after back surgery, Plaintiff neted to Dr. Cecil reporting increasing lower
back pain. (Tr. 346-48). An MRI showed: slight ladslisc height and sighavith a central disc
protrusion at L3-L4, degenerative disc disease logh of disc height anda@ntral disc protrusion
at L4-L5, abnormal soft tissue ventrally and lateratythe left side arourttie S1 nerve root, and
an abnormal fluid collection from about L4-L5tanthe upper sacrum. (T351-52). Mark E.
Coggins, M.D., performed irrigation and drainage of the fluid. (Tr. 344).

A June 2012 CT scan of Plaintiff's lumbspine revealed degenerative changes at L5-S1
(severe) L4-L5 (moderate), and L3-L4 (mild), as well as contrast extravasation along the ventral
thecal sac or ligament. (Tr. 379-80).

After Alleged Onset Date

In May 2013, at a visit withah Seager, M.D., for mental Heraissues, Plaintiff reported

chronic lower back pain and that she redulaaw a pain management physician. (Tr. 411).



In September 2013, Plaintiff saw Scot D. MillExO., for low back pa radiating to both
legs with numbness and tinglingtime left leg, and numbness irethight hip. (Tr.392). Plaintiff
tried pain medication, physic#therapy, epidurals, and surgetg. On examination, Dr. Miller
noted Plaintiff “mobilize[d] slowly” and had a “defte slow pattern to her gait without antalgia.”
(Tr. 393). Her hip motion was normélt she had hip flexor weaknefs. “The remaining motor
gross L2-S1 [were] strong, except folaterally weak EHL at 4/5.fd. Plaintiff had diffuse lumbar
tenderness with spasmal. Imaging revealed “moderate to sifjoant” lumbar degenerative disc
disease at L5-S1, congenital lumbar stenasig mild lumbar scoliosis. (Tr. 391).

A November 2013 lumbar spine MRI showed deggative disc disease at L5-S1, and disc
protrusions at L5-S1, L4-L5, and L3-L4, T12-LhdaT11-12. (Tr. 397). Dr. Mer later stated the
MRI “did not reveal significant degeneration, bére is a degree of facdisease at the L3-L4
level.” (Tr. 400). Dr. Miller noted Plaintiff wa“considerably symptomaticdespite having short-
term symptom relief after heritial surgery. (Tr. 399). On exanation, Plaintiff had a normal
gait, and normal back strengttl. She had limited lumbar moti@nd diffuse lumbar tenderness,
but negative femoral stretch andasght leg raising test (Tr. 400). Plaintiff's discogram revealed
a painful disc with pain reproduction at L3-Ld.

Later that month, Plaintiff saMichael Rivera Weiss, M.D., &tniversal Pain Center. (Tr.
437-39). Plaintiff reported a pain level of 8/1@wmedication and 10/10 without medication. (Tr.
437). On examination, Plaintiff hacatk muscle tenderness and spadiohsShe had restricted
range of motion, and a “mild-moderate” antalgic dait.

In December 2013, chiropractor Curtis Arny,C., completed a form for workers’
compensation indicating Plaintiff could not wdifom November 1, 2013 through February 1,

2014. (Tr. 430). Three months Igt®r. Arny completed a questioaine for the Social Security



Administration. (Tr. 428-29). He stad Plaintiff had low back pain radiating intorthegs causing
difficulty with prolonged standing and walking. (Tr. 429). Plaintiff had diminished sensation in
her right calf and feet,nal decreased range of motion in her lumbar spth&he used a cane “as
needed” and had a right-sided limp due to weakmesBr. Arny stated Plaiiff had “failed” back
surgery, and her surgeon thought she should have a fusion, but was waiting due to Plaintiff's age.
Id. He opined Plaintiff's use of her feet wasilied due to diminished sensation and weakndss.

At an April 2014 psychologicalonsultative examination, Plaifitreported a daily routine
of personal hygiene, taking hehildren to school, sittingand watching television, and
“occasionally attempt[ing] to do some househdidres.” (Tr. 453). She also reported “some . . .
cooking and cleaning” and occasional shoppidgThe consultant noted Plaintiff used a cane and
had some difficulty changing positions from sitting to standing. (Tr. 454).

In May 2014, Plaintiff underwent another Idvack surgery with DrMiller: a revision
hemilaminectomy at L3-L4, L4-L5, and L5-S1rfdiscectomy, lateral recess decompression,
partial facetectomy, and foraminotomies. (#68). Dr. Miller noted reurrent lumbar disc
herniations, neural compression, and lateral eenasrowing and compression, secondary to disc
protrusion and degenerative fadofTr. 468-69). Two weeks latétlaintiff was “doing okay” and
using a walker for support. (Tr. 472). She hachbness and tingling in both legs, and occasional
radicular symptomdsd. On examination, Plaintiff transitioned from sitting to standing without
difficulty and walked with mild flexion posture using a wheeled wallcr.

In June 2014, Plaintiff began pain managemesdtment with Maga Wynne, D.O. (Tr.
998). Plaintiff reported back paimorsened by long periods ofastding or sitting, lifting, using
stairs, or changes in temperatuce.She reported physical therajpy2013 aggravated her pain,

while medications and epiduraksbid injections hekpd. (Tr. 998-99). On examination, Plaintiff



rose from a seated position with mild diffity and moved around theam without difficulty.

(Tr. 999). She had tenderness to palpation ipheavertebral muscles,deased range of motion

in her lumbar spine, but normal motor strengtd aormal gait. (Tr. 1000). Plaintiff returned to
Dr. Wynne twice the following month, reporting ¢mmed pain. (Tr. 990-96). She was unable to
tolerate a straight leg test due to pain, had tereds and decreased range of motion in her lumbar
spine, normal motor strength and gait, and miffiadilty rising from a seated position; she moved
around the room without difficulty. (Tr. 991, 995).

Plaintiff was hospitalized for a ggical wound infection in August 2018eeTr. 478-565.

An MRI revealed multilevel degenerative dgas, most notably at L3-L4 through L5-S1,
including contact of the L5-S1 disc bulge with the left S1 nerve root. (Tr. 561). Dr. Miller
performed an irrigation and debridemen®tdintiff's lumbar area. (Tr. 520-21).

At a visit shortly aftethe hospitalization, Dr. Seager notelaintiff's gait was “slow and
steady” with a walker. (Tr. 1041-43). Two daytela Plaintiff was admitted to the hospital for a
week due to acute renal failueeTr. 570 (discharge summary). Plaintiff was again hospitalized
due to septic shock the following monteeTr. 632 (discharge summary). An x-ray revealed
borderline disc space narrowira L4-L5. (Tr. 704). An MRI showed mild degenerative and
postsurgical changes, as well agdlcollection in the soft issues overlying the laminectomy sites.
(Tr. 697). Specifically, it showed: 1) small centdgdc herniation, narrowg of the central canal,
and mild degenerative facet changes at T11-T)2no sizable disc bgé or herniation, or
narrowing at L1-L2 and L2-L3; 3) mild diffusposterior disc bulgingand minimal bilateral
foraminal stenosis at L3-L4 and L4-L5; 4) mddcumferential disc bulging, and mild-moderate

left foraminal narrowing at L5-S1d.



Plaintiff saw Dr. Wynne for paimanagement through the end of 20%4eTr. 978-89.
Each time, Plaintiff had tenderness to palpatiahdactreased range of nantiin her lumbar spine.
(Tr. 971, 979, 983, 987). She had mild difficulty mgifrom a seated position but moved about the
room without difficulty. (Tr. 971, 978, 982, 987). &had normal motor strength. (Tr. 972 979,
983, 987). Her gait was “normal” (Tr. 983, 98%)"“with a cane”. (Tr. 972, 979).

Plaintiff also continued dtopractic treatment with DArny through the end of 2018ee
Tr. 432-45, 720-35. She reported a daiel ranging from 6/10 to 80, and described the pain as
aching, dull, tingling, sharp with movemte burning, and radiating down both le@ee id.
Examinations revealed moderdtesevere hypertonicicity in the bilateral lumbar region at the
lumbosacral area, an antalgic lean forward, aild ta severe joint fixdaon on lumbar range of
motion testingSee id.

At a mental health assessment in Decen@@d.4, Plaintiff reported homeschooling her
son, who had behavioral problems. (Tr. 806, 808).examination later that month, Plaintiff had
full joint range of motion, and no pain and ftdhge of motion in hespine. (Tr. 1085).

In January and February 2015, Plaintiff continued to see Dr. Wynne for pain management.
SeeTr. 958-69. Dr. Wynne noted Plaifitrose from a seated position with mild difficulty, had
tenderness to palpation in her lumbar spine@tas decreased range of motion, and ambulated
with a cane. (Tr. 958-59, 962-63, 967-68).

In February 2015, Plaintiff tol@r. Seager that, since haviaghladder device placed, she
had pain in her right lower bagkhen pressing on the area. (I832). However, she also reported
her low back pain was “controlldzbtter since starting Wellbutrinid.

In March 2015, Plaintiff returned to Dr. Arnyith an “acute exacbation” of her back

pain. (Tr. 737). She treatedttv Dr. Arny through July 20155eeTr. 736-52. In March she rated



her pain as 9/10 (Tr. 738is gradually decreased to 3/10 ityJTr. 751). Exanmations revealed
moderate to severe hypertonici@y) antalgic lean forward, andlthto moderate joint fixation on
lumbar range of motion testing. (Tr. 736-52).

Plaintiff also saw physical #rapist Richard Tomsho, P.T.,March 2015. (Tr. 956). She
reported pain ranging from 6/10 to 9/10, worse with walking or standing for more than five to ten
minutes, sitting for more than fifteen to twenty minutes, bending, and liitinilr. Tomsho noted
reduced lumbar range of motion, reduced trunleekrand hip strength, and moderate restriction
in hamstring and piriformis muscle flexibilitid. Plaintiff had several subsequent physical therapy
visits. (Tr. 936-45, 950-55)n March, Plaintiff ambulated with standard canena antalgic gait.
(Tr. 954). In April, Mr. Tomsho noted Plaintiff “atle some progress” with improvements in range
of motion, strength, flexibilityand function. (Tr. 936). Howeveshe still had limitations, and
though her pain was slightly decreased, it was still signifiddntn a July 2015 visit with Dr.
Wynne, Plaintiff reported physic#therapy decreased her lowsrck pain to 4/10. (Tr. 920).

Plaintiff treated with Dr. Wynne nmthly from April to December 201%eeTr. 889-935,
946-47. Dr. Wynne repeatedly found Plaintiffdhdifficulty rising from a seated position,
tenderness to palpation and decreased rangaeotbn in her lower back, negative straight leg
raising tests, and an antalgic gait with a c&@ee id.Dr. Wynne treated Plaiiff with epidural
steroid injections for her back pain. (Tr. 8899, 909). Following the last injection in December,
Plaintiff reported increased pain, amteived additional medication. (Tr. 891).

Plaintiff also received several acupuncture treatments during 3@E3r. 1003-12. At
times, Plaintiff reported a decrease in pain, anceas® in ability to perform daily living activities

as a result. (Tr. 1006-11).



Plaintiff also treated with podiatrist Wloseph Schoeppner, D.P.M., during 2015. In
September 2015, Plaintiff had bunion surgery on het fagit. (Tr. 776-79). Plaintiff used a splint
and a walker post-operatively. (Tr. 782). On exation, Plaintiff had modeta to severe forefoot
edemald. Dr. Schoeppner recommended a wheelathaérto Plaintiff’'s tendency to fald. Three
weeks post-operation, Plaintiff was in a wheelgh@&iported she had removed her own cast, and
had increased swelling, and heel pain. (Tr. 784k spent “a significant [amount of] time on her
feet”. Id. She again had moderate to severe forefoot edelra. Schoeppner prescribed a boot
to be worn at all times except wheathing; she was not to bear weiglok. At her next visit,
Plaintiff admitted to walking on the surgicahoe and presented with a cane, “but full
weightbearing on the right foot{(Tr. 786). Plaintiff had caimued edema, and Dr. Schoeppner
advised her to remain compliant with her pogerative instructions, specifically limiting the
amount of time on her fedtl. At her next visit, Dr. Schoeppneoted Plaintiff “fa[d] essentially
been walking her entire postopva course” and noticed swelling@ pain at the end of the day.
(Tr. 788). She ambulated with a cane, &mdSchoeppner again emphasized limiting the amount
of time on her feetd. At a November 2015 visit, Plaintiff perted aching pain, but had continued
walking in her boot; she again presented withreecélr. 790). Because x-rays showed increased
gapping and screws backing, Dr. Schoeppner otddaresheelchair so &intiff would be non-
weightbearingld. In December, Plaintiff had been non-weightbearing for 85 to 90% of the time,
but was using a Roll-A-Bout insteadl a wheelchair due to lack ofsurance coverage. (Tr. 792).
Dr. Schoeppner prescribed two weeks of non-wegggribng status and then to increase activities
as toleratedd. At the end of December, Plaintiff hadbgressed to full weightbearing in athletic

shoes, but still had some discomfort and swellirty wcreasing activitiegTr. 794). She reported
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she had been very active, specifically that wiat deer hunting and dyged her deer from the
woods.ld. Dr. Schoeppner noted Plaintiff could contirtaencrease activities as toleratédl.

A January 2016 CT scan of Plaintiff's lumlsgine showed mild central canal stenosis and
mild to moderate left-sided bony neural foraalinarrowing at L5-S1. (Tr. 1120). At L4-L5 and
L3-L4, there was a posterior disc bulge resulting in mild central canal stenosis; at L2-L3, there
was very slight cenait canal stenosisd.

Plaintiff returned to Dr. Wnne in January 2016 regarding back pain. (Tr. 885-88). She
reported increased lower back pain over the wask affecting her mobilt (Tr. 885). Plaintiff
rose from a seated position with significant difiliy, and her gait was slow, with a cane. (Tr. 885-
86). She had tenderness to palpation in her lumbar spine, and decrageaaf raotion. (Tr. 886).
Dr. Wynne noted similar physical findings indfaary 2016. (Tr. 881-82pRlaintiff underwent a
trial spinal cord stimulator implant in Febrya2016. (Tr. 878-79). Plaiiff reported significant
pain relief, and Dr. Wynne referred Her a permanent implant. (Tr. 874-76).

In February 2016, Dr. Schoeppner noted Pldintported discomfort and swelling with
increasing activities, but had berery active throughouthe entire recovery phase”. (Tr. 796).

Opinion Evidence

In March 2014, state agency physician Stewdé&Kee, M.D., reviewed Plaintiff's medical
records. (Tr. 81-83). He opin&daintiff could perform the dihg, standing, walking, lifting, and
carrying requirements of light work. (Tr. 81). Hmited postural movements to frequent climbing
of ramps and stairs, balancing, and cronghibccasional stooping, kneeling, and crawling, and
never climbing ladders, ramps, or scaffolds. gr-82). He also opined &htiff should avoid all
exposure to hazards such as machinery and heggitsgvoid concentrated exposure to vibration.

(Tr. 82).
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In August 2014, state agency physician John Lrrivid, M.D., reviewed Plaintiff's records
and affirmed Dr. McKee’s conclusions. (Tr. 110-12)
VE Testimony

A VE also appeared and testified at the hrephiefore the ALJ. (Tr. 68-73). The ALJ asked
the VE to consider a hypotheti¢atividual of Plaintiff's age, edration, and past work experience
who was limited in the way in which the ALJ ultimately found. (Tr. 68-70). The VE responded
that such an individual could nperform Plaintiff's past work, butould perform other jobs such
as table worker, final assembler, or bonder. (Tr. 69-70).
ALJ Decision

In her written decision dated June 2. 2016, Alh.J found Plaintiff met the insured status
requirements of the Social Security Actahigh December 31, 2017, and had not engaged in
substantial gainful activity since her alleged ordagte of September 7, 2012. (Tr. 22). Plaintiff
had severe impairments of degenerative diseatie of the cervical and lumbar spine, obesity,
bunions, and depression, but none of these impaismeinidividually or in combination — met or
equaled a listed impairment. (Tr. 22-23). TARJ then concluded Plaintiff had the physical
residual functional capacity:

to perform sedentary work as defihe 20 CFR 404.1567(a) and 416.967(a) except

that [she] may frequently reach overheathwhe bilateral upper extremities; [she]

may occasionally balance, stoop, kneel, crouch, crawl, climb ramps and stairs, but

may never climb ladders, ropes, or scaffolds; [she] may occasionally be exposed to

vibration, but may never be exposededreme cold, or to workplace hazards,

including unprotected heights, danges moving machinery or operation of a
motor vehicle[.]

12



(Tr. 25)2 The ALJ found Plaintiff coul not perform any past relavawork but could perform
other work. (Tr. 31-32). Therefore, the ALJ falRlaintiff not disabledrom September 7, 2012
through the date of h&lecision. (Tr. 32).
STANDARD OF REVIEW

In reviewing the denial of Social Seity benefits, the Court “must affirm the
Commissioner’s conclusions absent a determindtiat the Commissioner has failed to apply the
correct legal standards or hamde findings of fact unsupportég substantial evidence in the
record.”Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1BP “Substantial evidence
is more than a scintilla of evidence but less than a preponderance and is such relevant evidence as
a reasonable mind might accept as adequate to support a conclBsieeny v. Sec’y of Health &
Human Servs 966 F.2d 1028, 1030 (6th Cir. 1992). The Cassimoner’s findingsas to any fact
if supported by substantial eedce shall be conclusiveMcClanahan v. Comm’r of Soc. Sec.
474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S.CI0%(g)). Even if suliantial evidence or
indeed a preponderance of the evidence supports a claimant’s position, the court cannot overturn
“so long as substantial evidence also supports the conclusion reached by thedhes."v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for benefits is pedicated on the existence oflizability. 42 U.S.C. 88 423(a),
1382(a). “Disability” is defined as the “inability to engage in any substantial gainful activity by
reason of any medically determinable physicainantal impairment which can be expected to
result in death or which has ladtor can be expectéd last for a contimous period of not less

than 12 months.20 C.F.R. 88 404.1505(a) & 416.905(s¢e alsat2 U.S.C. § 1382c(a)(3)(A).

3. The RFC also contains mentastrictions not at issue hefeeeTr. 25.

13



The Commissioner follows a five-step evdiaa process—found at 20 C.F.R. 88 404.1520 and
416.920—to determine if a claimant is disabled:
1. Was claimant engaged in abstantial gainful activity?
2. Did claimant have a medically determinable impairment, or a combination
of impairments, that is “severe,” whiés defined as onghich substantially
limits an individual’s ability to perform basic work activities?

3. Does the severe impairment meet one of the listed impairments?

4, What is claimant’s residual funotial capacity and can claimant perform
pastrelevantwork?

5. Can claimant do any other worlorsidering her residual functional
capacity, age, education, and work experience?

Under this five-step sequential analysis, tlencant has the burderi proof in Steps One
through FourWalters,127 F.3d at 529. The burden shiftsthe Commissioner at Step Five to
establish whether the claimant has the residual functional capacity to perform available work in
the national economyd. The ALJ considers the claimant’s residual functiocegbacity, age,
education, and past work experience to deteznf the claimant could perform other woik.
Only if a claimant satisfies eaefiement of the analysis, includj inability to do other work, and
meets the duration requirements, is she detewio be disabled. 20.F.R. 88 404.1520(b)-(f) &
416.920(b)-(f);see also Walterd 27 F.3d at 529.

DISCUSSION

Plaintiff raises three challenges to the AlLdéision. First, she contends the ALJ erred in
her analysis of Listing 1.04Ce8ond, she contends the ALJ erredh@n evaluation of Plaintiff’s
RFC. And finally, Plaintiff contends the ALJred in her analysis of Plaintiff’'s subjective

symptom reports / credibility. The Commissionespends that the ALJ’s decision comported with
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applicable legal requirements, is supported udystantial evidence, arghould be affirmed. For
the reasons discussed below, the undeesi affirms the Comrssioner’s decision.
Listing 1.04C

Plaintiff contends the ALJ exd in finding she did not meeisting 1.04C. Specifically,
she argues the ALJ's determation that could “ambulate efttively” is not supported by
substantial evidence. The undersigned findemor in the ALJ’s ting determination.

Plaintiff bears the burden at Step Threeesfablishing that her impairments meet or
medically equal a listingSee Buress v. Sec'y of Health & Human SeBab F.2d 139, 140 (6th
Cir. 1987);Bingaman v. Comm’r of Soc. Set86 F. App’x 642, 645 (6t@ir. 2006). The Listing
of Impairments, located at Appeix 1 to Subpart P of the regutais, describes impairments the
Social Security Administration considers “sevenough to prevent an individual from doing any
gainful activity, regardless of &ior her age, education, or tkoexperience.” 20 C.F.R. 88§
404.1525(a), 416.925(a). In other words, a claimahb meets or medically equals the
requirements of a listed impairment whle deemed conclusively disablefee Reynolds v.
Comm’r of Soc. Secd424 F. App’x 411, 414 (6th Cir. 2011). “@aimant must satisfy all of the
criteria to meet the listing,Rabbers v. Comm’r of Soc. Se882 F.3d 647, 653 (6th Cir. 2009),
and all of these criteria must beet concurrently for a period of laast twelve continuous months.
See20 C.F.R. §§ 404.1525(c)(3)-(4), 404.1509, 416.8%8)-(4), 416.90; 20 C.F.R. Pt. 404,
Subpt. P, App’x 1, Listing 1.00(D) (“Becausbrermal physical findings may be intermittent,
their presence over a period of time must heldished by a record of ongoing management and
evaluation.”); Sullivan v. Zebley493 U.S. 521, 530 (1990) (“For a claimant to show that his
impairment matches a listing, it must makiof the specified medical criteria. An impairment that

manifests only some of those criteria, no matter how severely, does not quaifyitpn v. Soc.
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Sec. Admin.118 F. App’x 3, 6 (6th Cir. 2004) (“When all the requirements for a listed impairment
are not present, the Commissioner properly detezsnthat the claimant does not meet the
listing.”).

Plaintiff argues that the ALJ erred by failing find that her condition meets or equals
Listing 1.04, subsection C, which involves disord#rthe spine that resuh “compromise of the
nerve root . . . or the spinal cord.” 20 C.FHR. 404, Subpt. P, App’x 1. The claimant must also
demonstrate the following to meet subsection C of this listing:

Lumbar spinal stenosis resulting irepsloclaudication, esthghed by findings on

appropriate medically acceptable imagimgnifested by chroninonradicular pain

and weakness, and resulting in inability ambulate effectively, as defined in

1.00B2b.

Id. Listing 1.00B2b defines the iniity to ambulate effectivelyas “an extreméimitation of the
ability to walk” and “is defined generally as hagiinsufficient lower extremity functioning . . . to
permit independent ambulation haut the use of a hadteld assistive dewe[] that limits the
functioning of both upper extremities.” 20 C.FRR. 404, Subpt. P., App’x 1, Listing 1.00B2b(1).
By contrast, the listings deribe the ability to ambulate effectively as follows:

To ambulate effectively, individuals mulse capable of sustaining a reasonable

walking pace over a sufficient distance to be able to carry out activities of daily

living. They must have the diby to travel without companion assistance to and

from a place of employment or schodiherefore, examples of ineffective

ambulation include, but are not limited to, the inability to walk without the use of

a walker, two crutches or two canes, thabitity to walk a block at a reasonable

pace on rough or uneven surfaces, fthability to use standard public

transportation, the inability to carry out routine ambulatory activities, such as

shopping and banking, and the inability to climb a few steps at a reasonable pace
with the use of a sgle hand railThe ability to walk ndependently about one’s

home without the use of assistive devices does not, in and of itself, constitute

effective ambulation.

Id. at Listing 1.00B2b(2).

At Step Three of her analis, the ALJ explained:
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No treating or examining physician haslicated findings that would satisfy the
severity requirements of any listed impairment. In reaching the conclusion that the
claimant does not have an impairmentombination of impairments that meet or
medically equal a listed impairment, coresiation was also given to the opinion of
the State Agency medical consultants vévaluated this issue at the initial and
reconsideration levels afe administrative review pcess and reached the same
conclusion . . . . All of the listings wemnsidered in reaching this finding, with
specific emphasis on listings 1.02, 1.04 and 12.04.

Relevant to listings 1.02 arid04, the record does not indiedhat the claimant is

unable to ambulate effectively. The claiméias been prescribed wheelchair and

cane following various surgeries (2E/8),t he record offers indications of a

normal gait, with and without a cane (4F/1@5F/90). In addition, the claimant’s

podiatrist notes that the claimant has be@iking for essentially the whole of her

post-operative course, despite recommeéada to the contrary (13F/34).
(Tr. 23)¢

The undersigned finds the ALJ’'s deteration regarding Listing 1.04C supported by
substantial evidence. The ALJ’s determinatiosuigported by the recordgexd and other evidence
in the record.. At a November 2013#j Dr. Miller noted Plaintiffs gait was “normal without list
or antalgia” and that she had full strength imn sigine. (Tr. 399). Similarly, at a February 2015
visit with Dr. Wynne, Plaintiff was noted to hamermal muscle strengthldterally, and her gait
was “with a cane.” (Tr. 959). DWynne also repeatedly not&iaintiff moved around the room
without difficulty. SeeTr. 958-59, 962-63, 967-68, 971, 978, 982, 987, 991, 995, 999. At times
Dr. Wynne noted a normal gait (Tr. 983, 987, 9845, 1000), and at times she noted the use of a

cane, sometimes with a notatito an antalgic gait, sotmes without (Tr. 890, 896, 902, 906,

913, 917, 923, 926, 929, 933, 959, 963, 967, 972, 979). Further, the ALJ correctly cited Dr.

4. Although the ALJ addressed both Listings 1.02 and 1.04 in her analysis (Tr. 23), and the
Commissioner addresses bothhier brief (Doc. 15, at 10-14), &htiff only presents argument
regarding Listing 1.04C (Doc. 14, at 17-19, Doc. dt61-5), thus the undersigned addresses only
that Listing.See McPherson v. Kelsey25 F. 3d 989, 995 (6th Cir. 1BO(“Issues averted to in

only a perfunctory manner, unaccompanied bynesceffort at developed argumentation, are
deemed waived.”) (internal quotation and citation omitted).
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Schoeppner’s notation that Plaintiff “ha[d] essally been walking heentire postoperative
course” after bunion surgery (Tr. 788ge alsd'r. 784 (“patient does coinin that she has spent
a significant time on her feet/with her foot depemtd’); Tr. 786 (“Patient . . . admits to walking
on the surgical shoe[.]”); Tr. 794 (“Patient states siprogress[ed] to full wghtbearing in athletic
shoes, still has some discomfort and swelling witineasing activities, has been very active, states
that she did go deer hunting and dttag deer out of the woods ttsdte killed.”); Tr 796 (“Patient
states she’s progress|ed] to full weightbearing liedit shoes, stil[l] hadiscomfort and swelling
with increasing divities, has been veractive throughout the entireecovery phase.”). In
December 2014, on examination for another isspéyaician noted Plaintiff had full joint range
of motion, and no pain and full range of motion in her spine1085). Further, as the ALJ pointed
out later in her decision (Tr. 2B )aintiff reported to a consultatiexaminer that she was able to
attend to her own person hygiene ardlgbme cooking and cleaning (Tr. 453).

Although Plaintiff is correct that there are notationghe record to the use of ambulatory
aids and an antalgic or slogait, the use of a single cane ssme gait abnormality is alone
insufficient to establish ineffective ambulati®@ee, e.gBrown v. Berryhil] 2018 WL 3548843,
at *18 (N.D. Ohio) (“[D]Jistrict couts within this circuit have comgently found that use of a single
cane or crutch does not establish an inabilityvidk effectively for the purposes of Listing
1.02(A), 1.03, and 1.04C.") (cekting cases). The ALJ also acknowledged more restrictive
findings the record. (Tr. 23) (“The claimant has been prescribed wheelchair and cane following
various surgeries|.]”). However, the wheelchair was presctidagorarily by Dr. Schoeppner to
ensure Plaintiff was non-wgiitbearing after bunion surgergeeTr. 790. Further, there was
evidence in the record of Plaintiff using a walkaut these were: 1) twweeks after back surgery

(Tr. 472); and 2) several months later between tVose-in-time hospitalizations for a surgical
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wound infection and kidney failure (Tr. 1041). Teord does not suppdmding Plaintiff used
either a walker or a wheelchair for a twelve-month pe$s#20 C.F.R. Pt. 404, Subpt. P, App’x
1, Listing 1.00B2a (“The inality to ambulate effectively . . . mustave lasted, or be expected to
last, for at least 12 months.”).

Therefore, although the recocértainly demonstrates limitatis on Plaintiff's ability to
ambulate, the ALJ’s determination that suchititions do not rise to thlevel of an “extreme
limitation in the ability to walk”, 20 C.R. Pt. 404, Subpt. P, pp’'x 1, Listingl.00B2b, is
supported by substantial evidence. This is snethhough Plaintiff can pairio eviderme in the
record suggesting a contrary conclusidones 336 F.3d at 477.

REC

Plaintiff next argues the ALS'RFC determination is not supported by substantial evidence
because 1) no opinion evidence supports the RR€C2athe record supports greater restrictions
in walking and standing than permitted by theCRFhe Commissioner responds that the RFC is
supported by substantial evidenand should be affirmed.

An individual's RFC is an assessment “tiie most [she] can still do despite [her]
limitations.” 20 C.F.R. 88 404.1545(a)(1), 416.945(p)(@ making this determination, the ALJ
must consider all relevant evidence in the case rethfdSSR 96—-8p, 1996 WL 374184, at *5.
This evidence includes medical records, opiniohgeating physicians, and the claimant’s own
description of her limitations. 20 C.F.B§ 404.1545(a)(3), 416.945(a)(3). The Social Security
Act instructs that the ALJ—not a physician—ultiiely determines a claimant’s RFC. 42 U.S.C.
§ 423(d)(5)(B);see also Nejat v. Comm’r of Soc. S889 F. App’x 574, 578 (6th Cir. 2009)
(“Although physicians opine on aaiant’s residual functionatapacity to work, ultimate

responsibility for capacity-to-work determinatidmslongs to the Commigsier.”); 20 C.F.R. 88
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404.1546(c), 416.946(c) (“[T]he adminigtive law judge . . . is sponsible for assessing your
residual functional capacity.”).

Plaintiff first argues thathe RFC is not supported by medli opinion evidence. This is
true, as the only opinion evidence in the record limited Plaintiif i rather tharsedentaryvork.
SeeTr. 81-83, 110-12However, as Plaintiff acknowledges, an RFC determination is reserved to
the CommissionefSeeDoc. 14, at 19 (natig it “is not an erroper sé for the RFC to differ from
medical opinion evidence}ee also Shepard v. Comm’r of Soc. SE@S F. App’x 435, 442-43
(6th Cir. 2017) (“An RFC is an ‘administree finding,” and the fial responsibility for
determining an individual's RFC is reserviedthe Commissioné). (quoting SSR 96-5p, 1996
WL 374183, at *1-2)Mokbel-Aljahmi v. Comm’r of Soc. Sg€32 F. App’x 395, 401 (6th Cir.
2018) (“We have previously rejected thegament that a residuafunctional capacity
determination cannot be supported by substaati@lence unless a physician offers an opinion
consistent with that of the ALJ. . . . We damly find no error here. TéALJ undertook a laborious
evaluation of the medical record when determgrthe residual functional capacity, and substantial
evidence supports the Als conclusions.”).

Specifically, Plaintiff contends the recordpports greater limitaths on standing and
walking than identified by the ALIHowever, the undersigned finds the ALJ’'s RFC determination
supported by substantial evidence. Specificale ALJ noted that “[c]linical examinations
included in the record haveomsistently, albeit notiniversally, reported neore than mildly

adverse findings[.]” (Tr. 26). This supported by the records cit&keTr. 399 (November 2013

5. Sedentary work includes some standing avalking. The full range of sedentary work
contemplates that “periods sfanding or walking should gen#lyatotal no more than about 2

hours of an 8-hour workday and sitting should galhetotal approximately 6 hours of an 8-hour
workday”. SSR 83-10, 1983 WL 31251, at *5.
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— normal gait, normal back strength, and negasivaight leg raising tests, but tenderness to
palpation and limited lumbar range of motion); Tr. 958-59 (Febr2@tp — mild difficulty rising
from a seated position and mogiaround the room without difficyitbut tenderness to palpation
and reduced lumbar range of motion); Tr. 108Bptember 2015 — normal range of motion and
strength in upper extremities); Tr. 882 (February 2016 — normal lower extremity strength,
symmetrical (but reduced) reflexes, and negatikaaggit leg raising teshut decreased range of
motion and tenderness in lumbar &)irAnd it is further supported lmgher evidence in the record.
At times, Plaintiff was noted to have a normal gaéeTr. 399 (November 2013); Tr. 1000 (June
2014); Tr. 991 (July 2014); Tr. 995 (July 201%), 987 (September 2014); Tr. 983 (October 2014).
And although she frequently had tenderness amdlaced range of motidn her lumbar spine,
and mild difficulty rising from a seated positishe was also frequently noted to move around a
room without difficulty.SeeTr. 958-59, 962-63, 967-68, 971, 978, 982, 987, 991, 995, 999.
Moreover, the ALJ reasonably relied on theyampinion evidence in the record—from the
state agency physigia—that indicated Plaintiff could perfarlight work. (Tr. 29). She assigned
these opinions “partial weight”, noting they wewvell-supported by theecord, and that agency
physicians are “well versed in the termingyoand analytical framework employed in the
disposition of [disability] claims.Td. This is a valid rational&see20 C.F.R. 88 404.1527(e)(2)(i),
416.927(e)(2)(i) (State agency medical and psychological consultants and other program
physicians, psychologists, and other medispkcialists are highlyqualified physicians,
psychologists, and other medicalespalists who are also experts in Social Security disability
evaluation.”); 20 C.F.R. 88 404.1527(c)(4), 416.9XA(c (“Generally, the more consistent a
medical opinion is with the record as a whdle more weight we will give to that medical

opinion.”). The ALJ found, however, that compligats from back and bunion surgery
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“suggest[ed] additional advergis not considered by thesensultants”, and thus found a
reduction to sedentary work warranted. (Tr-329. Although the ALJ ultimately found Plaintiff
more limited than these physicians opined, theimiops provide support fahe ALJ’s conclusion
that Plaintiff was capable of some level of work.

The ALJ also considered Plaintiff's activities)d indications in theecord suggesting she
was more capable than she alleged. Specifictily ALJ cited Dr. Schoeppner’s notations that
Plaintiff “ha[d] essentially ben walking her entire postoptva course” in November 2015, and
that she had “been very active, stat[ing] tha did go deer hunting and drag the deer out of the
woods that she killed” (Tr. 7945eeTr. 29. These records provided support for the ALJ's
determination that Plaintiff was capable ofemluced range of sedentary work. Moreover, as
discussed in greater detail below, the AL3cdesed Plaintiff's subjective allegations and
explained why he found them not entirely supported.

Finally, Plaintiff's argument that the ALJ edeén failing to include use of an assistive
device in the RFC is not well-taken.&a Security Ruling 96-9p provides:

To find that a hand-heldsaistive device is medically required, there must be

medical documentation establishing the nieed hand-held assistive device to aid

in walking or standing, and describing the circumstances for which it is needed (i.e.,

whether all the time, periodically, or onlydertain situations; dtance and terrain;

and any other relevant information.

1996 WL 374185, at *7.

In this case, although providers notdintiff's use ofa cane at timessé€eTr. 346, 454,
886, 890, 896, 926, 929, 933, 954, 972), Plaintiff points tstate@ment in the cerd establishing
that the cane was prescribed for long term usdjcably required, or describing the circumstances

for which it was needed. As such, the ALJ did exotin failing to include such a limitation in the

RFC.See Tripp v. Astryel89 F. App’x 951, 955 (7th Cir. 201@)oting that a fading of medical
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necessity of an assistive device requires a stateshéme circumstances imhich it is needed and
that other circuits “have required an umazEguous opinion from a physician stating the
circumstances in which an assistiglevice is medically necessaryQalem v. Colvin2015 WL
12732456, at *4 (E.D.M.1.) (“Neither ¢hcane prescription nor treatmeeacords . . . indicate the
circumstances in which Salem might require theafisecane. As such, Salem’s argument that the
need for a cane might erode the occupationakbaf sedentary work is without support.”)
(transcript citation omitted)Mitchell v. Comm’r of Soc. Se@2014 WL 37382790, at *13 (N.D.
Ohio) (“As there is no medical docuntation establishing that MitcHeequired the use of a cane
and describing the circumstances when it is needed, the ALJ did not err by omitting the use of a
cane from his hypothetical questidiosthe vocational expert.”see also Carreon v. Massanari
51 F. App’x 571, 575 (6th Cir. 2002) (“Because thee was not a necessary device for claimant’s
use, it cannot be consideredexrertional limitation that reded her ability to work.”).

Although Plaintiff can certaily point to evidence in suppat a more restrictive RFC, this
Court’s review standard ctiates that even ibstantial evidencer indeed a preponderance of the
evidence supports a claimant’s position, the coumhotoverturn “so long asubstantial evidence
also supports the congaiion reached by the ALJJones 336 F.3d at 477. Substantial evidence

supports the ALJ’s determinationreeand it is therefore affirmed.
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Credibility / Subjective Symptom Repdftts

Last, Plaintiff argues the ALJ applied an incorrect legal standard in evaluating Plaintiff's
credibility / subjective sympta reports. The Commissioner respottts the ALJ did not err.

The relevant Social Security regulations makear that a claimant’s “statements about
[her] pain or other symptoms will not alone ddih that [she is] disabled.” 20 C.F.R. 88§
404.1529(a), 416.929(a3ee also Walters v. Comm’r of Soc. Sé27 F.3d 525, 531 (6th Cir.
1997) (quoting 20 C.F.R. 8§ 404.1529(a&)jash v. Comm’r of Soc. Se809 F. App’x 981, 989
(6th Cir. 2009). Instead, a claimant’s assertiordisdbling pain and liitation are evaluated under
the following standard:

First, we examine whether there is objetmedical evidence of an underlying

medical condition. If there is, we thexamine: (1) whether objective medical

evidence confirms the severity of the alldgain arising from th condition; or (2)

whether the objectively established medioahdition is of such a severity that it

can reasonably be expected togurce the alleged disabling pain.
Walters 127 F.3d at 531. In determining whether a claimant has disabling symptoms, the

regulations require an ALJ to consider certaictdes including: 1) dailyactivities; 2) location,

duration, frequency, and intensity péin or symptoms; 3) prectpting and aggravating factors;

6. Social Security Regulationsguiously used the term “credibility” for evaluating a Plaintiff's
subjective report of symptomSeeSSR 96-7p, 1996 WL 374186. In March 2016, the Social
Security Administration issued new Social SéguRuling 16-3p, which eliminated “the use of
the word ‘credibility’ . . . to ‘clarify that theubjective symptoms evaluation is not an examination
of an individual’s character.’Dooley v. Comm’r of Soc. Se656 F. App’x 113, 119 n.1 (6th Cir.
2016) (quoting SSR 16-3p). BoBSR 96-7p and SSR 16-3p direct the ALJ to evaluate an
individual's subjective report cfymptoms with the factors ted in 20 C.F.R. 88 404.1529 and
416.929. SSR 16-3p, 202017 WL 5180304at *7-8; 1996 WL 374186, at *2. Thus, while the
term “credibility” was eliminated, por case law is still applicablé&ee Pettigrew v. Berryhill
2018 WL 3104229, at *14 n.14 (N.D. OhigWhile the court appliethe new SSR, it declines to
engage in verbal gymnastics to avoid the termibilggt where usage of the term is most logical.
Furthermore, there is no indication that tr®duminous case law discussing and applying the
credibility or symptom analysis governbg SSR 96—7p has been invalidated by SSR 16-3p.”),
report and recommendation adopted2$18 WL 3093696.
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4) the type, dosage, effectiveness, and sidecesffof any medication; Sjeatment, other than
medication, to relieve pain, 6) anyeasures used to relieve pand 7) other facrs concerning
functional limitations and resttions due to pain or otheymptoms. 20 C.F.R. 88 404.1529(c),
416.929(c); SSR 16-312017 WL 5180304at *7 (“In addition to using all of the evidence to
evaluate the intensity, persistence, and limitifga$ of an individual’s symptoms, we will also
use the factors set forth in 20 CFR 404.1529jc(®l 416.929(c)(3).”). Although the ALJ must
“consider” the listed factors, there is n@uaement that the ALJ discuss every facthite v.
Comm’r of Soc. Sec572 F.3d 272, 287 (6th Cir. 2009). The ALJ “has the power and discretion
to weigh all of the evidence and to resolve thlymigicant conflicts in the administrative record.”
Workman v. Comm’r of Soc. Set05 F. App’x 794, 800-01 (6th Cir. 2004) (citiM¢alters 127
F.3d at 531).

In this respect, it is recognized that #kJ’s credibility assessment “must be accorded
great weight and deferenceéd. (citing Walters 127 F.3d at 531%ee also Heston v. Comm’r of
Soc. Se¢.245 F.3d 528, 536 (6th Cir. 2001) (quotMgers v. Richardsgm71 F.2d 1265, 1267
(6th Cir. 1972) (“[i]t [i]s for the [Commissionednd his examiner, as the fact-finders, to pass upon
the credibility of the witnessesid weigh and evaluate their testiny”)). It is not for this Court
to reevaluate such evidence anew, andosg las the ALJ's determation is supported by
substantial evidence, it must stand. In facg, 8ixth Circuit has statethn administrative law
judge’s credibility findings are virtually unchallengeablRitchie v. Comm’r of Soc. Seb40 F.
App’x 508, 511 (6th Cir. 2013) (citat omitted). The Court is thusiited to determining whether
the ALJ’s reasons are suppattey substantial evidenc8ee Ulman v. Comm’r of Soc. S&893
F.3d 709, 713-14 (6th Cir. 2012) (“As long as #ie] cited substantial, legitimate evidence to

support his factual conclusions, w&ee not to second-guess|.]").
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The undersigned finds no error in the ALHgplication of thisstandard. Plaintiff
specifically objects to the ALJ'sakement that “the record, when considered as a whole, is not
supportive of the contention that the existencéhebe impairments would be preclusive of all
types of work.” (Doc. 14, at 21) (quoting (T26). However, “[a]llegations of pain . . . do not
constitute a disability, unless theipa of such a debilitating degg that it prevents an individual
from participating in substdial gainful employment.Bradley v. Sec’y dlealth & Human Servs
862 F.2d 1224, 1227 (6th Cir. 1988). That is what the ALJ determined here — Plaintiff’'s pain was
not so debilitating as to prevent her fremgaging in a range seédentary employment.

Moreover, the ALJ cited the appropriate staddand determined Plaintiff's “statements
concerning the intensity, per@ace and limiting effects of ése symptoms are not entirely
consistent with the medical evidence and other evidence in the record for the reasons explained in
this decision.” (Tr. 25). Throughober decision, the ALJ discussedaeal of the required factors,
including Plaintiff's daily activities (Tr. 29) and treatment history (Tr. 26-3€e20 C.F.R. 88§
404.1529(c), 416.929(c). In evaluating the credibilityP&intiff's statements, the ALJ also noted
Plaintiff “made inconsistent statements on issue$rakto resolution of [her] claims.” (Tr. 29).
Specifically, she pointed to contliations between Plaintiff’'s sttents in a function report that
she required help with persormglgiene and grooming and did nwepare any meals (Tr. 290-91),
and her statements to a consultative examiredr she was able to attend to her own personal
hygiene and did some cooking (Tr. 453). (2R). Additionally, the AL noted Plaintiff's
indication in a function qgort she could walk no more tharirth or forty steps (Tr. 294), was
contradicted by Dr. Schoeppner’'s notes that Bf&itha[d] essentially been walking her entire

postoperative course” (Tr. 788) and had been abiigadeer hunting and drag the deer out of the
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woods that she killed” (Tr. 794)(Tr. 29). Such contradictiorsre a valid reason to discount
credibility, see Walters127 F.3d at 531; as is noncompliamgth prescribed treatment, SSR 16-
3p, 2017 WL 5180304, at *9 (“if the individual fails follow prescribed treatment that might
improve symptoms, we may find the alleged interaitgt persistence of amdividual’s symptoms
are inconsistent with the ovdravidence of recort). Although the non-cmpliance related to
Plaintiff's bunion surgery recoveryather than her back impairnteit provided evidence that
Plaintiff was more capabledh she subjectively alleged.

The ALJ here “cited substantial, legitimatedmance to support [her] factual conclusions”
regarding Plaintiff's subjective symptoms statememtd this Court is thefore “not to second-
guess”Ulman 693 F.3d at 713-14. The Court thereforel§ no error in the ALJ’s evaluation of
Plaintiff's subjective symptom reports.

CONCLUSION

Following review of the arguments presentdte record, and the applicable law, the

undersigned finds the Commissioner’s decisi@mying DIB and SSI supported by substantial

evidence and affirmthat decision.

s/James R. Knepp 11
United States Magistrate Judge

7. Although Plaintiff offered a differe¢ explanation regarding thetivity at thehearing (Tr. 63-
65), the ALJ “has the power and discretion to weigh all of the evidence and to resolve the
significant conflicts in the administrative recortiVorkman 105 F. App’x at 800-01.
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