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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

FREDERICK SMITH, ) CaseNo. 5:17-CV-02338

Petitioner ; Judge Dan Aaron Polster

V. ; OPINION AND ORDER
EDWARD SHELDON, ;
Respondent. %

This case is before the Court on the Report and Recommendation (“R & R”) of Magistrat
Judge Knepp. Ooc. # 13). The Magistrate Judge recommendstthize Court grant the
Respondent, Edward Sheldemotion to Dismiss Doc. #: 8), and dismis$etitioner Frederick
Smith’'s28 U.S.C. § 225&etitionfor Writ of Habeas Corpus by a Person in State Cusi{@y.

#. 1). On August 31, 2018, Smith timely filed Objections to Judge Knepp’s R O&. ¢ 16)
The Court hagarefuly reviewedthe R & RandSmith’s Objectiors, andcherebyOVERRULES
Smiths Objectionsand ADOPTS the R & R in full. Smith’s Petition i®ISMISSED WITH
PREJUDICE.

I

Intending to appeal his rape and aggravated assault convictions, on November 8, 2016,
Smith, proceedingpro se mailed a Notice of Appeal to the Ohio Supreme Couefdse the
November 14th deadline. The Ohio Supreme Court received Smith’s Notice on November 14,

2016 but found that it did not contain all of the documents required by the Supreme Cour$’'s Rule
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of Practice. @ November 15, 201&he Ohio Supreme Court returned SmitiNstice and
documents with a letter informirigm that he had failed tmeet the filing requirements.

On November 21, 2016, Smith mailed a Motion for Leave to Fileeky2d Appeal
(“Motion for Delayed Appeal”with the Ohio Supreme Coufnce again, Smith’s filindid not
meet the requirements of the Supreme Court’'s Rules of PraoticBecember 6, 2016, Smith
corrected and renailedhis Motion forDelayedAppeal OnFebruary 22, 2017, the Ohio Supreme
Court denied Smith’s Motiofor Delayed Appeal without reaching theerits and dismissed the
case.

On November 6, 2017, Smith timely filed a 28 U.S.C. § 2254 Petition for Writ of Habeas
Corpus by a Person in State Custody. (Doc. #: 1). Respondent filed a Motion to Dismiss on
February 16, 2018. (Doc. #: 8), and Smith timely filed a Reply Brief on May 14, 2018. (Doc. #:
11). Magistrate Judge Knepp issued his Report and Recommendation on July 26, 2018,
recommending dismissal. (Doc. #: 13). Smith timely fil®djections on August 31, 2018.
(Doc.#: 16).

1.
Smith’s Petition for Writ of Habeas Corpus asserts three grounds fdr relie
Ground One: Denial of Fifth and Fourteenth Amendment rights when the

Ohio Supreme Court deniedetitioner’'s motion for delayed
appeal.

Ground Two: Insufficient evidence to support ground one (rape).

Ground Three: Due process violations from the court’s abuse of discretion in:
1) admitting Defendant's prior owff-court statement; 2)
allowing thestate to amend count on at conclusion of the State’s
case; and 3) ordering consecutive sentences.

(Doc. #:1 at ).



Magistrate Judge Knepp’s R & R distinguishes between Smith’s first groundiédared
Smith’s second and third grounds for religie R& R holdsthat Smith’s first ground for relief is
“not one which is appropriate for federal habeas review because Petitionecisalhenging his
detention or conviction on this ground.” (Doc. #:dt3l]). The R & R furtheholdsthat Smith’s
second ad third grounds for relief were procedurally defaulbetause they were decided an
adequate and independent state ground, andP#taionerhasnot demonstrate“cause” for him
to neglect the procedural rule.

Smith’s objections are largely incohetehowever,Smith’s first objectiorappeardo be
that his first ground for reliefloes in fact, challengehis underlying convictionSmith’s first
ground for relief challenges the Ohio Supreme Court’s denial of his Motion fay&kRAppeat-

a postconvidion proceedinglt does not challenge any trial court practice that resulted in his
conviction. Therefore it is not appropriate for habeas revéae. Kirby v. Duttan794 F.2d 245,

247 (6th Cir. 1986) (“the writ [of habeas corpus] is not the proper nigamkich prisoners should
challenge errors or deficiencies in state gmmstviction proceedings . . . because the claims address
collateral matters and not the underlying state conviction giving rise toptisener's
incarceration.”).

Smith’s other objdtons allseem tgertain tchis procedural default. Denial of an untimely
appeal is a procedural rulingee, e.g., Smith v. State of Ohio Dep't of Rehab. & CH68 F.3d
426, 432 (6th Cir. 2006Bonilla v. Hurley 370 F.3d 494, 497 (6th Cir. 200#enson v. Hudsgn
No. 3:08CV-600, 2009 WL 2567727, at *3 (N.D. Ohio Aug. 17, 2008)petitioner may still
avoid default, however, if he or she can demonstrate “that there was ‘causei torriot follow
the procedural rule and that he was actually pregubby the alleged constitutional erraviaupin

v. Smith 785 F.2d 135, 138 (6th Cir. 1986).



Smith cannot and does not show any cause why he was unable to timely file his appeal to
the Ohio Supreme Court. “Since both cause and prejudice must be shown to excuse a procedural
default, the failure to establish cause eliminates the need to consideliqeré Id. at 497. In his
Objections,Smith alludesthat he was prejudiced, but does gvie any good cause why he was
unable to timely file the correct documents. There wa%ihgective factor external to the defense’

[that] prevented ljis] complian@ with [the] state procedural ruleBonilla v. Hurley 370 F.3d at
498 (quotingMurray v. Carrier, 477 U.S. 478, 4985 (1986)). Smithdoes not conteghat he
madeprocedural missteps during the filing of his Motion for Delayed Apggad(Doc. #: 16 &

1). Therefore, Smitimas not andannot show cause why he did not comply with the Ohio Supreme
Court’s Rules of Practice

Finally, Smith objects¢o his procedural default by asserting his innocefidgfn an
extraordinary case, where a constitutional violation has probably resultedciontfietion of one
who is actually innocent, a federal habeas court may grant the writ even is¢heabf ghowing
of cause for the procedural defauMurray v. Carrier, 477 U.S. 478, 4780 (1986) Smith states
that “the evidence [dfis innocere] is apparent from the recordPoc. #: 16 at 4), but identifies

no new evidence that leattss Court to believehat Smith is actually innocent.



1.
Accordingly, the CourOVERULES Petitioner'sObjection Doc. # 16), ADOPTSIN
FULL Magistrate Judge KneppReport and Recommendatidddc. #: 13). The abovecaptioned
case is herebRI SMISSED AS FINAL.

IT ISSO ORDERED.

/s/Dan Aaron Polster  September 12, 2018
Dan Aaron Polster
United States District Judge
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