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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MARY LOUISE ALLEN, CASE NGB.: 517CV02706 (ead Casg
5:18CVv00464
Plaintiff, 5:18CV01545

V. JUDGE PAMELA A. BARKER

STARK STATE COLLEGEEet al, MEMORANDUM OF OPINION AND
ORDER
(Resolvedoc. Nos.64, 71)

N N N N N N N N N

Defendang.

Pending before this Codris Motion of Defendants for an Order Dismissing Plaintiff's
Amended Complaint Pursuant to Fed. R. Civ. P. 410m)c(No. 64.% In responseRlaintiff Mary
Louise Allen (“Allen”) filed Plaintiff's Opposition to Defendants’ Motion to Dismiss for Lack of
Prosecution and Failure to Comply with a Court Order Pursuant to Fed. R4X{hb). and
Memorandum in SupportDpc. No. 71.)

For theforegoing reasonf)efendantsMotion (Doc. No. 64)s GRANTED.Accordingly, this
matter is DISMISSED in its entirety, wittrejudice,and all other currently pendingotions are
rendered MOOT by this order.

l. Background

On December 29, 201Allen initiated her first action againsStark State Collegand a

multitude of individually nameddefendantsasserting claimsf gender discriminatiorand

retaliationin violation of Title VII of the Civil Rights Act of 196442 U.S.C. § 200Qet seq.

1 This matter was originally assigned to District Judge John R. Adimsssubsequentlyeassigned to the
undersignedn June 24, 201Bursuant to General Order 2019.

2 For ease of reference, throughout this Memorandum of Opinion and, @lideitafons to the record are from the
docket of Case No. 5:17CV02706, unless otherwise noted.
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(“Title VII") and disability discrimination and retaliation in violation of the Americans with
Disabilities Act of 1990as amended, 42 U.S.C. § 121d4Pseq(“ADA”) . (Doc. No. 1.)

On February 27, 2018, Allen initiated a second action against Stark State Cotleg®iaus
individually nameddefendants, many of whom were the same individuals named in Allen’s
December 29, 2017 complaint, asserting claims of gender discriminatiometaliation in
violation of Title VII, disability discrimination and retaliation in violation of the ADdeneral
federal law claims of “retaliation/pay/civil rights/whistleblower/conspiracy®Iacketeering”
and general state law claims of “retaliationfgconstitutional rights/whistleblower/conspiracy
/RICO racketeering.SeeAllen v. Stark State Collegio.18CV0046} (N.D. Ohio Feb. 27, 2018)
(Doc. No. 1))

On Jure 15, 2018 Attorney David C. Yamada filed a motion to appear Allen’s behalfpro
hac vicein the instant action, which was granted on July 5, 2018. (Doc. No. 18PNonOrder
dated July 5, 2018)

On July9, 2018, Allen initiated #hird action against Stark State College and a multitude of
individually nameddefendants, many of whonwere thesame individuals named in Allen’s
previous twocomplaints assertingzariousclaimsunder 42 U.S.C. § 19&hd a claim under the
Equal Pay Act of 1963, 29 U.S.C. 8§ 206(ef) seq.(“Equal Pay Act”) SeeAllen v. Stark State
College No. 18CV01545 (N.D. Ohio July 9, 2018) (Doc. No. 1.)

On July 23, 2018, #hCourtorderedconsolidation of all three actiommdorderedAllen to file
an amendedomplaint to include all causes of actigpoc. No. 24.) Thereafterpn August 6,
2018,Allen filed herAmended ©mplaintagainst Stark State College, Para Jones, Lada Gibson
Shreve, Thomas Chiappini, Andrew Stephan, Danette Lund, Melissa Glanz, Cailey, \Micki

Bittinger, Mark Weldon, Kari Groh, Merle Griff, Jefie Walters, Jeff Halm, Alice Stephens,
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Fonda Williams, and Chris Maurer (hereinafter, collectively, “Defendaasserting claims of
gender discriminatiorand retaliation in violation of T VII, disability discrimination and
retaliation in violation othe ADA, denial of Constitutional rights in violation 42 U.S.C. § 1983
and gender-based pay inequality in violation of the Equal PayBat. No. 31.)

On August 20, 2018, Defendantded a motion to partially dismiss Allen’&mended
Complaint (Doc.No. 34.) Therein Defendants requestdiémissal of all of Allen’s claimexcept
her claimsfor failure to provide reasonable accommodationder the ADAas alleged against
Stark State CollegéCount Il), retaliation in violation of Title VIhs alleged against Stark State
College (Count lll), retaliation in violation of the ADAas alleged agast Stark State College
(Count IV), and violations of the Equal Pay Aad alleged against Stark State College (Count X)
(Id. at1-2)

In pleading that Stark State College failed to reasonably accomniwaisability under the
ADA (Count Il), Allen stata: “Plaintiff has been receiving treatment for Complex Pastumatic
Stress Disorder throughout the time covered by this litigatiter. symptoms have included
impairment of major life activities, including, but not limited to, long and severe huts
depression, fear, and anxiety, interference with eating and sleeping.egativa effe on
neurological and brain functioning.D6c. No. 31at { 115 Allen states that because oStark
State College’failure to provide her with a reasonable accommodation for her disalshg/has
suffered severe emotional trauma requiring ongoing treatmerit(ld.at{ 118.)

In pleading bothhat Stark State College retaliated againstgrolation of Title VII (Count
l11) and the ADA(Count IV), Allen states thatbecause oStark State College’s alleged unlawful

retaliatoryactivity sheendured “considerable emotional distress and negative health imphktts.” (
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at 1 122) Additionally, in her prayer for reliefamong other remediedAllen requested
“compensatorglamages for Plaintiff’s emotional pain and suffering (Id. atpp. 30-31.)

ThenassignedDistrict Judge Adamdield a Case Management Conferelf@MC”) on
Septembe6, 2018 (Min. of Proceedings, Sept. 6, 2018; DNo. 42) At the CMC,JudgeAdams
provided the following instructionsegarding discoveryto which Allen acknowledged her
understanding:

THE COURT: . . . | will give you the starting point. The discovery in
this case is going to begin with the deposition of Ms. Allen. She will
be dgposedAnd that is going to occur after a reasonable opportunity
for the defendants to present requests for production of documents
and interrogatories within the confines of the rule.

And so across the board, at this point in time, both sides are now
free to engage in paper discovery within the confines of the civil and
the local rules . . .

. . . | suspect if the deposition is going to be truly effective, then
we’re probably going to need medical authorizations and releases
and the names of all of her treating physicians and doctors, and it’s
a very, very- | don’t particularly find it det’s put it this way. | am
uncomfortable directing that be done, but in the face of her claims,
there is no alternativ&he defendants are entitled to knalvof that
particular detail, again, the names, addresses, telephone numbers,
contact information for all physicians, mental health professionals
and others that have treated the plaintiff for the past ten years.

Counsel for the plaintiff, it willbe your duty and your job to
immediately obtain that information and then immediately obtain
from your client consents, authorizations for the defendants
themselves to seek and obtain medical records, all the details they're
entitled to, to fully explorehte claims of the plaintiff.

Ms. Allen, you're on the phone. Do you understand the court’s
directive?
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Ms. ALLEN: Yes, | do.

THE COURT. Ma’am, | expect-again, | am sorry to be direct. You're

the plaintiff in this case, and you've made allegatioasdhe serious

in nature and we’re going to take them seriously, but you are
required at this point to make certain that all the information that
you provide is truthful and accurate and detailed as to each and every
physician psychiatrist, psychologist, whoever it might be, medical
physician, if you have a family physiciaag we call it, primary care
practitioner, the names, addresses, telephone numbers, and it would
be helpful if you provide the dates of service or the dates you've
seen those individuals and your counsel will provide you with the
necessary medical authorizations which will be shared with the
defendants. And they can seek out those records and obtain them.

If there’s anything— again, they're entitled to that information
broadly, just based upon the broad nature of these claims. If there’s
anything in particular that’'s limited in nature that you think is
something that should not be disclosed, then, Cowwelyill have

to file a motion under seal and ask me then perhaps, unfortunately,
to review incamera, anything you think is not directly relevay.

way of example, if there’s some treatment by a specific type of
physician or specific specialist that ymaot have any direct bearing

on the issue, that's kind of the things we can address.

(Doc. No. 45at Tr. 3437.) In addition to the verbal directives regarding discovery at the CMC,

the Court memorialized the deadlines in a written oslating that at the CMC “Plaintiff was also

instructed to provide full and complete medical authorizations dating bag&at® by no later

than September 27, 2018.” (Doc. No. 42.)

According to various documents contained within the refrord both Allen and Defendants

in accordance with #nCourt’'s directiveat the CMCto begin discovery, Defendanserved

interrogatories, requests for production of documents, and requests for adsigson Allen on

September 18, 2018Doc. No. 431 at 2 Doc. No. 46at 5 Doc. No. 52at 3 Doc. No. 54at 2;

Doc. No. 72at 2 Doc. No. 8&t 7))
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While therecord clearly demonstrates that Allen received Defendants’ written discovery
requestsit is also clear thaghefailed to respond to themSpecifically,Allen cites over many
months,‘significant health issueghat she claimprevented hebothfrom (1) complying with tle
Court’s Order to provide properly executed authorizations for releasemadical recordsto
Defendants and (2) responding to Defendants’ written discovery requests as required by the
Federal Rules of Civil Procedur®dc. No. 43-1at 23; Doc. No. 48at 1, Doc. No. 54 at 3, 6-7.)
See alsoDoc. No. 50at 1-2; Doc.No. 51at 1-2; Doc. No. 60at 1, Doc. No. 61at 1-2; Doc.No.

62 at 1, Doc. No. 63at 1-2 (status reports from both Allen and Defendal@sionstratinghat
Allen failed to provide Defendants with properly executed authorizations faseelef medical
records and failed to respond to properly semeitten discovery requestsrer multiple months
with Allen continuallyciting health issues as the reason for the lengthy flelay

In addition, despite acknowledging her understanding & @ourt’s directives regarding
discoveryand the requirement placed uploar to provide properly executed authorizatidos
releaseof medical record¢o DefendantsAllen almost immediatelyoegan requesting thateth
Court delaydiscovery andhe deadlineto provide the medical authorizationstil ruling on
DefendantsMotion to Partially Dismiss Allen’'sAmended ©@mplaint, and until Defendants file
anAnswer.(Doc.No. 43at 2 Doc.No. 431 at 25; Doc. No. 48at 1-2; Doc. No. 54at 56. See
alsoDoc.No. 52at 4(indicating Allen’s counsealequested an agreement from Defendants to stay
discovery pending this Court’s ruling on Defendantotion to Partially Dismiss Allen’s
Amended ©mplaint);Doc. No. 54at 3(confirming that Allen would not respond to Defendants’
written discovery requests by the deadline imposed by the Federal Rules d?rGogdure and
requesting an extension of time to respond until after this Court rules on the pendimg tmoti

partially dismiss Allen’sAmended ©@mplaint)
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Ultimately, the disputes between Allen and Defendesdarding theliscovery ordered by ¢h
Court culminated in the currently pending Motion of Defendants for an Order Dismissi
Plaintiffs Amended Complaint Pursuant to Fed. ®v. P. 41(b) and Allen’s opposition to
Defendants’ motion.[§oc. Nos. 64, 71.)

During the time tk Court considered the arguments contained in the pertinent pending
motions, Allen began engaging in voluminous and superfluous motion practicelamited a
litany of lengthy,miscellaneous filingsdespite thenultiple filings over multiple monthallegng
that health issues and personal difficulties prevertedfrom participating in the discovery
ordered by th Court. (DocNos. 65 68, 77 78, 86 87,89, 90) See als®oc. No.80; Doc.No.

84 (Replybriefing consisting o& total ofsixty-one pages with attachment©f note, this activity
begancontemporaneously wita motion by Allen’s counsel to withdrawhich was ultimately
granted (Doc. No. 69.)

Given the ongoing discovery issues, and the request from Allen’s coungighdoaw from
the case, on March 1, 2019etBourt scheduled a status conference for April 11, 2@®&c. No.
70.) The notification of the status conference clearly stated “[a]ll coundgbarties to attend.”
(Id.) This notice initiated a separate dgduof motion practice and filings from Allen.

On March 5, 2019, Allen requested to appear at the status conference by telephoméo.(Doc.
73.) This request was immediately denied, with the reminder and clarification[aiflatdunsel
and parties are to attend the April 11, 2019 Status Conference in per®on.”No. 74.)
Undeterred, Allen continued to file further requests to either attend the sahstduiles conference
by telephone or delay the status confere(idec. Nos. 79 83.) These requests were also denied.

(Doc. No. 82,Doc.No. 85at 4)
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In fact, in denying Allen’s request to delay the April 11, 2019 status conference, the Court
statedthat “[tlhe parties are placed on notice that, absent leave of court, attendaheehbisties
and counsel at the status conference is mandatory. Failure to attend the stf@ieno® may
result in sanctions, up to and including dismissal of the complaint or affirmatiersgsfto the
complaint.” (Doc. No. 8@t 4)

Once again, despite this direct order, two days before the status conferesicemdedded
in one of her extesive miscellaneouglings another request to postpone the April 11, 2019 status
conference(Doc. No. 86at 19) On April 11, 2019, Allen failed to attend the scheduled status
conference as directed by this Co@&eMin. of ProceedingsApr. 11, 2019

In addition to Allen’s clear disregard foretlCourt’s order that she appear for the April 11,
2019 status corfencen personit is the Court’s understanding that toajapproximately eight
months aftebeingdirected by tke Court to do spAllen hasstill failed toeitherprovide properly
executed authorizations for release of medical redor@efendant®r meaningfully participate
in discovery for this cas&eeDoc. No. 72at 2 (stating thatas of Mach 5, 2019 Allen had not
produced signed authorizations for release of medical records or respoadgdidefendants’
written discovery requestdpoc. No. 81at 1-2 (stating that as of Mah 25, 2019;". . . Defendants
have received no discovery to date . . . despédact that this case has now been pending for well
over one year”)Doc. No. 88at 8(stating that as of April 10, 2019, Allen “has thus far failed to
respond to any discovery . )..”

Il. Law and Argument

A. Procedural Decisions of This Court

30n April 10, 2019, Allen filed a Notice of Appeal to the Sixth Circuit frompagother thingghe Court'sOrder
requiring her to attend the status conference in person. (Doc. NoO87uly 16, 2019, the Sixth Circuit dismissed
Allen’s appeal for lack of jurisdiction on the grounds that “[n]o fingdeadable order terminating all of the issues
presented in the litigation has been entered by the district court.” (Do82No
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In her numerous filing it is clear that Allen takes issue with the procedural timeline of her
case. The crux of Allen’sdispleasureegarding how her case has progresggukars to be that
she believes #Court improperly scheduled the CMC prior to ruling on Defendavitstion to
Partially Dismiss herAmended Complaint, antthat the Court improperly ordered discovety
proceed including the requirement that Allen provide properly executed authorizdtionise
release of her medical record®fore Defendants filed ainswer.See, e.g.Doc. No. 43at 2
(“Plaintiff asks the Court for time to secure her medical records and to cathisicatery once the
Court has determined, via its ruling on Defendants’ Motion to Dismiss . . ., what ela@rsgbject
to discovery’and “Plaintiff also asks this Court to amend the discovery plan, whereupon discovery
commences when the Defendant sd¢sie] their Answer’); Doc. No. 431 at 2 (“Plaintiff raises
concerns that this broad discovery directive concerning her medical recordemgarypmise her
rights under discovery rules and unnecessarily expose personal health aral méxdination
unrelated to her claims for relief, especially given that the parydefh Defendants’ Motion to
Dismiss means that the legal allegations that will be subject to discovery may béetsutijange”
and “Plaintiff respectfully objects to having to address important discovetgmndiefore the
Court’s ruling on Defendants’ pending Motion to Dismiss and service of an AnswerntffPdai
First Amended Complaint . . . clarifies the factual and legal matters subject teedisgoDoc.

No. 65at 8(arguing incorrectly thatthis Court’s Civil Practice and Procedures dictate that a CMC
is only held after an Answer has been filg@thout acknowledgment of the Federal Rules of Civil
Procedure and the authority they afford this Court regarding scheduling caefgrallen has a
clear misunderstandingf the Federal Ruteof Civil Procedurend theauthority of tke Court —a

misunderstanding &Court will now address.
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First, with respect to the CMC,dlCourt is required, per the rules, to hold an initial scheduling
conference as soon as possible, regardless of whether an answeamsvpee motion is filed.
Fed. R. Civ. P. 16(b)In fact, pursuant to the rulegt]he judge must issue the scheduling order
as soon as practicable, but unless the judge finds good cause for delay, theystgsue it
within the earlier of 90 days after any defendant has been served withntipéaimt or 60 days
after any defendant has appeared.” Fed. R. Civ. P. 16(0}i&)rules make no mention of a
requirement that thCourt rule on pending motions or that Defendants file an answer begore th
Courtconducts a CMCTherefore, scheduling the CMC prior to ruling on Defendavitstion to
Partially Dismiss Allen’'sAmended Complaint was not improper andsweellwithin the Court’s
discretion.

With respect to ordering discovery to begin, including the imposttidhe requirement that
Allen provide properly executed authorizations for the release of her meeawatsrbefore
Defendantdadfiled an Answer, once again, this was welithin the discretion of #taCourt as
contemplated by the ruleand common lawPursuant to the rules[d] party may not seek
discovery from any source before the parties have conferred as requirecel®36RuI Fed. R.
Civ. P. 26(d)(1). In other words, the parties were not permitted to begin the discovery process
beforeconferringwith each othepriorto theCMC. However, athe time tie Court held the CMC,
the partiehhadconferred and submittatieir Report of Parties’ Planning Meetingsrequiredby
Fed. R. Civ. P. 26(f)(3).00c. No. 39.) Therefore, it was well within th€ourt’s discretion to
order that discovery proceadter the CMCas all the requirements of the Federal Rules of Civil
Procedure had been met.

More importantly, in order to properly manage the progress of aods@aintain control over

its docket, tle Courthas “broad discretion under the rules of civil procedure to manage the
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discovery procesand contro[its] dockef].” Marie v. Am. Red Cros371 F.3d 344, 366 (6th Cir.
2014) (citingWolotsky v.Huhn, 960 F.2d 1331, 1338 (6th Cir. 1992))he broad discretion
afforded tle Court providest the power “to dictate the sequence of discove@rawford-El v.
Britton, 523 U.S. 574, 598 (1998).

Because Allerput her health, both physical and mentidectly at issuein this litigation, it
was not unreasonable foretGourt to order that she provide properly executed authorizations for
release of her medical records to Defendardad notably, this is commamactice in the federal
courts. See, e.g.Maday v. Pub. Libraries480 F.3d 815, 821 (6th Cir. 2007) (holding that
evidentiaryprivilege of mental health informatiors waivedwhen plaintiff put her “emotional
state at issue in the casdf);re Zuniga 714 F.2d 632, 637 (6th Cir. 1983) (“[t]here is no privilege
. . . as to communications relevanttoissue othe mental or emotional condition of the patient
in any proceeding in which [s]he reliegpon the condition as an element[bér] claim or
defense”). See also McMullen v. Reserves Network, 12813 U.S. Dist. LEXISL3304at *2-3
(N.D. Ohio Jan. 31, 2013)explaining that emotional distress claims in an employment
discrimination lawsuitvaive any privilege becausigese claims putedical and mental conditions
at issue, resulting in the need for plaintiff to provide medical releases fdrhal providers‘as
it has longbeen the practice of federal courts to direct plastdfprovide authorizations so that
defense counsel may obtain pertinent records directly from health care ptvitkrtes v.
Norfolk S. Ry, 2005 U.S. Dist. LEXIS34935at *1 (N.D. Ohio Dec. 22, 2005)Courts routinely
direct plaintiffs to provide authorizations so that defense counsel may obtain mierdoerds
directly fromhealth care providers.”).

Although Allen argues in her litany of filings thatling on DefendantsMotion to Partially

Dismiss herAmended ©mplaint would alter the scope of discovery, she is incorBaxtause
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Defendants did not move to dismtssr claims for failure to provide reasonable accommodations
under the ADAand retaliation in violation dboth Title VII and the ADA, both the physical and
mental components oAllen’s alleged disability as well asher broadly pled ¢onsiderable
emotioral distress and negative health impact[]” damagegsarely face Allen’s physical and
mental health at issue in this litigation regardless @urt’s ruling on Defendant®/otion to
Partially Dismiss helAmended ©@mplaint.

Allen cannot, on the one hand, seek millions of dollars in damages for alleged sustitad
and physicahealth impacts due to the actions of Defendants, while on the other hand argue that
she should not have to provide properly executed authorizations for release of nesdichl r
which wouldsetforth the parameters of her disability and the damages she clerefore, it
was not outside the scope of the Court’s discretion to order that discovery proceeadrad Hrelt
in the manner in which the Court ordered it so.

Findly, with respect to thestatusconference that #nCourt scheduled for April 11, 2019,
requiring Allen’sparticipation and physical presentkis Court is permitted, per the rules, to
schedule one or more pneal conferences at igiscretion. Fed. R. Civ. P. 16(a) (“In any action,
the court may order the attorneys and any unrepresented parties to appear fonareepoetrial
conferences. ). Despite Allen’s protests that sklkouldnot be required tpersonallyattend the
status @nference in theourtin which she initiated this action, it was squarely within the discretion
of the Court to order her to do so.

Given dl of the foregoingtheOrders of tke Court toconducta CMC, hold atatusconference,
andallow the parties to begin the discovery procesduding requiring Allen to provide properly
executed authorizations furerelease of medical records, are contemplated by the Federal Rules

of Civil Procedure, the common lawand were properly orderedTherefore, Allen’s
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misunderstanding®garding the procedural timeline of her case do not affect the remainder of the
analysis as to whether AllenFsrst Amended Complaint should be dismissed pursuant to Federal
Rule of Civil Procedure 41(b).
B. Standard of Review— Dismissal Pursuant to Fed. R. Civ. P. 41(b)
Federal Rule of Civil Procedure 41(b) allows for the involuntary dismissal oftem &[]f
the plaintiff fails to prosecute or to comply with these rules or a court,dwdeere the invaintary
dismissal“operates as an adjudication on the meriized. R. Civ. P. 41(b). An involuntary
dismissal undefFederaRuleof Civil Proceduretl(b) “is available to the district court as a tool to
effectmanagement of its docket and avoidance of unnecessary burdens orstiygpi@ted courts
[and] opposing partiesKnoll v. Am. Tel. & Tel. Co176 F.3d 359, 363 (6th Cir. 1999) (quoting
Matter of Sanction of Bakef744 F.2d 1438, 1441 (10th Cir. 1984) (internal quotation marks
omitted) (alteration in original). “Determining whether dismissal is the appropriate sanction is a
matter within the discretion of the district courtddckson v. Sterilite Corp2014 U.S. Dist
LEXIS 147667 at *5 (N.D. Ohio Oct. 16, 2014) (citiMgright v. Coa-Cola Bottling Co.41F.
App’x 795 (6th Cir. 2002)).
When determining whether dismissal pursuant to Federal Rule of Civil Procedujes41(b
appropriate, this Court must assess four factors:
(1) whether the party’s failure is due tallfulness, bad faith, or
fault; (2) whether the adversary was prejudiced by the dismissed
party’s conduct; (3) whether the dismissed party was warned that
failure to cooperate could lead to dismissal; and (4) whether less
dra_stic sanctions were imposeactonsidered before dismissal of the
action.
Mulbah v. Detroit Bdof Educ, 261 F.3d 586, 589 (6th Cir. 2001) (citations omittédjthough

no one factor is dispositive, dismissal is proper if the record demonstrate®detajjumacious

conduct.” United States v. Reye307 F.3d 451, 458 (6th Cir. 2002Vhere “[c]Jontumacious
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conduct refers to behavior that is perverse in resisting authority and stubbootgdikesnt.”
Carpenter v. City of Flint723 F.3d 700704-05 (6th Cir. 2013) (citatiomand internal quotation
marks omitted).

These factors allow this Court to balancee“ttourt’s need to manage its docket, the public’s
interest in expeditious resolution of litigation, and the risk of prejudice to a defendansbeahe
plaintiff has failed to actively pursue its claimgVingate v. WaMart Stores, Ing.2017 U.S. Dist.
LEXIS 51161 at *9 (N.D. Ohio Mar. 14, 2017) (quotibigtle v. Yeutter984 F.2d 160, 162 (6th
Cir. 1993) (nternal quotation marks omitted)).

C. Discussion

1. Willfulness, Bad Faith, or Fault

When analyzing the first factgr.e., whetheAllen’s failure to comply withCourt Gdersand
the Federal Rules of Civil Procedunas willful or in bad faith, this Court looks to Allen’s
conduct to determine if it displays “either an intent to thwart judicial procgedina reckless
disregard for the effect gher] conduct on those proceedingsVu v. T.W. Wangt20 F.3d 641,
643 (6th Cir. 2005)quoting Mulbah 261 F.3d at591 (internal quotation marks omitted))
Accordingly, “the burden of showing that a failure to comply with court orders and discovery
requests was due to inability, not willfulness or bad faith, rests with the indhagainst whom
santions are soughtJackson2014 U.S. Dist. LEXIS 147667 ab*citingUnited States v. Reyes
307 F.3cat458). Therefore, “it is presumed that dismissal is not an abuse of discretion if the part
has the ability to comply with a discovery order but does hbt(guotingUnited States v. Reyes
307 F.3dat 458 (internal quotation marks omitted)).

Because Allen wasepresented by an attorneghen she initially failed to comply with the

Orders of the Court and the Federal Rules of Civil Procedure, it is important to recotigze
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involuntarily dismissing this action “merely to discipline an errant attornelye detriment of an
innocent client” is inappropriatdlager v. Wis Central, Ltd, 2019 U.S. App. LEXIS 14364 at
*10 (6th Cir. May 15, 2019) (quotirignoll, 176 F.3d aB63(internal quotation marks omitted)).
In fact, the Sixth Circuit has instructétht “[d]ismissal is usually inappropriate where the neglect
is solely the fault of the attorneyCarpenter 723 F.3d at 70&guotingCarter v.City of Memphis
636 F.2d 159, 161 (6th Cir. 198@nternal quotation marks omitte(lteration in original)
However, it is also important to recognize that Almmtinued to failto comply with the
Court’s Oders and the Federal Rules of Civil Procedure even after her attorney wifinoimrew
this case.lt is well-established thallen’s pro sestatus does not excuse her from participating in
the discovery process or complying with Court ordédeeWard v. AmPizza Co, 279 F.R.D.
451, 458 (S.D. Ohio 2012kiting In re Family Resorts of America, 1nd.992 U.S. App. LEXIS
18400at *8 (6th Cir.July 24, 1992)). Althoughgto selitigantsmay be entitled to some latitude
when dealing with sophisticated legal issues, acknowledgingaickiofformal training, there is
no cause foextending this margin to straightforward procedural requirements thagiexsan can
comprehend as easily as a lawydourdan v. Jabed51 F.2d 108, 109 (6th Cir. 1998).pro se
litigant should not be given anypecial consideration wheshe fails to abide by “readily
comprehended court deadlines of whishdis] well-aware.”ld. at 110. “[C]ases filed bpro se
plaintiffs may still be subject to dismissal if the plaintiff fails to meet court ordé&fmfate 2017
U.S. Dist. LEXIS 51161 at *@citing McConnell v. Comm’r of Soc. Se2014 U.S. Dist. LEXIS
71051at *3 (N.D. Ohio Apr. 1, 2014))Even when proceedino se Allen must still follow the
Federal Rules of Civil Proceduaad basic procedural obligatioreeFields v. Cty.of Lapeer

2000 U.S. App. LEXIS 29182 at *5 (6th Cir. Nov. 8, 2000) (quoBnadenburg v. Bearmaib32
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F.2d 120, 122 (10th Cir. 1980) (“it is incumbent on litigants, even those proceeding pro se, to
follow the . . . rules of procedure.”)).

Given thislandscapeAllen’s blatant disregard for th@rders of this Court and hdiscovery
responsibilitiegpursuant to the Federal Rules of Civil Procedizme only be described as willful
and in bad faith.To be cleay Allen, both while represented by counsel and procequlionge has
refused to comply withthe following: (1) the Court’s Order to provide properly executed
authorizations for release of medical recam®efendants(2) the Court’s Qder to bgin and
participate irthediscovery proces$3) the Court’s @der to attend, in persongi@tusconference;
and(4) the Federal Rules of Civil Procedure regargiager discovery and applicable deadlifies.

Allen’s arguments against having to comply with Courdé€dsand her discovery obligations
range fromi‘'significant health"and personal issues, to requests thaCtburt delay discovergnd
the deadline to provide the medical authorizations until rulmfefendantsMotion to Rartially
Dismiss Allen’sAmended ©@mplaint, and until Defendants file @&nswer.Allen’s arguments,
however are fundamentally flaweds fully analyzed abov@/hat Allen fails to appreciate is that
becauseshe filed this lawsuit in this Coushe has obligations to this Court and the opposing
parties, regardless of her misunderstanding of federal procadditeer mistaken belief th@ourt
Ordersshould not apply to her.

The Court’sOrdersthat Allen provide properly executed authorizations for release of medical
records to Defendants apdrticipate irthe discovery proce$mvebeen languishing for over eight

months without any cooperation from Allen. Allen has steadfastly refused taemefendants

4 The Court also notes that Allen has failed to comply with the CaDrtder that she cease emailing Court
personnel. Specifically, on April 2, 2019, the Court ordered as feildWwinally, Allen is instructed that her
frequent email communications to the Court’s law clerk and other relatiédtsall CEASE IMMEDIATELY.”
(Doc. No. 85 at 4.) Nonetheless, despite this clear directive, Alleneshmaimerous Court personnel on July 18,
20109.
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with any discovery materiald-urthermore, in direct disobedience of the Federal Rules of Civil
Procedure, Allen has failed to respaaidall to Defendantsproperly served written discovery
requests for over eight months. Allen has openly defie@tters of tis Court and the deadies
established by the Federal Rules of Civil Proceewkligations that Allen herself acknowledged
an understanding dfirectly to tre Court during the CMC.

Allen’s willful disregard forCourt Qrders and the Federal Rules of Civil Procedure is made
clea through Allen’s voluminous filings. Despite Allen’s contention that her personal anith heal
issues prevent her from participating meaningfully ingtegjress of this case, Allen has been able
to file a litany of lengthy, voluminous, miscellaneaocumats with this Court. Thust is clear
that Allenis able to comply with the orders of this Coutiut sheis activelychoosing not to
comply?

Even if the Court were to put aside Allen’s defiance regarding discovery, Allen openly
disregardedh directOrderto attend astatusconference in person. Thaefiance is nothing less
than willful. Given Allen’s multiple attempts teither postpone thgtatusconference or attend
remotely, it is clear that Allen knew when tstatusconference wascheduledand that she was
required to attend. Despite this knowledge, Allen failed to attendahessonference in person.

In light of the above, the Court findlsat Allen’s conduct throughout the pendency of her case
displays “either an intent to thwart judicial proceedings or a reckless dgregahe effect of
[her] conduct on those proceedingsSee Wu 420 F.3d at 643.0nce again, Allen’s

misunderstandings regardirfgderal practice angrocedure do not save hekllen has had

> The Court acknowledges Allen’s claim that she is unable to comply étourt’s Orders in this matter due to
herComplex PTSDard has reviewed and considered the various letters submitted by her therdmseffect.
See, e.gDoc. No. 272; Doc. No. 273; Doc. No. 323; Doc. No. 42; Doc. No. 481; Doc. No. 73 at 4; Doc. No.
79 at 14. However, the Court notes thdespie her symptomsAllen has nonetheless been able to participate in
these proceedings when it suits her do to so, as evidenced by her numiaxgsifice withdrawal of counsel.
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multiple opportunities ovemanymonths to engage in good faith witretGourt and Defendants
tomove this case forward, but her obstinance regarding discovery and attema@indadorystatus
conferencemake this factor weigh in favor of dismissakee, e.g.Jackson. 2014 U.S. Dist.
LEXIS 147667 at 8 (stating that‘[p] laintiff's complete failure to participate in discovery can
only be construed as demonstrating bad faith and/or willful intent to unduly delayti@salf
these actions”)Robinson v. Gen. Motors Cor2013 U.S. Dist. LEXIS39814 at 6-7 (N.D. Ohio
Mar. 13, 2013 maintainingthatplaintiff's failure to respond to discovery requestal failure to
appear at atatusconferencandicates evidence of willfulness and faukor all of these reasons,
the first factor strongly weighs in favor of dismissing Allen’s ¢agéh prejudice.
2. PrejudiceSuffered Due téllen’s Conduct

In analyzing this second factdhe Court must consider that “a defendant is prejudiced by the
plaintiff's conduct where the defendant wdslietime, money, and effort in pursuit of cooperation
which [the plaintifff was legally obligated to provideSchafer v. City of Defiance Police Dept.
529 F.3d731, 737 (6th Cir. 2008guotingHarmon v. CSX Transpnc., 110 F.3d364,368 (6th
Cir. 1997) (internal quotation marks omitted) (alterations in original)). Adlemwillingness to
participate in the litigation she initiated has caused prejudice to Defendddéfemslants have
been forcedo spend time andesources encouraging Allen to participate in the obligations
associated with litigatigmamely discovery In addition Defendants have been forcedéspond
to Allen’s numerousvoluminous, miscellaneous and repetitive fisn§eeHarmon 110 F.3dat
368 (“We have no doubt that [defendant] was prejudiced by [plaintiff's] failure joores toits
interrogatories. Not only had [defendant] been unable to secure the informationegghesit
was also required to waste time, money, and effort in pursuit of cooperation whicttiffpwas

legally obligated to provide.”)jackson 2014 U.S. Dist. LEXIS 147667 a®{“There can be no
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guestion that this unwillingness to participate in litigation has resulted in prejteddefendants,

as they have lam required to waste valuable time and resources attempting to get plaintiftto mee
his discovery obligations.”Robinson2013 U.S. Dist. LEXIS 39814 at {8Defendant has been
prejudiced by its waste of time, money, and effort in attempting to gettiffladb meet her
discovery obligations and by having to defend a case in which plaintiff refuses tagiakyi
participate.”).

Once againAllen’s discovery obligations have sat idle for over eight montbsefendants
have attempted to engage wihen and her counseh order to secure the informatitimey are
entitled toin order tomount a proper defense Allen’s claims, but Allen has blocked every effort
made by Defendants, even going so far as to decline a very reasonable offeethgaDisto
provide Allen with an extension to respond to Defendants’ discovery reqliegtgersistent
obstinance and refusal to meaningfully participate ircise that she initiated clearly prejudices
DefendantsSee, e.g.Wilson v. Kaley2012U.S. Dist. LEXIS 43362 at 5 (N.D. Ohio Mar. 29,
2012) (stating that defendants are prejudiced by plaintiff's failuretticgpate in the discovery
process becaus@o]laintiff initiated this lawsuit and defendants are entitled to discovery permitted
under the federal civil rules in order to defend against plaintiff's claiwen Ehough plaintiff is
proceedingoro se he still must comply with the federal civil rules and obley Court’s ordes.
Plaintiff's failure to provide the requested documents and to appear at his depositiers re
defendants unable to complete discovery and advance a defense in this Easétig@se reasons,
the second factor weighs heavily in favédsmissing Allen’s claims with prejudice.

3. Warnings to Allen Regarding Failing to Cooperate
With respect to Allen’s discovery obligationader the Federal Rules of Civil Procedure and

this Court’'sOrder requiring Allen to provide properly executed authorizations for release of
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medical records to Defendantke Court recognizes that Allen was not expressly watnethis
Courtthat a continued failure to comply with discovery obligationsld lead to dismissal of her
case. However, when “a plaintiff has not been given notice that dismissal is contethpdat
district court should impose a penalty short of dismiasédss the derelict party has engaged in
bad faith or contumacious conduct.” Harmon 110 F.3d aB67 (quotingHarris v. Callwood 844
F.2d 1254, 1256 (6th Cir. 1988) (internal quotation marks omitted) (emphasis)added)

As discussed at length aboites clear from the recorthatAllen’s conduct was contumacious
and in bad faith Allen deliberately defie®rders of this Court regarding discovery, despite her
verbal acknowledgmerand understandingf the requirements placed upon .hEherefore, lack
of prior warning should not prevent dismissal of this actidtdoreover, the record reflects the
Court did warn Allen that a failure to attend tatusconference in person, as ordered by this
Court, could result in a dismissal loérclaims (Doc. No. 85 at 4.)Despite this warning, Allen
did not attend thetatusconference in direct defiance of a Co@rder. Therefore, dismissal of
Allen’s claims, with prejudice, is not an inappropriate sanction as a consequenients &dtions.

4. Consideration of Less Drastic Sanctions

Finally, with respect to this final factor, it is unlikely that lesser sanstwould have any
effect on Allen’s conduct. When considering lesser sanctions, this Court musseXpacticular
caution in the absence of contumacious condittdrmon 110 F.3d at 368quotingFreeland v.
Amigq 103 F.3d 1271, 1280 (6th Cir997) (internal quotation marks omitted)). However, when
“[p]resented with a record of sufficiently egregious conduct . . . a district basmot abused its
discretion by ordering dismissal as the first and only sanctiderinon 110 F.3d at 369.

As fully analyzed above, the record supports the conclusion that Allen’s caadwathing

short of contumacioysllowing this Court to dismiss Allen’s claims, with prejudice, as a first and
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only sanctionOnce again, as a prime exampMien was warned that a failure to comply with
this Court’sOrder could result in sanctions, including dismissal, but that didtop Allen from
ignoring this Court’Order to attend atatusconference in person. Allen’s actions demonstrate a
lack of respect for this Couand itsOrders as well athe rules of procedure that all litigants must
follow. For these reasons, dismissé Allen’s claims, with prejudice, is the only appropriate
sanction as a consequence of Allen’s actions.
II. Conclusion

For theforegoingreasonsthe pendingdviotion toDismissPlaintiff's First Amended Complaint
pursuant to Federal Rule of Civil Procedure 41(b) (Doc. Nois88RANTED.Accordingly, this
case is DISMISSED in its entirety, with prejudice. All other currently pempdnotions are
rendered MOOT by this order and decision.

IT 1S SO ORDERED.

DATE: July 26, 2019 [s/ Pamela A Barker
Judgd’amela A. Barker
UNITED STATES DISTRICT COURT
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