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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TONYA MERLITTI, CASE NO. 5:18-cv-253

PLAINTIFF,

VS. JUDGE SARA LIOI

UNIVERSITY OF AKRON, et al,

DEFENDANTS. MEMORANDUM OPINION

Before the Court are the following unopposedtions: (1) motion to dismiss for failure
to state a claim filed by defendants Family Braf Northeast Ohio, Inc. (“Family Pride”) and
Family Pride employees, Angela L. Dauglerflennifer S. Emch, and Maggie Spellman
(collectively “Family Pride defendants”) (Dodlo. 21 [“Family Pride Mot.”]); (2) motion to
dismiss filed by defendants the University #kron (the “University”) and University
employees, Dr. Alise G. Bartley, Dr. Karin Bordan, Dr. Rikki A. Patton, Dr. Rebecca A.
Boyle, Dr. Heather Katafiasz, DDavid H. Tefteller, Dr. Rex DRamsier, Mark G. Stasitis,
Matthew J. Wilson, and Dr. David Gordon (coligety the “University defendants”) (Doc. No.
25 [“University Mot.”)); and (3) motion for judgment on the pleadings filed by defendants John
L. Balash, lll, Greenleaf Faip Center, and Angela M. Richmond-Rossiter (collectively
“Greenleaf defendants”). (Doc. No. 27 [*Gréeaf Mot.”].) Additionally, plaintiff Tonya
Merlitti's (“Merlitti” ) motion for default judgment (Doc. No. 24 [*Merlitti Mot. for Def.”]),
opposed by the Akron defendants (Doc. No. 26 [“University Opp’n to Def.”]), is also before the

Court.
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For the reasons discussed below, Meditmotion for default judgment is DENIED.
Family Pride defendants’ motion to dismisg failure to state a claim is GRANTED. The
University defendants’ motion to dismiss is A&RTED under Rule 12(b)(5) for insufficiency of
service. Greenleaf defendants’ unopposedandbr judgment on the pleadings is GRANTED.
|. BACKGROUND

From January 2012 through January 2016, Memtds a student in the Marriage and
Family Counseling/Therapy Master's Program (tReogram”) in the University of Akron’s
College of Health Professions, ol of Counseling. (Doc. No. 1Compl.”] at § 1.) Pursuant to
the Program requirements, Mérlperformed practicums at &enleaf and Family Prideld( at
11 26, 36.) Each ended badly, and ultimately Merlitti was dismissed from the Proigk.aem.f|(
117.)

Of relevance to the claim for which dismikgasought on a basis of failure to state a
claim for which relief may be granted are the daetlated to the emplayent contract between
Family Pride and Merlitti and the termination therédfhe contract was entered on or about
October 28, 2015, while Merlitti was perfommgi her practicum at Family Priddd(at § 39.)
Because Family Pride was impressed with Iktes work, Angela L. Daugherty, the executive
director of Family Pride, offered her a full-tinpe@sition as a marriage and family therapikt.) (
This offer was later formalized by writteffer, which addressed terms of employmeld. &t
40; Doc. No. 1-4 ["Job Offer”].) Merlitti acceptl the offer, and the two parties agreed upon
salary terms and a start dateJahuary 4, 2016. (Compl. at 1 41.)

But days before entering into thimntract, sometime around October 19-23, 2015,
Maggie Spellman, Merlitti’'s practicum advisor at Family Prideleoed Merlitti to meet her at a

local McDonald’s to discuss practicum matteld. &t 1 42.) Merlitti reported this meeting to her

L As will be discussed below, the remaining claims mustismissed on procedural grounds under Rule 12(b)(5).
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University professor who oversaw her Fanflyide practicum on or about November 5, 2015.
(Id. at 1 43.) Upon hearing of theeeting, the professor declaredatbe “unethical” and ordered
Merlitti not to return to classld. at 1Y 44-45.) Between Nawber 9, 2015, and Novemberl6,
2015, several meetings were held to discussMicDonald’s meeting both among University
faculty and with Merlitti's Family Prid supervisors, including Maggie Spellmaladl. @t § 49-
51.) Ultimately, on November 18, 2015, one of MerbtS8upervisors at Family Pride, Jennifer S.
Emch, told Merlitti thatshe was a liability.I¢. at  52.) The same day, Family Pride terminated
her practicum and rescinded the job offéd. &t 11 53-54.)
II. MOTION FOR DEFAULT JUDGMENT

Merlitti moved for default judgment agairtee University defendants. But independent
of the merits of the motion, the Court must déms motion because it is procedurally flawed.

The docket fails to indicate that, prior s@eking a default judgment, plaintiff first
obtained from the Clerk of Court an entry @éfault as contemplateby Rule 55(a) of the
Federal Rules of Civil Procedur&n entry of default and a defayudgment are distinct events
that require separate treatmed®ee O.J. Distrib., Inc. v. Hornell Brewing Co., .\n840 F.3d 345,
353 (6th Cir. 2003)see alsalOA Charles Alan Wright, ArthuR. Miller & Mary Kay Kane,
Federal Practice and Procedur® 2692 (3d ed. 2003). Rule 55 gove both entry of defaults
and default judgments. Rule 55(a), pertagnio entries of default, provides that:

[w]lhen a party against whom a judgment &ffirmative relief is sought has failed

to plead or otherwise defend, and that fa&lis shown by affidavit or otherwise,

the clerk must entehe party’s default.
Fed. R. Civ. P. 55(a). Yet, no default has bestered because plaintiff has not filed an

application with the Clerk for entry of default. it well settled that an entry of default is a

prerequisite to entry of a fllt judgment under Rule 55(I8ee Hickman v. Burchettlo. 2:07-



cv-743, 2008 WL 926609, at *1 (S.D. Ohio Apr.2008) (“By asking for a default judgment,
Plaintiff has failed to follow the sequential prdoee set forth in the Rule.”) (collecting cases);
Sys. Indus., Inc. v. Hali05 F.R.D. 72, 74 (E.D. Pa. 1985) (citation omitted). Without the entry
of a default by the Clerk, this Court canmotter a default judgnmé under Rule 55(b)Cf. O.J.
Distrib. Inc., 340 F.3d at 352 (“Rule 55 permits the clarlenter a default wvén a party fails to
defend an action as required. The court may émdar default judgment.”) (quotation marks and
citations omitted). Therefore, the tram for default judgment is denied.

lll. CLAIMS ASSERTED

Before analyzing the remainder of the pending motions, the Court will briefly discuss the
ten claims asserted in the Complaint and distish the defendant or defendants against whom
they are asserted.

Merlitti first asserts four breach of contract claims. At issue are the following four
contracts: (1) Code of Stude@obnduct of the University ofAkron; (2) Marriage and Family
Therapy/Counseling Program Masters HandbookC@)ncil for Accreditation of Counseling &
Related Education Programs (“CACREP”) ahitation standards; and (4) Commission on
Accreditation for Marriage and Family Therapy Education (“COAMFTE”) accreditation
standards. Because each of the contracts waseée Merlitti and thdJniversity alone, these
four claims are asserted against the University.

The fifth claim alleges tortious interferencelating to the employment contract between
Merlitti and Family Pride to work full-time asraarriage and family therapist. She asserts this
claim against certain Universignd Family Pride defendants.

The sixth, seventh, eighth, nindnd tenth claims all relate to the events that led to her

dismissal from the Program and were allegeairesj one or more University defendants.



In sum, all claims are asserted againgt thiversity defendantLlaim Five is also
asserted against Family Pride defendants. But no claim is asserted against any Greenleaf
defendant. Therefore, the Greenldafendants’ motion for judgmeant the pleadings is granted,
and all Greenleaf defendants dismissed from this action.

IV. UNIVERSITY DEFENDANTS * MOTION TO DISMISS

The University defendants assert all clasgsinst them should be dismissed as a matter
of law. Among other reasons, the Universitigfendants challenge the Court’'s personal
jurisdiction over the mattecontending the claims againseth should be dismissed under Rules
12(b)(2) and (b)(5) for insufficiency of service of process.

To defeat a Rule 12(b)(5) motion to diss) Merlitti must prove that service was
properly perfectedSee Sawyer v. Lexington-Fayette Urban Cty. GA8tF. App’x 285, 287
(6th Cir. 2001) (“[The plaintiff] bears the bumief perfecting servicef process and showing
that proper service was made.Djckerson v. Napolitano604 F.3d 732, 752 (2d Cir. 2010)
(quotation omitted) (“[W]hen a defendant mowesdismiss under Rule 12(b)(5), the plaintiff
bears the burden of proving adetpuservice.”). Under Rule 4, &ffectuate service, Merlitti was
required ensure that a copy tife complaint and a summons are properly served on each
defendant within 90 days of the time the complarftled. Fed. R. Civ. P. 4(c) & (m). Merlitti
could have properly served thalimidual University defendants by

(1) following state law for serving a summs in an action lwught in courts of

general jurisdiction in the state where the district court is located or where service

is made; or

(2) doing any of the following:

(A) delivering a copy of the summonsdaof the complaint to the individual
personally;

(B) leaving a copy of each at the mdiual’'s dwelling or usual place of
abode with someone of suitable age discretion who resides there; or

(C) delivering a copy of each to an agent authorized by appointment or by
law to receive service of process.
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Fed. R. Civ. P. 4(e). As a state universityg University could have been served by

(A) delivering a copy of the summons aoidthe complaint to its chief executive

officer; or

(B) serving a copy of each in the mannerguribed by that state’s law for serving

a summons or like process on such a defendant.

Fed. R. Civ. P. 4()).

Here, because the complaint was filed on February 1, 2018, service should have been
properly perfected by May 2, 2018. There is no indication on tkketidhat service was ever
perfected. Instead, the only “evidence” of segvis the following statement found in the
Certificate of Service, attached to the comqta’A copy of the foregoing Complaint was sent
via regular U.S. Mail[.]” (Compl. at 44.) Not ndoes this statement make no reference to
service of the summons, but also regular U.SI manot a proper methodf service for any of
the University defendants. Instead, service by agulS. mail is permitted only after service by
United States certified or express mail has betrsee or returned unclaimed. Ohio R. Civ. P.
4.1 (A)(1) & 4.6 (C) & (D; LR 4.2. Neither the docket ndvlerlitti herself provides any
evidence that service of the colaipt was ever attempted by cewifi or express U.S. mail nor is
there any evidence of service of the summonrsny form. Because Merlitti has failed to meet
her burden of proving adequate service, thavelsity defendants’ motion to dismiss for
insufficiency of service of process is granted.

IV. FAMILY PRIDE DEFENDANTS’ MOTION TO DISMISS
The Family Pride defendants move to dissnthe claim of tortiousnterference as a

matter of law under Rul&2(b)(6). Specifically, Family Prideontends that, as a party to the

employment contract at issue, it cannot be suetbftious interference with that same contract.



The individual Family Pride defendants also ewmwt that they may not be personally liable for
any actions taken in their capacity as emp&s/of contracting party Family Pride.

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, to ‘state a claim tieefehat is plausible on its face.Ashcroft v. Igbal 556
U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (quBeiigAtl. Corp. v. Twombly
550 U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). The complaint “must contain
either direct or inferential allegations respectatigthe material elements to sustain a recovery
undersomeviable legal theory.'Scheid v. Fanny Farmer Candy Shops,,|18869 F.2d 434, 436
(6th Cir. 1988) (emphasis ioriginal) (internal quotations marks, citation, and additional
citations omitted)abrogated on other grounds Buckhannon Bd. & Care Home, Inc. v. W. Va.
Dep’t of Health & Human Res532 U.S. 598, 121 S. Ct. 183549 L. Ed. 2d 855 (2001). No
viable legal theory exists here.

Under Ohio law, the claim of tortious interference with contract&xmit is applicable
only when the intentional interference with thefpemance of a contract is committed by a third
party to the contracBGee Kenty v. Transam. Premium Ins.,G60 N.E.2d 863, 866 (Ohio 1995)
(first recognizing the claim of tortious interégrce with contract in Ohio and establishing the
elements of this claim based upon the Secondakasent of Torts secin entitled “Intentional
Interference with Réormance of Contradty Third Person.”)see also Fred Siegel Co., L.P.A. v.
Arter & Hadden 707 N.E.2d 853, 858 (Ohio 1990We today reaffirmKenty and hold that
establishment of the fourth element of the tort of tortious interference with contract, lack of
justification, requiresproof that the defenddst interference withanother’'s contract was
improper.”) (emphasis addedattista v. Lebanon Trotting Ass’638 F.2d 111, 116 (6th Cir.

1976) (stating that an Ohio tortious interferefickim arises when one g§ to a contract is



induced to breach the contract by the malicious atta third person who is not a party to the
contract. The other party to the contract can thenthe third person whieduced the breach.”).

Because Family Pride is a party to the contract, rather than a third party, it may not be
sued for tortious interference and the claim nhesdismissed as a matter of law. Further, the
employee-agents of Family Pride may be persoriable “only where [their] actions benefited
[them] solely in a personal capacitydiller v. Wikd Mfg. Co., Inc, 545 N.E.2d 76, 79-80 (Ohio
1989);see also West v. Visteon Corg67 F. Supp. 2d 1160, 1163-64.I0N Ohio 2005) (citing
cases and holding “[an employee-agent] may drdyheld individually kble on [a] tortious
interference claim to the extetitat her actions were not taken behalf of her employer and
‘benefitted [her] solely in a personal capacily Since Merlitti does not allege that any
individual Family Pride defendaméceived a personal benefit for their alleged interference, the
claim of tortious interference against the individual defendants must fail as well. Accordingly,
the Family Pride defendants’ motion to dissfor failure to state a claim is granted.
V. CONCLUSION

For the foregoing reasons, Merlitti's tan for default judgement is DENIED.
Greenleaf defendants’ motion frdgment on the pleadings, the University defendants’ motion
to dismiss, and Family Pride defendants’timo to dismiss are each GRANTED. As such, the
case is closed.

IT IS SO ORDERED.

Dated: August 10, 2018

Sl oL
HONORABLE SARA LIOI
UNITED STATES DISTRICT JUDGE



