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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

HARTFORD FIRE INSURANCE

COMPANY, et al, CASE NO.5:18cv2366

Plaintiffs,
V. MAGISTRATE JUDGE
) KATHLEEN B. BURKE
HRH DOORCORP, f.n.a )
WAYNE-DALTON CORP., )
)
Defendant ) MEMORANDUM OPINION & ORDER
)

DefendanHRH Door Corp., whictiormerly dd business ag/ayneDalton Corp.
(hereinafter “Wayre-Daltor?’), * manufactures garagdoorsand relategroducts It was hiredoy
generalkontractors/developeesa subcontractor in housing development construction in
California Plaintiffs Hartford Fire Insurance Company and Twin City Fire Insurance Company
(collectively, “Hartford’) issuedcommercidgeneralliability insurance potiies toWayne
Daltonfrom 2000-2003; theontractos/developersvereadditional insureds on those policies.
Travelers Insurance Company Traveler$) issuedsimilar policies to WayneDalton from
2003-2007.Years laterthe Galiforniahomeowners sued the contractors/develofoers
construction defects, and thentra¢ors/developertendered the defensé thoselawsuitsto
Hartford andTravelersas insureds undénepolicies. Travelers defended the
contractors/developgin the California lawsuits bu Hartford did not. Travelerssubsequetty
sued Hartford focontibution towards he more thai$600,000t accruel in defense cost to

defend theCalifornia lawsuits Hartford settld that lawsuitandpaid Travelers$245,000.

! Both HartfordFire Insirance Company and Twin City Fire Insurancenpanyissuedpoliciesto WayneDalton.
Duringthe rekvarn time period, HRH Door Corpwas namd Wayre-Dalton Corp. In their briefs the partiesrefer
to the daintiffs collectivelyas“Hartford’ anddefendahas"“WayneDalton” The Court adoptthe patiies
monikers.
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Hartford, in turn, soughtreimbursemenfrom WayneDaltonfor the $25,000it paid Travelers
WayneDalton declined to pay Hdadrd.

ThereafterHartfordfiled this lawsuitalleging breach of contraof theinsurance policy
andseeling reimburement fromWayneDalton for the $245,000t paid tosette with Travders
in addition to $9,23% claims it is owed for othdpsseaunrelagd to its settlement with
Travelers It hasfiled aMotion for Sumnary Judgmenttereinafter “Motion”), arguingthatthe
express langage of the insurangelicy ertitles it to rambursement fronwayneDalton for the
amount it paid tosettle withTravelers. Because the Hartford policies do not create an obligation
on the part of Wayne-Dalton teimburse Hartforddr the amount it paid tsettle with
TravelersHartford’ s Motion to recover thasumis denied andWayne-Dalton isentitled toan
entry ofjudgment on tat claim. Hartford’s Motion is also denied with spect to its claim that
WayneDalton owes it $9,239 for oth&wssesbecause a genuine issuarddterial fact exdts
regarding tht claim.

|. Background?

At all relevant timesWayne-Dalton, an Ohio corporation, manufaered and ®Id garage
doors, garage door openers, and related products. Doc. 1, pHarférd, aConnecticut
insurance comgmy, issued a @mmercialGeneralLiability Insuranceolicy (CGL) to Wayne
Daltonannually for threeyears spanning June 1, 2000 throughdun2003. Doc. 30-3, pp. 2-
64. EahyearaDeductible Liability IrsurancgDLI) endorsemerissuedandse a $500,000

dedudible per occurrenceDoc. 1-2. TheCGL and DLI polciesfor each yeahave the same

2 There areno disputed materialdctsin this case. There are arfaisputel immaterial factsthat cb not affect the
outcome of this casa-or convenienceand toprovide contextthe Court reciteslartford s version othefacts
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effect for purposes of this lawsw@and wil hereinafter be referred tarsply as“*CGL” and
“DLL"3

Travelersinsurance Company (“Travelersi3suedsimilar commercial general liability
policies toWayneDaltoncoveing four annual periodsrbm line 1, 2003 to June 1, 2067oc.
30, p. 6.

During the timgoeriod within whichWwayneDalton was covered by the Hartford and
Travelerspolicies,it was engaggas asubcontractor by general contractors and/or developers of
residential hasing developrantsin California. Doc. 30, p. 6; Doc. 34, p. Between201land
2013, variougalifornia homeavners suedhe generatontractor&developers of several of the
resicential housing developmentswhich WayneDalton had been engaged as a subcontractor,
assertingconstruction defect claimsThecases were brought California state coudnd
collectively ught millions of dollars in damages. Doc. 30, p. 6.

Although neither party expressly says so, they appear to thgitclee general
contradors/deelopers were considered an insupadty covered bythe Hartford and T&velers
policies issued to WaynBalton Doc. 30, p. 7; Doc. 34, p. 4; Doc. 30-3, p(C&L). The
Sixth Circuitrecentlydescribed how this aspectafCGL normallyworks:

A contractor hires a subotracor to perform some work. Pursuant to the subcontract, the

subcontractor maintains a CGL @yl that in addition to covering the subcontractor,

covers the contractor as an additional insured. The idea is that if a third partyidet
because of # subcontractor’s work, and that third partysstie contractor, the

subcontractor’s insurevill take cae of everything. But contractors already h&@@L

policies of their own which cover them in the event of such an accident. So to avoid
overlapping cogragea contractor’s insurer will include a prons in its policy saying

3 Hartford stbmittedonly the June 200@)une 2001CGL with its Motion. Doc.30-3. It filedthe DLIsfrom all three
yearswith its Complaint. Doc. 2. Thefirst two DLIs are similarandthe thirdDLI adds languagehat no pant
relies on to spportits case. In other evds, the pdies do nd appear talisput that the CGLsubmitted by Hartfod
is identical,in relevant jart, to the other two CGL policiesor do the parties argubatthe third DLI ismaterially
differert from thefirst two DLIs. Accordingly, theCout citesto the CGL filed as an ekibit to Hartford s Motion
(Doc. 30-3) and the20032001DLI (Doc. 12, pp. 23).

4 Neither party provides the Travedepolicies Hartford states thats policesand the Tavelers policies were
“similar’ to each otheand WayneDalton does not dispute thas®rtion.
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that if the contacta is cowered as an additional insured in a subcontractor’s policy, the

contractor’s policy is “excess.” This is called anH@tinsurance” provision. Usually,

opeaates such that the contractor will firgly on its coverage as an additional insured

(the contractor’s “other insurance”), then turn to its own insurer.

Commerce & Indudns. Co. v. Century Surety Ce FedApp’x --, 2020 WL 2095822, at *1
(6th Cir. April 30, 2020).

As insureds under the policies issued to Waya#ien thegeneral
contracors/developersn the California lawsuitsendeed the defense of dse lawsuis to
HartfordandTravelers Doc. 30, p. 7.Hartford“either reserveds rights or declined to
patticipate in the defnseof the developers and general contractarghe Cdifornia lawsuits
Doc. 30, p. 7.But Traveles participatedn the defense of the lawsuits and putpdly acrued
$630,398.23 in defense costBravelersthen sued Hartford, seeking contribution. Doc. 30-4.
Hartford settled that lawsupayingTravelers$245,000for its share of defense cost®oc. 31-1
(settlement agrement. Hartford, in turn,sought reimbursaent from WayneDalton pursuant to
the DLI, whichprovides fora $00,000deductible peoccurrence. Da 1, p. 3, 110. Wame
Dalton refused to pago Hartfordbrought this lawsuit again§¥ayneDalton, alleging breach of
contract and seekimgimbursemenof the $245,000. Doc. 1, pp. 34t also alleges that
WayneDalton owes itfanadditional $9,239 in losses pursuant to the policy. Doc. 1, pp. 3-4
Doc. 32, p. 5.

II. Legal Standard

Rule 560f the Federal Rules of CiMrocedureprovides that “[tlhe court shalrgnt

summary judgment if the movant shows that there is no genuingelisgo anymaterial fact

and the moant is entitled to judgment as a mattétaov.” Fed. R. Civ. P. 56. The movant

“bears the initiaregonsibilty of informing the district court of the basis for its motion,

5 In its Complaint,Hartford seeks$252,685.33nd $1,554.251n its Motion, it seels $245,000and $9,239
respetively. Doc. 30,p. 11. TheCourtcitesthe amant it as®rtsin theMotionin the balance of this opinion.
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identifying those portions of the pleadings, depositions, answers to interrogjcanide
admissions on file, togetherith affidavits, if anywhich it believes demonstrates thiesence of
agenuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986) (internal
guotatiors omitied).

After the moving party hecarried itsnitial burden of showing that there are no geeuin
issues of material fact in disputbe burden shifts to the non-moving paratsushita Ele.
Indus. Co. v. Zenith Radio Corg75 U.S. 574, 586-87 (1986)Inferences to be drawn from
the underlying facts . . . must be viewadhe light most favable to the party opposing the
motion.” I1d. at587 (internal quotations and citations omitted). However, the non-moving party
“must do more than simply shaWwat here is some metaphysiaiubt as tohe material facts.”
Id. at586. The non-moving py must present specific facts tlitnonstratethere is a genuine
issue of mateal fact for trial. I1d. at 587. “The ‘mere possibility’ of a factual dispute is not
enough.” Mitchell v. Tdedo Hosp. 964 F.2d 577, 582 (6th Cir. 1986).

“Only disputesover facts that might affect the outcowfethe suit under the governing
law will properly preclude the entry of summary judgmemriderson v. Liberty Lobbinc.,

477 U.S. 242, 248 (1986)A genuine ssue for trial exists ‘if th evidence is such that
reasonable jury could return ardget for the nonmoving party.””’Muncie PoweProducers, Inc.
v. United Techs. Auto., In828 F.3d 870, 873 (6th Cir. 2B0(quoting Anderson477 U.S. &
248). Thusfor a m@rtyto avoid summary judgment, “there must be evidence on which a jury
couldrea®nably ind for [that party].” Anderson477 U.S. at 252. Accordingly, in determining
whether summary judgmeist warranteda courtgenerally askéwhether theraes evidence upon
which a jury can properly proceed to find a verdict for the partyymiod it, upon whom the
onusof proof is impoed.” Id. (citation omitted).

[11. Analysis
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A. Theparties agreethat Ohio law and Californialaw arethe samein material
respects and that either can govern this case

Becausehis cae 5 before the Court pursuant to divergityisdiction, 28 U.S.C. § 1332,
state law governs thedaimsin the Comfaint. Erie R.R. Co. v. Tompkin304 U.S. 64, 78-80
(1938). Theparties do not discusshether Ohio law, Cédbrnia law, or some other state law
applies In itsbrief, Hartfordstaestha itsreading of thepolicy is suppored“[u] nder welt
settled California lawi without further explnation or angsis. Doc. 30, pp. 10-11In its
opposition bief, WayneDalton stées “While the Policies were issued to WayDalton in
Ohio, it does not matter wheth@hio or California law appli€sbecausé€[t]h e two states are
similar on key prigiples of law. Doc. 34, p. 7. In itseply brief, Hartfod agres, as it citego
and relies pon both Ohio and Californi@dal authority Doc. 35, pp. 7-89.

A courtmay*“rely on the litigants’ agement about the governing ldar, more often, on
one litigant’s fallure to dispute the issue) to avoid deciding what could be knotty choil@svof-
guestions.”Masco Corp. v. Wojcik795 F. App’x 424, 427 (6th Cir. 20293BJ Corp. v. E.
Ohio Paving Cqg 139 F.3d 1080, 1085 (6th Cir. 1998 caoordingly, this Court elies o the
parties ageementhatthe law in both states is similar mmaterial respest Indeed, the Court
finds that the outaoe of this case is the same whet@éro law or Cafornia law applies

The parties agree thah insurancecontract litgation under Ohio an@alifornia law, a
court looks to the plain languagétheinsurance policys a whble, includinganyendorsements,
andthatanyambiguity is ultimatelyconstued againisthedrafterinsurer See, e.gWedfield
Ins. Co. v. Galatis797 N.E.2d 1256, 1261-1262 (Ohio 200jydeeConst. Co. v. Ins. Co. of
the West 92 Cal. Rptr. 2d 443, 450-451 (Cal. Ct. App. 20@8)modified on denial of reh’g
(Feb. 23, 200). The Court aplies these legal prciplesin theandysis that follows

B. Therelevant portions of the CGL and DLI relied upon by the parties



Both parties rely upothe expresdanguageof the pdicy to suppat their contrary
positions. Specifically, theyrely upon the definitionsontanedin the CGL andwo key
provisionsset brthin the DLI. The relevantefinitionsin the CGLare as follows

6. “Claim” means a denmal receivedby ary insured fordamageslleginginjury or

damagdo persons or property including the ingion of a“suit” for suchdamages

against any insured.

7."Claim expenses” means all expenfesurred by udy or on behalf of an insured.]

But “claim expensg” include only those expenses incurred in the investigation or defense
of “claims” or “suits”

“Claim expensésare not damages.

*kk

23. “Propery danage” means:

a. Physical injury taangible property, including all resulting loss of use of that
property....; or
b. Loss of use of tangible property that is not physically injured....

*k%k

25. “Sut” means aivil proceeding in which damages besaaf “bodily injury,”
“propeity damagé,“personal injury”or “adwertising injury to which this policy applied
are alleged.

“Suit” includes:

a. An arbitration proceeding inlich such damages are cl&dand to which you
must submit or do submit with our ceam; or
b. Any other alternative digpe resolution proceeding in which damages are eldim

and to which you submit with our consent.
Doc. 30-3, pp. 15, 16, 18, 19. The parties do not dispatédlaim expenses” includes
litigation defense costs.

TheDLI sesforth a $500,000 per occurrence deductible. Doc. 1-2, p. 2. The fwo ke
provisiorsrelied upon by the partietate

1. Subjetto the Limits of Liability and all other terms andnlitions ofthis policy, aur

obligations to pay damagesdafclaims expenses” on your behalf applies only to the

amount of damages and “claimspenses” in excess of adgductible amounts setrth
in the Schedule ....

*k%k



4. We maypay anypart or all & the deducble amount to ffect settlement of my

“claim” or “suit” and, upon notification of the action taken, you shall promptly reimburse

us for such part of the deductible amount as has beemhyaisi
Doc. 1-2, pp. 2-3.

Hartford argues thatbased omLI section(1), supra,the $500,000 peroourrence
dedctible expressly applies to bottaims ad claim expensesAnd, becauseéiarford entered
into a settlemat with Travders wheréy it contributed talefense costshat Travelersincurred
defending the contramts/developers in the Califoalitigation, underDLI sectian (4), supa,
WayneDalton is expresslgbligatedto reimburseHartford forthe £45,000.

WayneDalton disagrees. Relying on D&éction(4), it argueshat Hartford did not pay
Travders tosettle & claim” or “suit” as thosdemms aredefined under theCGL. Doc. 34, pp. 4,
8. It points out thathose termsire cfined agefering to “property damagedndassets that
Hartford paidTravelers for defense sts not propety damage® WayneDalton asosubmits
thatHartford did notsettlea claim or suit aginst an insured, bat claim against itdf. Doc. 34,
p. 8. Finally, it asserts thdtlarford has not show that it wagequired o permittedto defend
the contractors/del@pers in theCalifornia litigation; thus Hartford has naight to
reimbursement from \AyneDalton. Doc. 34, p. 10.

In reply, Hartfordmaintains that thelain languagef the CGL and DLEntitled Hatford
to settle with Tavelesfor claimexpenses ahto seekeimbursemenfrom WayneDalton. Da.
35, pp. 3-6. timaintains that the fact that it initialdeclinedto particpate in the defense tife
contractors/developers does not charigeight to seekeimbusemenfrom Wayne-Dalton.
Doc. 35, p. 5.

C. Hartford isnot entitled to reimbur sement from Wayne-Dalton

6 WayneDaltonalsoas®rtsthatHartford did not payor “advertising injury,” “bodily injury,” or “personainjury.”
Doc. 34, p. 8.Hartford agees it states that it paid fdpropaty damag.” Doc. 35, p. 5.
8



Essentially the partieslo not disagree abowthat the policy langagemears. Rather,
theydisagree about the nature of the reimbursement Hartfeks sand hev thatchanges, or
does not chang&YyayneDalton’s obligations under thamhgiage inthe policy.

WayneDaltori's view isthatHartford seeks reimbisement foia settlementvith
Travders and that, under the policy,is not obligated to reimburse Haottl for that settlement
expenditure.Hartford s view is thatregardessof when or to whom it paid the $245,0Qbat
moneyrepresents clairaxpensesacauedin defense othe contractors/developersthe
California litigation Andthat is anexpenditue the policyexpresslyprovides for andor which
WayneDaltonmust reimlirse it

Wayne-Dalton’s view is more accurateHartfords settlement with Tavelers wasiota
settlementof a“claim” or “suit” as those terms are defined in the CQlhe LLI, section (4),
provides that Hartfordcan seek reimbursemigfrom WayneDaltonfor an anountit paid“to
effectsettlement of anyclaim’ or ‘suit’” Doc. 30-3, p. 22. TheCGL definesa “claim” as “a
demand received by any insured for damages ... including the institution af &issuch
damages against anysired.” Doc. 30-3, p. 15:Suit” is defined as “a civil proceeding i
which damages...to which the policy appla®e d eged.” Doc30-3, p. 19. The defining
feature of bthterms is that they involvéamages.Convergly, the CGL defines “claim

expenses” as expensesurred “in the investigation or defense of ‘claims’‘suits™ and states,
“Claim expenses’ ar@ot danages.” Doc30-3, p. 16.Because claim expenses are not
damages, they cannot béctaim” or a “ait” asthese termsare defined ithe CGLor as thos
term arereferenced in the DLI Thereforenetherthe CGLnor the DLIentitles Hartfordto
reimbursemenfrom WayneDalton for its $245,000settement with Tavelers.

The legalauthorityHartford cites in support of its position is not on point. Doc. 30, p.

11. InAm. W. Door & Trim v. Arch Specialty Ins. C2015 WL 1266787 (C.D. Cal. Mar. 18,
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2015), the court dcused whether thensurancepolicy languaye permitted thénsurerto settle
lawsuits filedagainsthe insured without the insed s permission and diermined thathe policy
language did permit the insurer to settle such lawsuitowt the insireds consen Similarly,
in New Plunbing Contractors, Inc. v. Edwards, Sooy & ByrbA1 Cal.Rptr.2d 472, 47&4l.
Ct. App.June 25, 2002), thplaintiff, a plumbing subcatrador, challenged itsnsurer’s right to
settlelawsuitsfiled against thgeneral contraot, also annsured under the policyor
constructiordefectswithout the phintiff’s consent The court found that thesarancepdlicy
expressi provided that the insuréadfull discretion tesettlewithout the insured permgson.
Id. at 474. In both cases, the insuracospanywasacting within the purview of thexpress
policy languagéy setting lawsuitsthat had beefiled againstaninsured. HereHartford did
not settlea lawsuitfiled against an insured.

Finally, even if theCGL andDLI| languagecould be said to be ambiguous, the Court
construes the language of the insurance contract against tte#/itisafrer, Hartford. Westfield
Ins. Co, 797 N.E.2cht 1261-1262Pardee Const. Cp92 Cal. Rptr. 2@t 450-451. Although
the partieslo not state tht Hartfordwasthe drafer, the CGL and DLIndicatethatHartford was
the drafter.See Doc30-3, p. 3; Doc. 1-2, p. £GL and DLI containinga Hartford copyright
mark).

As plained above, Hartford isohentitled to summarypgment orthis claim.
Furthermore asthe outcome hinges on te&presgolicy language anthat policy langage
favors Wayne-Dalton, the Courerebyprovidesnotice thatwithin ten day of thelate of this
order, it intends to enter judgent in favor ofWayne-Dalton on this claim.SeeFed.R. Civ. P.
56(f)(1) (“After giving notice ad a reasonable time to respond, the court mgyantsummary
judgmen for a nonmovant?)Yashon v. Gregory’37 F.2d 547, 552 (6th Cir. 1984 {fe

clearly established rule this circuit is that a district coumust afford the party against whom
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sua spote summary judgmenis to be entered ten-days notice and an adegymbrtunity to
respond.”);Meyer v. AmerisourceBergen Drug Cqrp64 FedApp'x 470, 478-479 (6th Cir.
2008) summary judgent was propéy entered by district court in favor of non-maoyg paty
when ro genuine issue of material fact existdte dispogion of the case hinged on tkentract
languageand thassuehad benfully briefed)

D. Hartford does not show it isentitled to recover $9,239 in other losses

Hartford dso submitsthatit is entitledto summary judgment on its claim that Wayne
Dalton owes it $9,239 inossesunrelatedo the gttlement withTravelers Doc. 30, pp. 11-12.
WayneDalton argues that Hartfd is not entitled to rea@r that amounbecausé did not
includeany allegationén the Complaintegarding th&9,239andit provides naletail as what
this amount is for or whit has a legal right to recover itDoc. 34, p. 3. The Court finds that
Hartford has nomet its initialburdenon its motion for summary judgmetat shav that Wayne
Dalton owesit $9,239.

In its Compdint, Hartfordstates;in 2017, The Hartford paid an additional loss
reimbursementf $1,554.25.” Doc. 1, p. 3, Y11. iks Motion, it has recalculateddabamount to
$9,239. Doc. 30, p. 11. In suppoftits assertedight to recoverhtatamountHartford relies on
thedeclarationof Cynthia Finleyjts OperationDirector for Risk Management and Financial
Services Doc. 35, p. 8; Doc. 32Finleys declaationstates; The Hartford alsancluded a
claim to recover the sum of $9,239.00 for the un@aidunts invoiced to Wayne-Dalton in
connection with other claims unrelated to the California construction litigatiorhantavelers
settlement. Doc. 32, p. 5, T12Attached tahedeclardion are19 pages ofine iteminvoicing.
Doc. 32-1. Thdist includesvarious amounts,@snedatedas far back as 1995. E.g., Doc. 32-1,
p. 9. Theeis no identification of theelevant itemspurportediytotaling $9,239andno

explanation as to why tke losseare covered under thelcy and owed by WaynBalton.

11



Although Hartford states that it also attached invoices totally $9,239 to the Conhiple¢. 35,
p. 8, theinvoices attached to the Complaint, which aféedentfrom the invoices attdwed to
Finley s declaratin, do not show that Wayrigalton owes Harfiord $9,239, or any amount.
Indeedat the time it filed its ComplainHartford itself wasapparently confused abotiet
amount itbelieved Wayne-Dalton puportedly owel, asseiing it owed$1,554.25.

In its reply brief, Hartfordcontends thatVayne-Dalton does not disputbat the mvoices
wereissuedfeceivedand remairunpaid. ThusHartford, asserts, WagADalton has nahet is
burden to she that thee is a genuinessueof mateial fact that itowes Hartford $9,239. Doc.
35, pp. 8-9.Howeva, it is Hartfordwho has the initial burden to shatws entitledto sumnary
judgment, and it has natet that initialburdenbecause it has notqvided any evidence
showingthatWayneDalton owes $9,239 fdossesunder the CG and DLI. Celotex Cep., 477
U.S. at 325Adickes v. S.H. Kress & C@&98 U.S. 144, 160 (197(0j the movant fails to satisfy
its burden on summary judgment, the non-movant is “not required to come forward” with
opposng evidence, citig a Fed.R.Civ.P. 56(e) Advisory Comtagcomment)Alexander v.
F.B.l., 691 F.Supp.2d 182, 193 (D.D.C. 2018cordingly, Hartford is noentitled to summary
judgment on itlaim to recovef9,239. A genuineissueof material facexistsas tothis daim,

and, therefore, it is a matter fojuay to determine
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V. Conclusion
For the reasons explained aboMeytfords motion for sinmary judgnent (Doc. 30)s
DENIED. WayneDalton is entitledo anentry ofjudgment in is favor on Hartforts claim that
it owes $245,000. Accomljly, within ten dayf the date of this Ordethe Court Wl enter
judgment in favor of Wayn®altononthis claim With respecto Hartford’s claim that Vdyne
Daltonowes $9,239 in other, unideiied lossesa genuine issue ofiaterialfact exists,
preduding summary judgment to either partyherefore, lhis case wilproceed to tal on

Hartford s claim that Waya-Dalton owes $9,239.

IT 1S SO ORDERED.

Dated: June 16, 2020
/s/ Kathleen B. Burke

Kathleen B. Burke
United Stées Magistrate Judge
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