MSP Recovery

Claims, Series LLC et al v. Grange Insurance Company Dod.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

MSP Recovery Claims, Series LLC Case N0.5:19¢cv00219
etal.,
Plaintiff s,

-VS- JUDGE PAMELA A. BARKER

Grange Insurance Company
MEMORANDUM OPINION AND
Defendant ORDER
Currently pending is Defendant Grange Insurance Company’s Motion to Disnsssputo
Federal Rules of Civil Procedure 12(b)(1) and (6). (Doc. No. 12.) PlaintiffsR&sBvery Claims,
Series, LLC and Series 118509 filed a Brief in Opposition, to which Defendant replied. For t
following reasons, Defendant’s Motion to Dismis&SRANTED IN PART and DENIED IN PART
l. Procedural Background
On January 28, 201®laintiffs MSP Recovery Claims, Series LLC and Seried 1:609
LLC (hereinafter referretb collectively as “Plaintiffs”) filed a Class Complairstgainst Defendant
Grange Insurance Company asserting a private cause of action for doublgeslamder the
Medicare Secondary Payer Act, 42 U.S.C. § 1395y(b)(3)(A). (Doc. No. 1.) ThereinfiBlaliege

that Defendant “has repeatedly failed to reimburse payments by Plaiatifignors and the Clas

1 The Complaint defines the putative class as follows: “All Medicare Advantaggniations, or their assignees, tha
provide benefits under Medicare Part C, in the United States of Ameridésdeditories, with made payments for a
Medicare beneficiary’s medical expenses where Defendant: (1) is the priayanylyy virtue of having settled a clain
with Medicare beneficiary enrolled in a Medicare Advantage plan; (2) settlegwtedts pay for personal injes with

a Medicare beneficiary enrolled in a Medicare Advantage plan; and (3) failed to reémidedicare Advantage
Organizations, or their assignees, the payments provided for migelica and services related to the claims settled

Defendant. Thislass definition excludes (a) Defendant, its officers, directors, geament, employees, subsidiarieq,

and affiliates; and (b) any judges or justices involved in this actionranthambers of their immediate families.” (Doc
No. 1 at 1 60.)
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Members on behalf of Medicare beneficiaries enrolled in Part C of the Medicare .Aatmedical
expenses resulting from injuries sustainednraccident.” Ifl. at 7 2.)

Grange filed a Motion to Dismiss pursuant to Fed. R. Civ. P. 12(b)(1) arh (@pril 4,
2019. (Doc. No. 12.) Plaintiffs filed a Brief in Opposition on May 6, 2019 (Doc. No. 17), to wh
Grange replied on June 3, 2019 (Doc. No. 2The parties eacBubsequentlyiled Notices of
Supplemental Authority. (Doc. Nos. 24, 25.)

This matter was rassigned to the undersigned on June 28, 2019 pursuant to General
2019-13.
Il. Factual Allegations

The Class Complaint contains the following factual allegati@sDecember 26, 201E,C.
was injured in an accident, as a result of whiefske sustained a variety of injuries and requirg
medical treatment and servicedo¢€. No. 1atf1 8, 9.) Athistime, E.C. was enrolled in a Medicar
Advantage Plahissued and administered by SummacCare, (fit.at § 7.) E.C.’s medical providerg
issued a bill for payment of the accidealated medical expenses to SummacCare in the amour
$8,864.78. I@. at 1 10.) SummacCare paid $786.4#6L.) (

The tortfeasor responsible for the accident was insured by Defendant Grange liadul&ty
insurance policy.I¢. at 1 8.) E.C. subsequently made a claim against the tortfeasor, which Defe

settled forthe total amount of $13,800(Id. at § 11.) Plaintiffs allege that, as a result of thi

2 As discussethfra, Part C of Medicare created the program now known as “Medicare Advantage.” thiageogram,
enrollees may obtain their Medicare benefits through private insuraya/iikas Medicare Advantage Organizations (
“MAOSs") instead of receiving direct benefits from the government undeiriddesi Parts A and BRlaintiffs allege that
SummacCare is a Medicare Advantage Organization, or “MAOdGc(No. 1 at 1.5
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settlement, “Defendant became a primary payer and subject to liability@des Eaccidentelated
medical expenses.”ld.)

Plaintiffs allege a similar set of facts with respect to claims relating to medicateser
provided to D.W. and M.K, both of whom weaésoenrolled in Medicare Advantage Plans issug
and administered by SummaCare. Specifically, Plaintiffs allegedha¥lay 6, 2012 and Octobel
25, 2015, respectively, D.W. and M.K. were injured in accidents caused by todfezmoed by
Defendant under liability insurance policiedd. (at 1 20, 27.)D.W. and M.K. sustained injuries
that necessitated medical services and treatmihtat(] 221, 27-28.) D.W.’s medical providers
issued a bill for payment of the accidealated medical expenses to SummacCare in the amour
$7,601.13 of which SummacCare paid $2,114.50d. at 1 29.) M.K.’s medical providers issued
bill for payment of the acc&htrelated medical expenses to SummaCare in the amoun
$218,486.01of which SummacCare paid $51,393.2W. &t 1 22) D.W. and M.K. asserted claims
against Defendant’s insureds, which Defendant subsequently settled for undecdiants. I¢. at
11 23, 30.) Plaintiffs allege that, as a result eéésettlemerd, Defendant became a primary pay4
and subject to liability for D.W.’s and M.K.’s accidenelated medical expensedd.}

Plaintiffs MSP Recovery Claims, Sesjd LC and Series 281509, LLC claim that, as a
primary payer, Defendant is legally obligated to reimbuise Medicare payments made by
SummacCare with respect EoC., D.W, and M.K. (d. at § 3.) Plaintiffallege that they have theg
legal right to pursugheseclaims for reimbursement pursuant to a series of assignment agreem
copies of which are attached to the Complaintd. &t { 13.) See alsoDoc. Nos. 15, 1-6.
Specifically, Plaintiffs allege that, on May 12, 2017, Summa@actcMSP Recovery, LLC entered

into a “Recovery Agreement,” in which SummaCanevocably assigned all rights to recove
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conditional payments made on behalf of its enrollees to MSP Recovery? I(D©c. No. 15 at §
4.1) (hereinafter the “Recovery AgreementY.hereafter, on June 12, ZQMSP Recovery, LLC
assigned all rightsinder the Recovery Agreement ‘tBeries 1611509, LLC, a series of MSP
Recovery Claims, Series LLC(Id. at § 15.)SeeDoc. No. 16. On September 5, 2018, SummaCare
sent a letter to MSP Recovery, LLC in which it confirmed that it “has consemtegproved, and
ratified the assignment of Recovery Agreement executed on June 12, 2017 by MSENR et@y,
and all rights contained therein, including all claims and reimbursement rights] ia &vor of
MSP Recoery Claim Series, LLC or any of its designated series, including but natdinaf Series
16-11-509.” (Doc. No. 1-7.)

Meanwhile, on May 10, 2017, MSRecovery, LLC sent a letter to Defendaagarding
SummacCare’s payment of E.C.’s medical expenseshich it placed Defendant “on notice that
pursuant to our client's rights as an MAO or a contracted risk provider,dgttdrd that payment for
Medicare health benefits and costs for medical services and/or supplies werbyntad Medicare
Secondary &yer or at risk provider for which your Company is the primary payer and/or plan we
hereby assert our rights as a Medicare secondary payer, and request thaivigeu usr the
information requested below in order to confirm our rights and comply with our coordination of
benefits obligations.” (Doc. No-4.) The information requested by MSP Recovery, LLC included
the insured’s contact information, a copy of the policy, the limits of liabiligyagment of any policy
or coverage defenseand any copies of documents or checks evidencing any settlements made o

behalf of the Medicare beneficiaryldJ)

3 MSP Recovery, LLC is not a party to this action.




After Defendant failed to submit reimbursement for E.C., D.W. or M.K.’s mediqanses,
Plaintiffs MSP Recovery Claims, Series LLC and Seried 1:609, LLC filed the instant action
against Defendant Grange January 28, 2019. (Doc. No. 1.)

. Standards of Review

Defendant moves for dismissal on the basis of both lack of subject matter jiorsdinder
Fed. R. Civ. P. 12(b)(1), and failure to state a claim under Fed. R. Civ. P. 12{i)é3¥tandard of
review of a 12(b)(1) motion to dismigs lack of subject matter jurisdiction depends on whether {
defendant makes a facial or factual challenge to subject matter jurisdi¢fi@yside Church v. Van
Buren County 847 F.3d 812, 8147 (6th Cir. 2017). A facial attack “questions merely the
sufficiency of the pleading” and requires the district court to “take[ dllegations in the complaint

as true’ Gentek Bldg Prods., Inc. v. Shervivilliams Co, 491 F.3d 320, 330 (6th Cir. 2007)0

survive a facial attack, the complaint must contishort and plain statement of the grounds for

jurisdiction. See Rote v. Zel Custom Mfg. L1826 F.3d 383, 387 (6th Cir. 201&gle v. Ohio Civil
Service Employees Ass’n, AFSCME, Local30lF F.Supp.3d 1076, 1081-1082 (S.D. Ohio 2019)
A factual attak, on the other handraises a factual controversy requiring the district cod
‘to weigh the conflicting evidence to arrive at the factual predicate that suigietr does or does
not exist.” Wayside Church847 F.3d at 817 (quotin@entek Bldg. Prods., Inc491 F.3d at 330).
The plaintiff has the burden of proving jurisdiction when subject matter jurisdiciohallenged.
Rogers v. Stratton Indys798 F.2d 913, 915 (6th Cir. 1986 he court may allow “affidavits,
documents and even a limited evidentiary hearing to resolve disputed jurisdictaadldaio Nat'l

Life Ins. Co. v. United State822 F.2d 320, 325 (6th Cir. 1990).
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Under Fed. R. Civ. P. 12(b)(6), the Court accepts the plaintiff's factual allegasitme and
construes the Copfaint in the light most favorable to the plaintiee Gunasekara v. Irwin51
F.3d 461, 466 (6th Cir. 2009). In order to survive a motion to dismiss under this Rule, “a complain
must contain (1) ‘enough facts to state a claim to relief that is plagg®) more than ‘formulaic
recitation of a cause of action's elements,’ and (3) allegations that sugggbt to‘relief above a
speculative level.”Tackett v. M & G Polymers, USA, LLG61 F.3d 478, 488 (6th Cir. 2009
(quoting in parBell Atlantic Corp. v. Twombly550 U.S. 544, 555-556, (2007)).

The measure of a Rule 12(b)(6) challergenvhether the Complaint raises a right to religf
above the speculative level “does not ‘require heightened fact pleading of specifics, but oply
enough facts taetate a claim to relief that is plausible on its facB&ssett v. National Collegiate
Athletic Ass'n 528 F.3d 426, 430 (6th Cir.2008) (quoting in pasombly 550 U.S. at 555556).
“A claim has facial plausibility when the plaintiff pleads factual content thavaltbe court to draw
the reasonable inference that the defendant is liable for the misconduct alksgfectdft v. Igbal
556 U.S. 662, 678009). Deciding whether a complaint states a claim for relief that is plausiblg is
a “contextspecific task that requires the reviewing court to draw on its judicjaéreence and
common sense.1d. at 679.

Consequently, examination of a complaint for a plalesclaim for relief is undertaken in
conjunction with the “weklestablished principle that ‘Federal Rule of Civil Procedure 8(a)(2) requjres
only a short and plain statement of the claim showing that the pleader is entitledf {dSydieific
facts arenot necessary; the statement need only ‘give the defendant fair notice ohevhattaim
is and the grounds upon which it restsGunasekera551 F.3d at 466 (quoting in pa&tickson v.

Pardus 551 U.S. 892007). Nonetheless, while “Rule 8 marksnatable and generous departure




from the hypettechnical, codgleading regime of a prior era ... it does not unlock the doors
discovery for a plaintiff armed with nothing more than conclusioigal, 556 U.S. at 679.
V.  Analysis

Defendant argues &htiffs’ claim should be dismissed for several reasons. First, Defen
argues that Plaintiffs lack standing to pursue claims under the Medieaondary Payer Act
(“MSPA”), 42 U.S.C. 88 1395y(b)(3)(A) because Plaintiffs have failegitteer(1) demorstrate that
there is a valid assignment of claims by an MAO to Plaintif§) plausibly allege an injury causally
related to MSPA claims because the Complaint does not allege facts establighihg gtatutory
requirements for conditional paymentene met by Plaintiffs’ assignor.D6c. No. 12) Second
Defendant argues that the Complaint should be dismissed because Medicare Ady
Organizations (“MAQOs”) do not have a private right of action under the MSRA.) (Third,
Defendant argues that Plaintiffs’ claims are barred because they failed totadhefdSPA’s three
year presentment deadline and/or did not provide proper notice to Defendant of conditimadtpay
(Id.) Fourth, and finally, Defendant argues dismissal is warranted beédasiffs fail to allege
facts showing that Grange had a responsibility to pay, which Defendans asgequired to pursue
reimbursement claims under the MSPAd.X

Prior to reaching thenerits of the parties’ arguments, the Court will briefly feth the
statutory and regulatory background relevant to Plaintiffs’ claims.

A. Statutory and Regulatory Background

“Medicare is a federal health insurance program that provides health inshesafis to
people sixtyfive years of age or older, disabled people, and people witlstage renal disease.’

Stalley v. Methodist Healthcarg17 F.3d 911, 915 (6th Cir. 2008). Parts A amof Bhe Medicare
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Act create, describe, and regulate traditional-fegeservice Medicare provisions, which arg

adminigered by the Centers for Medicare & Medicaid Services (“CMS3ee In re Avandia
Marketing, Sales Practices and Products Liability Litigati685 F.3d 353, 357 (3rd Cir. 2012part
C creates the program now known as Medicare Advantage, whildr Medicareeligible persons
may elect to obtain their Medicare benefits through private insurers (alsonkasviviedicare
Advantage Organizations or MAOS) instead of receiving direct benefitstire government under
Parts A and Bld. See also Humana Medical Plan, Inc v. Western Heritage Insuranc8&aF.3d
1229, 1233 (11th Cir. 2016).

Initially, “Medicare paid for all medical treatment within its scope and left private igsu
merely to pick up whatever expenses remain@&id-Med. Applications of Tenn., Inc. v. Cent. Stats
Se. & Sw. Areas Health & Welfare Fyréb6 F.3d 277, 278 (6th Cir. 2011). In 1980, in an effort
curb the rising costs of Medicare, Congress enacted the Medicare SecoagarA&t (“MSP”),
which is located in Pai of the Medicare Act.See42 U.S.C. § 1395y(b). Under this Act, whe
both Medicare and a private plan would cover a Medicare beneficiary’s expensésar®lexithe
“secondary payer” and the private plan is the “primary pay@io-Med. Applications656 F.3dat
281. As the Sixth Circuit explained, “[t]he primary payer is responsible fongdgr the patient’s
medical treatment; however, if Medicare expects that the primary payer wiagpgromptly, then
Medicare can make a ‘conditional paymemt’its behalf and later seek reimbursemeid.”See42
U.S.C. 8§ 1395y(b)(2)(B)(i). If Medicare makes a conditional payment, grenary planmust
reimburse the Medicare Trust Fund. 42 U.S.C. § 1395y(b)(2)(B)(ii). If the priptanyfails to
reimbursehe Fund, the United States may bring an action against any or all entities that are or

required or responsible (directly, as an insurer orisslirer, as a thirgparty administrator, as an
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employer that sponsors or contributes to a group health plan, or large group health plan, @ejtherwi

to make payment with respect to the same item or service (or any portion thecef)a primary
plan? 42 U.S.C. § 1395yb(2)(B)(iii)The United States mahen “in accordance with paragraph
(3)(A) collectdouble damages against any such efititg.

Paragraph (3)(A) of the MSP Act, entitled “Private cause of g¢fprovides as follows:

There is established a private cause of action for damages (which shall be in an amoun

double the amount otherwise provided) in the case of a primary plan which fails to

provide for primary payment (or appropriate reimbursement) in accordance with

paragraphs (1) and (2)(A).

42 U.S.C. 8§ 1395y(b)(3)(A)Subparagraph (1) relates to group health plans and is not relevant t
issues presented herein. Subparagraph (2)(A) provides that Medicare may wbepay primary
plan is expected to pay, “except as provided in subparagraph [2](B),” which in turn prtvade
when the primary plan “has not or cannot reasonablybected” to pay “promptly,” “the Secretary”
may make a conditional paymengee42 U.S.C. 88 1395y(b)(2)(A) and (B)See also Michigan
Spine & Brain Surgeons, PLLC v. State Farm Mutual Automobile Ins.768 F.3d 787, 792 (6th
Cir. 2014).

Interpreting the above, courts have found tH#the Medicare Statute thus creates tw
separate causes of action allowing for recovery of double damages wheareagy prayer fails to
cover the costs of medical treatmentri re Avandia 685 F.3d at 359 When Medicare makes &
conditional payment and the primary payer does not reimburse it, the United Sagitbamg suit

pursuant to 8 1395y(b)(2)(B)(iii). In addition, a private cause of action existsigmiirso 8

1395y(b)(3)(A) when a primary payeiilato make required payments.

o the

0]

The Medicare Advantage Act, commonly known as Part C, was enacted in 1997,e®evente

years after the enactment of the MSP AdHumana Medical Plan, In¢c 832 F.3d at 1235.
9




“Congress’s goal in creating the Medicare Advgetarogram was to harness the power of private
sector competition to stimulate experimentation and innovation that would ultimataly erenore
efficient and less expensive Medicare systdmre Avandia 685 F.3d at 363 (citing H.R. Rep. No|.
105217, at 585 (1997), 1997 U.S.C.C.A.N. 176, -B@5 (Conf. Rep.)). Under the Medicar¢
Advantage program, a private insurance company, operating as an MAO, admihesfaavision
of Medicare benefits pursuant to a contract with CMBart C includes a referente the MSP,
entitled “Organization as secondary payer,” which states as follows:
Notwithstanding any other provision of lafan MAO]® may (in the case of the
provision of items and services to an individual unflemn MA] plan under
circumstances in whighayment under this subchapter is made secondary pursuant to
section 1395y(b)(2) of this title) charge or authorize the provider of such sewices
charge, in accordance with the charges allowed under a law, plan, or poliggetescr

in such section—

(A) the insurance carrier, employer, or other entity which under such law, plan, or
policy is to pay for the provision of such services, or

(B) such individual to the extent that the individual has been paid under such law,
plan, or policy for such services.

42 U.S.C. 8§ 1395w22(a)(4). In several cases, a MAO has contended that 8 13®@&)M4)

(sometimes called the MAO “righio-charge” provision) creates an implied federal cause of action

4 As the Third Circuit explained: “CMS pagsMAO a fixed amount for each enrollee, per capita (a “capitation”). The
MAO then administers Medicare benefits for those enrollees and ashwenmesktassociated with insuring them. MAO$
... are thus responsible for paying covered medical expensesifoeerihaglees. Part C allows MAOs some flexibility as
to the design of their MA plans. The MAO is required to provide the benefitsed under Parts A and B to enrollees,
but it may also provide additional benefits to its enrollees. § 1-328{a)(1)3).” In re Avandia 685 F.3d at 35358.

5 The statutory text refers to MAOs as “Medicare+Choice” organizationsthEaake of consistency and simplicity, this
opinion will refer to these organizations as “MAOs” through&@ege In re Avandj®85 F.3d at fn 8 (noting that, although
the statute refers to Medicare+Choice organizations, the term MAO is the “conggynigrminology”) (citingviedicare
Prescription Drug, Improvement, and Modernization Act of 2003, Pub. E1¥@3 117 Stat. 2176, 42 U.S.C. 958+~
21 note which provides that[T]he Secretary shall provide for an appropriate transition in the useeofetims
‘Medicare+Choice’ and ‘Medicare Advantage’ (or ‘MA’) in reference to the progragerupart C of title XVIII of the
Social Security Act.”)
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for an MAO to recover secondary payments. However, seveuals hae rejected this argument

See, e.g., Parra v. PacifiCare of Ariz., In¢15 F.3d 1146, 1153, 1154 (9th Cir. 2013) (explaini

-

g

that the MAO rightto-charge provisioridoes not create a federal cause of action in favor of g[n]

MAQ”); Care Choices HMO v. Estrom 330 F.3d 786, 790 (6th Cir. 2003) (reaching a simil
conclusion as to 42 U.S.C. 8§ 1395mm(e)(4), which addresses secondary payment by Mg
substitute HMOSs).

B. Subject Matter Jurisdiction

Defendant first argues that this Court lacks subject matter jurisdiction bekmirs#ffs do
not have standing. (Doc. No.-12) “Atrticle Il of the Constitution limits the judicial power of the
United States to the resolution of ‘Cases’ and ‘Controversiddéin v. Freedom From Religion
Found., Inc, 551 U.S. 587, 5308(2007) (alteration in original) (quotiigaimlerChrysler Corp. v.
Cung 547 U.S. 332, 342, (2006))The caseor-controversy requirement is satisfied only where
plaintiff has standing.SeeSprint Communications Co. v. APCC Services,, 1884 U.S. 269, 273
(2008).

“[T]he irreducible constitutional minimum of standing contains three elemenigah v.
Defs. of Wildlife 504 U.S. 555, 5601992). “First, the plaintiff must have suffered an ‘injury ir
fact—an invasion of a legally protected interest which is (a) concrete and partied|aand (b)
actual or imminent, not conjectural or hypothdticad. (internal quotation marks and citation
omitted). “Second, there must be a causal connection between the injury and the conduaineain|
of—the injury has to be ‘fairly ... trace[able] to the challenged action of the defersta not ...
th[e] result [of] the independent action of some third party not before the coudt.’at 566-61

(quotingSimon v. Eastern Ky. Welfare Rights Q#R6 U.S. 26, 4442 (1976)).“Third, it must be
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likely, as opposed to merely speculative, that the injurybelredressed by a favorable decision|.

Id. at 561(internal quotation marks and citation omitted).
Here, Defendant argues that Plaintiffs lack standing because they have faltdet¢l)

demonstrate that there is a valid assignment of claims by a MAO to Plaimtif®3;plausibly allege

an injury causally related to MSPA claims. (Doc. No.11)2 The Court will address each of thesle

arguments in turn.
1. Validity of Assignment
Defendant first asserts that this Court lacks subject matter jurisdlmcause Rintiffs fail

to allege a valid assignment of claims from SummacCare sufficient to confer gtemdssert a claim

under §1395y(b)(3)(A). (Doc. No.1Rat p. 6.)Defendant advances numerous arguments in support

of this assertion. Defendam argues that Plaintiffs do not have standing because “the Reco
Agreement does not describe SummaCare as a MA@."a{ p. 8.) Defendantalso assertsthat
Plaintiff MSP Recovery Claims, Series Llddes not have standing to assert a clagécause its not
in the chain of assignments from SummacCare; i.e. Plaintiff MSP Recovery Canes LLC is not
a party to either the May 2017 Recovery Agreement or the June 2017 Agreemenainttfi Beries
16-11509, LLC. (d.) Defendanthenargueshat the May 2017 Recovery Agreement is not a tr
assignment of claims because it does not identify any specific claims diclaeies, prohibits
assignment without the consent of the other party, is effective for only oneifeautomatic annual
rerewal unless terminated, and is “clearly prospective in natutd.’a( p. 7.) Finally, Defendant

argues that the Recovery Agreement is not a valid assignment under Ohio lagelfecatingent

very

fee arrangemestin which a party agrees to share recovery with a second party who will pursue the

recovery, do not give the second party standing to assert the cladndt §. 8.)

12




Prior to reaching the merits @fefendant’sarguments, the Court first addresses the proy
standard of review. As noted above, the standard of review of a 12(b)(1) motion t® dasrask
of subject matter jurisdiction depends on whether the defendant makeal afdactual challenge
to subject matter jurisdictioWayside Churcl847 F.3d at 81-6L7. Here, Defendardoes ot clearly
indicate whether it is asserting a facial or factual challenge with respecatgument regarding the
validity of the assignments at issue.

For the following reasons, the Court construes Defendant’s Motion as raisinglaattack
on the Court’s subject matter jurisdiction. Throughout Section Ill.A.1 of itsdvaind Section
IILA.1 of its Reply Brief, Defendant bases its argursent Plaintiffs’ alleged failure to plausibly
allege the existence of a valid assignme8ee, e.g.Doc. No. 121 at p. 6; Doc. No. 21 at p. 2.
Moreover, Defendant does not cite any affidavits or documents outside those datiacine
Complaint in support of its legal argumentee, e.g., MSP Recovery Claims, Series LUTSAA
General Indemnity2018 WL 5112998 at * 7 (S.D. Fla. Oct. 19, 2018) (“Because USAA does
ask the Court to consider any extrinsic evidence outside the [complaint] tactsnaents, the Motion
‘constitutes a ‘facial attack on [Plaintiff's] standing.”fhus, and in the absenceasfy meaningful

discussion of this issue in its Motion or Reply Bfiethe Court treats Defendant’s argumen

5 1f Defendant sought to raise a factual attack on the Court’s subjeetr fuatsdiction with respect to the validity of the|
assignments at issue, it was incumhgmin Defendant to make that clear in its Motion and briefifibe Court notes
that, in the Fact section of its Motion, Defendant does reference the exatisid of extrinsic evidence in deciding 4
motion under Rule 12(b)(Bnd cites the affidavit of Dominic Moscato. (Doc. No:11at p. 3.) At no point, however,
does Defendantate that it is raising a factual challenge to subject matter jurisdiciomoes Defendant argue that Mr
Moscato’s affidavit bears any relevance to the particular arguments it r@ggading the assignments at isdnesum,
Defendant fails to eithierecite the standard of review for dismissal under Rule 12(b)ébusk the differences between
facial and factual challenges to jurisdiction, or clearly articulate wipat ¢y challenge it is raising in the instant casg
Defendant did not put Plaintiffs on notice that it was raising a factual challepgesdiction and, therefore, the Court
treats Defendant’s Motion as raising a facial challenge with respect tegheés i
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regarding the validity of the assignments as raising a facial attack. Awglgrdn considering the
parties’ arguments on this issue, eult “must take the material allegations of tlwerhplaint] as
true and construe[ ] [them] in the light most favorable to the nonmoving pddyited States v.
Ritchie,15 F.3d 592, 598 (6th Cir. 1994¢ee also Gentek Bldg. Prod$91 F.3cat 330.
a. Failure to allege that SummacCare is a MAO

Defendant asserts that dismissal is warranted because “the Recovery Agreessembtd
describe SummaCare as a MAO, but rather as a Health Maintenance Organization, Maant
Service Organization, Independdmactice Association, Medical Center, and/or other health g
organization and/or provider.” (Doc. No.-12at p. 8.)Defendant argues this language is insufficie
to confer standing to assert a cause of action under 42 U.S.C. § 1395y(b)(33A8t p(9.)

In response, Plaintiffs note that the Complaint specifically alleges that Suanena@ MAO.

(Doc. No. 17 at p. 1, fn 1)SeeDoc. No. 1 at | 7.Plaintiffs argue that “Defendant’s attempt to call

that fact into question strains reason,SasnmaCare’s status as a MAO is readily confirmed
reference to the MA Plan directory published by the Centers for Medicare andaleServices
(‘'CMS’).” (Id.) Defendant does not address this issue in its Reply Brief.

The Court findsPlaintiffs have sufficiently alleged that SummaCare is a MAD.the
Complaint,Plaintiffs specifically allege that SummaCare is a MAO and that E.C., Brd/ M.K.
were enrolled in Medicare Advantage Plans issued and administered by Summal@areapacity
(Doc. No.1 at 11 7, 10, 19, 22, 26, 29.) MoreovehjlertheMay 2017Recovery Agreement does
not specifically describe SummaCare as a MAO, it dbescribeSummaCare as a healthcar
organization that provides, or provides for the provision of, medical and loeatthservices to

persons, “including but not limited to those who are covered under government hegitioggams
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such as . .Medicare Advantagé (Doc. No. 15 at PagelD# 471emphasis added)n addition, the
Agreement provides that MSP Recoveryl wnalyze certain data in order to “identify claims tha
should be paid by a primary payer, including those that should have been paid . . . as reqiated
and/or federal laws as it pertains to the processing of claimMegi@are Advantage Orgaation”
(Id.) (emphasis added)Takenas a whole, the Court finds that Plaintiffs have sufficiently alleg
that SummacCare is a MAODefendant’s argument to the contrary is without merit.
b. Chain of Assignments

Defendant next argues that Plaintiff MSP Recovery Claims, Series LLC dbodmave
standing to assert any claims in this action because it is not in the chain omasggyfirom
SummacCare. (Doc. No. 1R) Plaintiffs disagree, arguing that SummaCareaed its rights to
MSP Recovery, LLC, which in turn assigned its rights to Plaintiff Seriell#9, LLC, whichthen
entered into an agreement with Plaintiff MSP Recovery Claims, Series LIv@rajld to pursue the
action in its own name or in the namkits designated series. (Doc. No. 17 at p. 2.) In respo
Defendant argues that Plaintiffs have “failed to plausibly allege the sourdelaontiff MSP
Recovery Claims, Series LLC's alleged contractual right to pursirechssigned to Series-16-
509 LLC. (Doc. No. 21 atp. 2.)

The documents attached to the Complaint reveal the following. On May 12, 2

SummacCare Inc. executed a “Recovery Agreement,” pursuant to which it assigegdlitights to

" The Courtalso notes thaEMS’ public websi¢ does in fact, identify SummaCare as an MAO as of the date of this
Opinion. Seehttps://www.cms.gov/ReseardtatisticsDataand Sysems/Statistic§ rendsand
ReportssMCRAAdvPartDEnrolData/M#RlanDirectory.html Courts have taken judicial notice of the CMS website a|
“a source which cannot reasonably be question&eé, e.g., MSP Recovery Claims, Series LLC v-@witers Ins.

Co,, 2018 WL 1953861 at * 4 (S.D. Fla. April 25, 2018).
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recover certain payments for the provisairhealth care services tdSP Recovery, LLC. (Doc.
No. 1-5.) As Defendant correctly notes, “MSP Recovery, LLC” is not a party to theirastaon.
On June 12, 2017, howevéMSP Recovery, LLC entered into an Assignment Agreement with
“Series 1611509, LLC, a series of MSP Recovery Claims, Series LLC.” (Doc. N©) 1This
Assignment Agreement provides, in relevant part, as follows:

KNOW ALL MEN BY THESE PRESENTS, that each undersigned Assignor, for and

in consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt of which is hereby acknowledged, irrevocably asslims, s
transfers, conveys, sets over and delivers to Assignee and its successesgs a

any and all of Assignor’s right, title, ownership and interest in and to the “Asbign
Claims”, “Claims”, Assigned Assets” and “Assigned Documents” (and all
proceeds and products thereof) as such terms are defined in the Recovery Algreemen
dated May 122017, by and among SummacCare, Inc., an Ohio corporation (the
“Client”), and MSP Recovery, LLC, a Florida limited liability company (the
“Agreement”); irrespective of when the claims were vested in Client, inelakiv

any and all claim(s), causes of actions, procepasjucts and distributions of any

kind, and proceeds of proceeds, in respect thereof, whether based in contract, tort,
statutory right, and any and all rights (including, but not limited to, subrogation) to
pursue and/or recover monies that Assignor hed; have had, or has asserted
against any party pursuant to the Agreement, including claims under consumer
protection statutes and laws, any and all rights and claims against yppangers
and/or third parties that may be liable to Client arising from or relating to the Claims
and all information relating thereto. *** The intent of the parties is to transfeama

all rights title and interest that MSP Recovery LLC obtained as an assigne¢éhe
assignor.

(Doc. No. 16.)

Subsequentlypn September 5, 2018, SummaCseat a letter to MSP Recovery, LLC ir
which it “confirm[ed], pursuant to the Recovery Agreement, that Sudameg Inc, has consented to,
approved, and ratified the assignment of the Recovery Agreement executed d2,J20&7 by
MSP Recovery, LLC, and all rights contained therein, including all claims anbuesement rights,
to and in favor of MSP Recovery Claims Series, LLC or any of its designated, sedluding but

not limited to, Series %1-509.” (Doc. No. 1-7.)
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In the Complaint, Plaintiffs further allege that Plaintiff MSP Recovery ClaimsesSeLC
has a “limited liability company agreement” that provides for the establishmemteobromore
designated Series. (Doc. No. 1 at § 55pecifically,Plaintiffs allege as follows:

56. MSP Recovery Claims, Series LLC has established various designated series
pursuant to Delaware law in order to maintain various claims recovery assitghm
separate from other Company assets, and in order to account for and essotaat
assets with certain particular series. All designated series form a parPdrBtovery
Claims, Series LLC and pursuant to MSP Recovery Claims, Series LLCtedimi
liability agreement and applicable amendment(s), each designates wéfide
owned and controlled by the MSP Recovery Claims, Series LLC. MSP Recovery
Claims, Series LLC may receive assignments in the name of MSP Recoaeng Cl
Series LLC and further associate such assignments with a particular senesy

have claims assignetirectly to a particular series. In either event, the MSP Recovery
Claims, Series LLC will maintain the right to sue on behalf of each sargpursue

any and all rights, benefits, and causes of action arising from assignmargsries.

Any claim or suit may be brought by the MSP Recovery Claims, Series LLC in its
own name or it may elect to bring suit in the name of its designated series.

57. MSP Recovery Claims, Series LLC’s limited liability agreement providggsany

rights and benefits arising from assignments to its series shall belong to M&RRgec

Claims, Series LLC.

(Doc. No. 1 at 11 56, 57Rlaintiffs do not attach a copy thfe “limited liability company agreement”
referenced abovéo either the Complaint or their Brief in Opposition to Defendant’s Motion|to
Dismiss Nordo Plaintiffsidentify the signatories tiis alleged limited liability comparggreement
or state thelate upon which ivas executed.

Applying Delaware law, courts have held that “[sg¢rie$ entity is similar to a corporation
with subsidiariessee CML V, LLC v. Ba® A.3d 238, 251 (Del. Ch. 2010), and parent corporatigns
lack standing to sue on behalf of their subsidiases Elandia Int'l, Inc. v. Kep9-20588Civ, 2010
WL 2179770, at *5 (S.D. Fla. Feb. 22, 2010MSP Recovery Claims, Series LLC v. USAA General

Indemnity Company2018 WL 5112998 at * 12 (S.D. Fla. Oct. 19, 2018¢e alstMSP Recovery

Claims, Series LLC v. New York Central Mutual Fire Insurance Com@2aip WL 4222654 at * 6
17




(N.D. N.Y. Sept. 5, 2019). As Defendants correctly note, several courts have reviewed assignments
nearly identical to the ones at issue herein, @pected arguments that such assignments confer
standing on MSP Recovery Claims, Series LLC to sue on behalf of a Series®itySAA General
Indemnity Company2018 WL 5112998 at * 1ew York Central Mutual Fire Insurance Company
2019 WL 4222654 at * 6.

In those cases, however, there is no indication from the courts’ decisioMStRdRecovery
Claims, Series LLC had entered into limited liability company agreempemsuant to whichdny
rights and benefits arising from assignments to itssshiall belong to MSP Recovery Claims, Series
LLC.” (Doc. No. 1 at  57.) Here, Plaintiftko make thisspecificallegation in the Complaint
Plaintiffs further allege that, under this alleged limited liability compagrgement, “MSP Recovery
Claims, ®ries LLC will maintain the right to sue on behalf of each series and purgwndrall
rights, benefits, and causes of action arising from assignments to a sddeat’{(56.) While the
Court is concerned that the actual limited liability compagrng@mentt issue was not attached tp
the Complaint or otherwise provided to the Court for its consideration, at this sthgeaiteedings

the Court musttake the material allegations of thenplaint] as true and construe[ ] [them] in th

(0]

light mostfavorable to the nonmoving party Ritchie,15 F.3d at 598. Thus, for purposes of the

instant Motion only, the Court is compelled to find that Plaintiffs have set fofficient allegations

8 See als® Del.C. § 1815(a) (providing that “[a] limited liability company agreement mayhgista or provide for the
establishment of 1 or more designated series of members, maragiées liability company interests or assets. Any
such series may have separate rights, powers or duties with respestifiedproperty or obligations of the limited
liability company or profits and losses associated with specified progeadtyligations, and anysh series may have a
separate business purpose or investment objective.”); 6 Del.G2851B)(1) (providing that: “A protected series may
carry on any lawful business, purpose or activity, whether or ngrddit, with the exception of the businesshahking
as defined in § 126 of Title 8. Unless otherwise provided in a limibdity company agreement, a protected series sha
have the power and capacity to, in its own name, contract, hold title ts ésstuding real, personal and intangible
property), grant liens and security interests, and sue and be sued.”).
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in the Complaint to avoid the dismissal of Plaintiff MSP Recy Claims, Series LLC for lack of
standing. Defendant may, of course, reassert this issue at later stidngegroceedings.
C. Whether the Recovery Agreement constitutes a “true” assignment

Defendant next argues that the May 2017 Recovery Agreement “is not a tgrevessi of
claims of SummacCare, but an administrative services agreement.” (Doc-Nat p27.) Defendant
complains hat “[tjhe agreement requires a ‘closing statement’ upmmnclusion of a particular
representation;’ does not identify any specific claims or Medicare baredgiincluding the three
identified in the Complaint; prohibits assignment without the consent of the other gagtys
effective for only one year with automatic annual renewal unless termjihabethsserts that these
characteristics are “incompatible with a true assignmend) ( Defendantalso maintains thahe
Recovery Agreement is not truly an assignment because it is “prospectiatuim, purportedly
assigning future claims and dividing future proceedtd?) (

“An assignment is a transfer to another of all or part of one's propertyhargefor valuable
consideratiori. W. Broad Chiropractic v. Am. Family In9912 N.E.2d 1093, 1095 (Ohio 2009
(citing Hsu v. Parker688 N.E.2d 10990hio App. 11th Dist1996). Under Ohio law, an assignment
is a contract and thus, principles of contract interpretation afpde, e.g., Cadle v. D’Amic66
N.E.3d 1184, 1188 (Ohio Apptt¥Dist. 2016). When reviewing a contract, the court's primary roje
is to ascertain and give effect to the intent of the partisnilton Ins. Serv., Inc. v. Nationwide Ing.
Cos, 714 N.E.2d 898 (Ohio 1999).

For the following reasons, the Court finds thatReeovery Agreement between SummacCare
and MSP Recovery LLC clearly contemplates an assignnidrg.Agreement provides, in relevant

part, that:
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[SummacCare] hereby irrevocably assigns, transfers, conveys, sets oveliearg tb

MSP Recovery, and any of its successors and assigns, any and all of [SaneisjaC

right, title, ownership and interest in and to all Claims existing on the date hereof,

whether based in contract, tort, statutory right, and any and all rights (including, but

not limited to, subrogation) to pursue and/or recover monies for [SummaCare] that

[SummacCare] had, may have had, or has asserted against any party in conntction wi

the Claims and all rights and claims against primary payers and/or thirds pthat

may be liable to [SummaCare] arising from or relating to the Claims, including claims

under consumer protection statutes and laws, and all information relating thiéreto, a

of which shall constitute the "Assigned Claims", excluding those clarmsqusly

identified by other vendors currently under contract with [SummacCare].
(Doc. No. 15 at 14.1) The Agreement also expressly references the MSPA, providing that
claims that have been or can be identified by MSP Recovery as being recoversinmpiar any
contractual,statutory, equitable or legal basis, whether state or fedediding the Medicare
Secondary Payer Acand whether arising as a Part A, B or D claim(s) shall be deemed Assi
Claims.” (d. at Y1.1) (emphasis added).

The Court finds the above language sufficientéononstrate that SummacCare intahtte
transfer its rights undéamong other things) the MSPA to MSP Recovery LLC. The Court furt
finds that the language of the June 2017 Assignment is sufficient tondeate MSP Recovery,
LLC’s intent to transfer the rights it acquired under the May 2017 Recovergigre to Plaintiff
Series 1611509 LLC® While the Recovery Agreement also contains some elementsao§aably
administrative nature (such as provisions relating to the identification of wmadipayments and

submission of closing statements), this does not detract from the clear intdv& pérties to

effectuatean assignment of claims, including claims under the MSPA.

9 SeeDoc. No. 16 (providing that MSP Recovery LLC ‘“irrevocably assigns, seldsstiers, conveys, sets over, an
delivers to [Series 161-509 LLC] and its successors and assigns,and/all of [MSP Recovery, LLC's] right, title,

all

gned

her

)

ownership, and interest in and to tiesigned Claims. . . as such terms are defined in the Recovery Agreement dated

May 12, 2017, by and among SummacCare, Inc . . . and MSP Recovery LLC.”)
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In addition, the CourtgjectsDefendant’s argument that the Recovery Agreement is ng
“true assignment” because it fails to specifically identify individual claims/canifledicare
beneficiaries. Defendant cites temal authority for the proposition thtitis level of specifiity is
required in theassignmentitself. Rather, inthe cases cited by Defendanburts dismissed case;s
where thecomplaintsfailed to allege the “who, what, when or where” of the assignments at'fss
See, e.g., MAMISO Recovery Il, LLC v. Nationwide Mut. Ins.. G918 WL 4941111 at *-3 (S.D.
Ohio Feb. 28, 2018) (granting motion to dismiss where the complaint provided “no information
the assignors, including the identity of the assignors. . ., the dates of the assgontéetspecific
language included in the assignment®AO-MSO Recovery Il, LLC v. Farmers Ins. Ex@017
WL 5634097 at * 7 (C.D. Cal. Nov. 20, 2017) (dismissing claims for failure to plead suoiffiacts
regarding MAO assignments where plaintiffs “fail to allege ttlentity of the MAOs whose
reimbursement rights they claim to own, the dates of the assignmentseeséiméial terms.”Here,
by contrast Plaintiffs specifically set forth the relevant provisions of the May 2017 Recov
Agreement and June 2017 Assigemhin the Complaity allege that the exemplar claims of E.C
D.W., and M.K. are within the scope of these assignments; and attach copiessHiginenents to
the Complaint as exhibitsSeeDoc. No. 1 at {1 13-16, 24, 3Defendant has not demonstratbdt
this is insufficient at the pleading stage that the assignments are invalid as a matter of law beca

they failed to include more specific information about individual Medicare bemedisi

0 Defendant’'selianceon Davita, Inc. v. Amy’s Kitchen, Ini379 F.Supp.3d 960 (N.D. Cal. 2019) is similarly misplace|
In that case, the court found Plaintiff Davita, Inc. lacked standing betifgsassignment form nowhere mentions g
includes the right to bringn MSPA cause of action.Id. at 972. Here, however, the Recovigreement expressly
references the MSPA, providing that “all claims that have been or can beiédboyiMSP Recovery as being recoverabl
pursuant to any contractuatatutory, equitable or legal basis, whether state or federal (inclugindettiicare Secondary
Payer Act) and whether arising as a Part A, B or D claim(s) shall be deesigde®sClaims.” oc. No. 15 at 11.1)
Thus,Davitais distinguishable from thiastant action.
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The Court agrees with Defendant, howeubat, to the extent the Recovery Agreement

purports to assign future rights, it is void under Ohio law. The Ohio Supreme Court has Hé#d th
vested right in the assigned property is required to confer a complete and presean rijgat
assigneé. W. Broad Chiropractic912 N.E.2d at 109€citing Christmass Adm’r v. Griswold 8
Ohio St. 558, 563564 (1858). See also Angel Jet Services, LLC v. Cleveland Clinic Emplg
Health Plan Total Care34 F.Supp.3d 780, 783 (N.D. Ohio 2014) (“Relevanti¢Ptase law holds
that one cannot assign rights not yet vested at the time an assignment isdeje&ge also
Restatement 2d of Contracts 8 321(2) (“a purported assignment of a right expecisel toder a
contract not in existence operates onlpagsomise to assign the right when it arises and as a pg
to enforce it.”)

Here, the Recovery Agreemeptovides that SummaCare will provide “ongoing da
transfers” every 30 days in order to allow MSP Recovery LLC to “identfiynd that should be jzh
by a primary payer.” (Doc. No. 1-5 at 8§ 1.1.) Indeed, the Agreement expressly purampsytto
claims that arise after its effective date:

4.2 Continuing Assignment

Client acknowledges that Claims that arise after the Effective Dates@gheement
("Prospective Claims") shall also be assigned to MSP Recovery as thésClatatis
transferred to MSP Recovery for Claims' analysis and to pursue possibleryemove

the Assigned Claims, excluding those claims previously identified by other vendors
currently under contractwith Client. In orderto convey to MSPRecovery the
assignment of the Prospective Claims, Client shall execute the addendum in the form
attached as Exhibit A to this Agreement (the "Assignment Addendum”).

(Doc. No. 1-5at §4.2)
In light of Ohio Supreme Court authority prohibiting the assignment of future rightSotiré

finds thatthose provisions of the Recovery Agreement that purport to assign claims that we
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vested as of the effective date of that Agreement are invalid as a matter'6f Taws, the Court
grants Defendant’s Motion to Dismiss to the extent Count | is based on clairhadhait yet vested
as of the effective date of the Recovery Agreement.

d. Whether the Recovery Agreement is invalid as an improper
contingency fe agreementand/or on the basis of bamperty

In its Motion, Defendant next argues, summarily, that “contingent fee amamgg, in which
a party agrees to share recovery with a second party who will pursue the recovery, ide tia g
second party staling to assert the claim.” (Doc. No.-12at p. 8.) Defendant offers no furthe|
elaboration of this argument, aside from parenthetical references to two tenlep®75 Ohio
appellate caseoldingthat an “assignee for the purpose of filing suit only. cannot be a real party

in interest.” Bellaire Credit Control v. Munjasl975 WL 180398 at * 3 (Ohio App. 7th Dist. Mar

13, 1975).See also Ishler v. Ballard 975 WL 182504 at * 2 (Ohio App. 6th Dist. Nov. 21, 1975).

Plaintiffs interpret this sgencein Defendant’s Motioras raising the argument that Plaintiff
lack Article 11l standing because the Recovegréements a contingency fee agreement, rather th
atrue assignment. Plaintiffs ass#ratthis argument is foreclosed by the Unitedt8s Supreme

Court’s decision irSprint Communications Co. L.P. v. APCC Sgrvs4 U.S. 269 (2008). Bprint

11 The Court notes that the Recovery Agreement contains a Severabilisg ¢t provides as follows: “Should any
term(s) of this Agreement be deemed unenforceable, all other terms s¥ia# simd remain in full force and effect. Thig
includes any andllginancial terms, rulings and/or findings of the Centers for Madi and Medicaid Services (‘CMS’),
Agency for Health Care Administration, or of a court of competeigdiction.” (Doc. No. 15 at § 7.4.) In the absence
of any argument from the parties regarding this clause, the Courtidllimad, at this time, to find that the entire Recovery
Agreement is invalid due to the inclusion of provisions relating to therassigt of prospective claims.

2 The Court recognizes that the Recovery Agresincontains an automatic renewal provision for “successive term
one (1) year unless terminated as set forth” in the Agreement. (Dot-9Nxi.§ 7.11.) Plaintiffs, however, do not alleg
that the May 2017 Recovery Agreement was, in fact, automaticallweehi®r successive ongar terms. Nor do they
argue that Ohio law barring the assignment of future rights would bplicetple in the event of any such automati
renewals. Indeed, Plaintiffs do not acknowledge or address Defehdagtiment igarding the norassignability of
future rights under Ohio law at any point in their Brief in Opposition.
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Communicationghe Supreme Court considered whether an assignee of an injured partyf®rcla
monies owed under the Federal Communications Act had constitutional standing to @irsiagh
In that case, the assignors were payphone operators, who were owed moneydistdoieg carriers.
The amounts of money owed were snaall the payphone operators found it useful to assign ung
claims to “aggregators.” In return for a fee, the aggregators agreed to fhe g agyphone operators
claims against the carriers, by filing suit if necessary. The aggregateesiag remithe proceeds
of the suits (minus their fee) to the payphone operatérgroup of aggregators who had take
assignments from about 1,400 payphone operators brought suit against AT&T, Sprint, and
carriers. AT&T moved to dismiss, arguing that the aggregators had no stemglimgue these claimg
under Article lll. AT&T's principal argument was that because the aggregators were assigne
the sole purpose of collection, with no interest in the proceeds of the suits beyondeitteonabf
their fee, they had insufficient interest to support Article Il standing.

The Supreme Court undertook an extensive historical analysis of the history ofreessig
and concluded that the aggregators had Article 11l standing. The majooity: wr

[H]istory and pecedent are clear on the question before us: Assignees of a claim,

including assignees for collection, have long been permitted to bring suitaA cle

historical answer at least demands reasons for change. We can find no such reasong

here, and accordingly we conclude that the aggregators have standing.
Id. at 275. Moreover, even aside from the historical trend favoring the assignmdain for
collection purposes, the Court concluded that the aggregators had standing under IArtig
explaining adollows:

Petitioners argue ... that the aggregators have not themselves sufferagliignini

fact and that the assignments for collection ‘do not suffice to transfer ypaqre

operators' injuries.’ It is, of course, true that the aggregators datigotally suffer

any injury caused by the lofdistance carriers; the payphone operators did. But the
payphone operators assigned their claims to the aggregators lock, stock, and barrel.
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And within the past decade we have expressly held that an assggnsee based on

his assignor's injuriesn Vermont Agency [of Natural Resources v. United States ex
rel. Stevens529 U.S. 765, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000) ], we considered
whether aqui tamrelator possesses Atrticle 11l standing to bring smidler the False
Claims Act, which authorizes a private party to bring suit to remedy an iffifand)

that the United States, not the private party, suffered.. VB imont Agencwe stated
quite unequivocally that “the assignee of a claim has standiagsert the injury in

fact suffered by the assignor.”

Id. at 286 (citations omitted).

In a dissenting opinion, Chief Justice Roberts argued that the aggrdgekexArticle 111
standing because they were paid a flat fee and had no stake in any rectaiagddlom the carriers.
He explained as follows:

[R]espondents are authorized to bring suit on behalf of the payphone operators, but

they have no claim to the recoveindeed, their take is not tied to the recovery in any

way. [Respondents' compensation is] not based on the measure of damages ultimately
awarded by a court or paid by petitioners as part of a settleRespondents received

the assignments only as a result of their willingness to assume the obligation of

remitting any recoverto the assignors, the payphone operators.
Id. at 300—01 (Roberts, C.J., dissentifiy).

Here, b the extent Defendant is arguing that Plaintiffs lack Article Il standetglise the
Recovery Agreement provides that Plaintiffs shall receive a contispané of the proceed$the

Court finds this argument foreclosed 8grint CommunicationsAs set forth above, the Suprem

Court has expressly rejected the argument that an assignment agreetmentegoverysharing

B3 n addition, Justice Roberts questioned the majority’s finding biyathe 19th century, most jurisdictions favored th
assignment of claims forotlection. In so doing, Justice Roberts specifically noted that sevatas sincluding Ohio,
have historically refused to recognize such assignmédtst 309 (citingBrown v. Ginn64 N.E. 123Qhio 1902)).

¥ The May 2017 Recovery Agreement provides that SummacCare will receive eh&08w0§ the “net proceeds,” with
MSP Recovery retaining the re§the Agreement provides the following exampiénet proceeds”: “[1] MSP Recovery
recovers $12,000 and incurs $500 in costs; [2] Net Proceeds are $11,500; [3] [Sxmmee€ives 50% of $11,560
[i.e.,] $5750' [and] [4] MSP Recovery receives 50% of $11,500 = $5,750.” (Doc. fatl§ 2.2)
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provision defeats Article Ill standlg. Federal courts that have considered the same stan
argument raised by Defendant hereatvefound it to be foreclosed [§print Communications, supra
See, e.g., MSPA Claims 1, LLC v. Allstate Ins, @19 WL 4305519 at * 3 (N.D. Ill. Sept. 22019)
(“Alistate contends that what Plaintiff characterizes as assignments are tofidéicigency fee
agreements, which would defeat Plaintiff's standiBgit the Supreme Court has expressly reject
the argument that an assignee has no standing siraphyube the assignment agreement contain
recoverysharing provisiori) (citing Sprint Communications, supraViSP Recovery Claims, Serie
LLC v. Farmers Ins. Exch2018 WL 5086623 at *12 (C.D. Cal. Aug. 13, 201nje.

In its Reply Brief,Defendantasserts thaSprint Communication&s not the cureall that
Plaintiff portends.*> (Doc. No. 21 at p. 3.) Defendant therises the doctrines of champerty an
maintenance, explaining th&®hio law defines champerty and maintenance when a ayp
undertakes to further another’s interest in a suit in exchange fat afghae litigated matter if a
favorable result ensues.’Id; at p. 4) (citingRancman v. Interim Settlement Funding Cpif89
N.E.2d 217 (Ohio 2003)). Defendadsertghat,under the doctrine of champerty, an agreement
assign a right to future litigation proceeds is voildl.) ( Defendant maintains that “[t]hat prohibiteg
speculation is precisely what the Recovery Agreement does, giving MSP Retdw@lpr a further

assgnee) half of all future net proceeds from litigating vaguely defined clagsigned in the future.”

(1d.)

15 Although not entirely clear, Defendant appears to argueSheanht Communicationsloes not apply becauske
Supreme Court in that casensidered the question of Article Il standing, rather than the vabflitye assignment itself
under state law. The Court agrees that the Supreme Court’s rulBggiimt Communicationsias based on Article 111
and therefee is not binding with respect thethreshold issue of whether the assignment is valid ustde law.
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As an initial matter, the Court questions whether Defendant sufficientldréie issue of

champerty in its Motion to DismissNeither the words champerty maintenance appear in the

Motion, nor do any citations to Ohio law that directly discuss or apply those doctrines. While

Defendantdoescite to several Ohio casesits Motionthatcould be consideraglated to theconcept

of champerty(i.e., Ishler, supraandBellaire, suprd,*® the Court has serious doubts as to whether

Defendant’sperfunctory citation to those cases arsihgle sentence regarding contingency fee

agreements is sufficient to put Plaintiffs on notice that Defendant is se#igkmgssalof this action
on the basis of champerty.

Defendanfirst directly raissthe issue of champerty in its Reply Brief. It is well establshe

however thatcourts will notnormallyconsider issues raised for the first time in Reply Briefs, as i

U7

deprives the nemovant of a full and fair opportunity to resportsee Scottsdale Ins. Co. v. Flower;

513 F.3d 546, 553 (6th Cir.2008xplaining that‘reply briefs reply to arguments made in thg

response briefthey do not provide the moving party with a new opportunity to present yet angther

issue for the court's consideration”) (emphasis in original) (qudtowgsteel SA v. U.S., Bethlehem

Steel Corp 284 F.3d 1261, 1274 (Fedir. 2002));Lexicon, Inc. v. Safeco Ins. Co. of Am., |46

F.3d 662, 676 (6th Ci2006) tating that “[i]t is impermissible to mention an issue for the first time

% 1n Ishler, appellant Ishler brought an action, as assignee, seeking the recovery frol@eapfgionies claimed due ag
rent to the assignorlshler, 1975 WL 182504 at * 1. The appellate court found that the assignment of the aocouin
Ishler was “for the obvious purpose of collection of the account,” andwaied that “the fact that the proceeds of the

t

collection of the account will go to thesignor, less onthird fee for appellant’s services, attests to the conclusion that

appellant was not the real party in interest belold.”at *2. Similarly, inBellaire, DuBois Service Station assigned an

account to Bellaire Credit Control for collem. The appellate court determined there was insufficient evidence in|the

record to determine whether Bellaire was the real party in interest underGdhiR. 17(A), but agree . . with
defendants' citations of authorities relative to an assignélesf@urpose of filing suit only, or for the purpose of collection
only, cannot be a real party in intereskd. at * 3. Although neithelshler andBellaire directly discuss the doctrines of]
champerty or maintenance, they each citBrmwvn v. Ginnp64 N.E. 123 (Ohio 1902), in which the Ohio Supreme Coyrt
found that a contract assigning accounts to an attorney for collection onirgeat fee basis was champertous and
invalid.
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in a reply brief because the [opponent] then has no opportunity to respond”) (d<oigngen v.
Commissioner702 F.2d 59, 60 n. 1 (5th Cir. 1983)).

However, even assumingarguendo that Defendant’s Motion could be construeabs
sufficiently raising the issue of champerty, the Court would find that dismisghbbbasis is not
appropriate at this stage of the proceedinfhe Ohio Supreme Court explained the doctrines
champerty and maintenance, as follows:

{1 10} “Maintenance” is assistance to a litigant in pursuing or defending a lawsuit
provided by someone who does not have a bona fide interest in the case. “Champerty”
is a form of maintenance in which a nonparty undertakes to further another's interest
in a suit in exchange for a part of the litigated matter if a favorable result efidues.
Ohio Jurisprudence 3d (1995), Champerty and Maintenance, Section 1. “The doctrines
of champerty and maintenance were developed at common law to prevent officious
intermeddlers from stirring up strife and contention by vexatious and speculative
litigation which would disturb the peace of society, lead to corrupt practices, and
prevent the remedial process of the law.” 14 Corpus Juris Secondum (1991),
Champerty and Maintemce, Section 3See, also, Bluebird Partners, L.P. v. First

Fid. Bank, N.A(2000), 94 N.Y.2d 726, 709 N.Y.S.2d 865, 731 N.E.2d 581.

{11 11} The ancient practices of champerty and maintenance have been vilified in Ohio
since the early years of our statehoddy v. Vattie1823), 1 Ohio 132, 136, 1823
WL 8. We stated irKey that maintenance “is an offense against public justice, as it
keeps alive strife and contention, and perverts the remedial process of tholaw
engine of oppressionld. at 143. We have held the assignment of rights to a lawsuit
to be void as champertgrown v. Ginn(1902), 66 Ohio St. 316, 64 N.E. 123,
paragaph two of the syllabus. We have also said “that the law of Ohio will tolerate
no lien in or out of the [legal] profession, as a general rule, which will previganlis

from compromising, or settling their controversies, or which, in its tendencies,
enmurages, promotes, or extends litigatidndvy v. Fid. & Cas. Ins. Cq1908), 78
Ohio St. 256, 268-269, 85 N.E. 504.

{1 12} In recent years, champerty and maintenance have lain dormant in Ol cour
Historically, champertors and maintainors were attgs, and these practices by
attorneys have been regulated by DR1@ of the Code of Professional
Responsibility See, e.g., Disciplinary Counsel v. Williad990), 51 Ohio St.3d 36,
553 N.E.2d 1082. Nonetheless, the codification of these doctrinestttwney
discipline did not remove them from the common law. “[T]he doctrines of champerty
and maintenance appear in numerous Ohio cases as contract defense$dsf ¢.”
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Jones (1996), 115 Ohio App.3d 396, 400, 685 N.E.2d 580, appeal dismissed upon the
application of appellant in (1997), 78 Ohio St.3d 1430, 676 N.E.2d 535.

Rancman v. Interim Settlement Fund Coi89 N.E.2d 217, 229220 (Ohio 2003).SeealsoHiles v.

NovaStar Mortg., Ing 2012 WL 4813775 at * 4 (S.D. Oct. 10, 2012).

Here, Defendandoes not discuss the elements of champerty and/or maintenance in its Reply

Brief or attempt to applither of these doctrinds the facts of the instant case in any meaningful

fashion. Rather, Defendant statedy that the Recovery Agreement herehosld be found void
under the doctrine of champerty because it constitutes “prohibited speculatiawsintk.

The Court finds Defendant has failed peoperly raise thedoctrinesof champerty and
maintenance or otherwisiemonstrate, at this stagetloé proceedings, that the Recovery Agreemgq
at issue is invalid othe basi®f either of those doctrines. Defendant may, of couesgsit this issue
at the summary judgment stage, if it so chooses.

2. Failure to allege that SummaCare made valid cattional payments
sufficient to show that Defendant caused an injury

Defendant next argues that Plaintiffs lack standing bedégsehave not shown an injury
causally related to their claim$. (Doc. No. 121 at p. 9.) Citing 42 U.S.C.B95y(b)(2)(B)(i) and
42 C.F.R. § 422.108(bpefendant asserts thatMAO may only make a conditional payment if
primary insurer improperly denies coverage or indicates that it will not(pchyat p. 10.)Defendant
argues that Plaintiffs’ claim falbecause there are no allegations of what efforts, if any, Summa

made before paying for health care services to (1) identify payers ¢hatimwary to Medicare, (2)

17 Again, Defendant does not clearly state whether it is raising @ faciactual challenge to jurisdiction with respect t
this argument. Because Defendant repeatedly argues throughout its MatidReply Brief that the Court lacks
jurisdiction because the Plaintiffs failed to plausibly allege certais,fthe Courtreats Defendant’s argument as raisin
a facial challenge to jurisdiction.
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determine the amounts payable by those payer&m3) coordinate benefits with ipnary payers.

(Id. at p. 11.) Instead, Defendant argues that “the Complaint alleges only that Summrpaifor

medical expenses’ arjdontains]no facts of how SummacCare first determined whether Grange

the primary payer would not pay.ld(at p.12) In sum, Defendant argues that “Medicare statuf
do not permit a MAO to violate the law by prematurely paying claims beforernineg them to a
primary insurer already identified in the CMS database, and then assignckhiose for invalid
payments to a bounty hunter to file an action for double damadgsat . 13.)

Plaintiffs argue thathe plain language of the MSP Act does not impose the requirement
a MAO first identify and demand payment from a primary payer before makirgnditioral
payment. (Doc. No. 17 at p. 5.) Rather, Plaintiffs assert that the MSP Act, fedpdakions and
numerous federal courts have made clear that a MAO'’s right to reimbursemgonmtic regardless
of whether or not the MAO first made a claim to @ir@nary plan. [d. at p. 6.) Thus, Plaintiffs
maintain that “the conditional nature of payment results from operation of law, ancdmogifry
action by the MAO to label the payment as ‘conditionalld. &t p. 7.)

Pursuant to 8395y(b)(2)(B)(i) “[t]he Secretary may make payment under this subcha
with respect to an item or service if a primary plan described in subppha@)(ii) has not made or
cannot reasonably be expected to make payment with respect to such item ompsempiéy (as
detemined in accordance with regulations).” 42 U.S.C. 8§ 1395y(b)(2)(B)(i). Thiso8duatther
provides that “[a]ny such payment by the Secretary shall be conditioned on imibeut to the

appropriate Trust Fund in accordance with the succeeding provisions of this subs&ttion.”

®The term “conditional payment” is defined in 42 CER11.21 as “Medicare payment for services for which anothg
payer is responsible, made either on the bases set forth in subpadsgh tHrof this part, or because the intermedia
or carrier did not know that the other coverage existed.”
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In evaluating whether the assignor of a MA@spled sufficient facts to establistanding
under Atrticle 1ll, severalcourts havaecentlyfound that “as a general matter, . plaintiffs need
only allege facts demonstratingpat the MAOs ‘incurred reimbursable costs and were 1
reimbursed.” See, e.g., MA®ISO Recovery Il, LLC v. Farmers Insurance Excha§d8 WL
21064 at * 8 (C.D. Cal. May 7, 2018)quoting MAO-MSO Recovery II, LLC v. Boehringel
IngelheimPharm., Inc. (“Boehringer”)281 F.Supp.3d 1278, 1283 (S.D. Fla. 2018%ge also MAO
MSO Recovery Il, LLC v. Government Employees In$.2068 WL 999920 at *6 (D. Md. Feb. 21
2018). In so finding, these courts have expressly rejected the argumeplaimaiffs must plead
detailed facts showing that the MAO was entitled to reimbursement under the B&R e.g.,
Farmers Insurance Exci2018 WL 2106487 at * Boehringer 281 F.Supp.3d at 1282-1283.

Here, Plaintiffs allegghat E.C., D.W., and M. (hereinafter “the enrolleesiere each
enrolled in Medicare Advantage plans that were issued and administered by MA@aSare.
(Doc. No. 1 at 11 7, 19, 26Plaintiffs further allege thahe enrollee¢l) suffered injuries as a resul
of accidents caused by tortfeasors insured by Defendant Grange; and (@Bdecedical treatment
and services for their acciderglated injuries.(ld. at{{ 8, 9, 20, 21, 27, 28Plaintiffs allege that
the enrolles medical providers billed SummacCare foymentof the accidentelated medical
expenses, whicBummaCarsubsequently paid.ld. at]] 10, 22, 29 Plaintiffs then allege that the
enrollees made claims against Defendant’s insureds, which Defendant sublgespited. [(d. at
11 11, 23, 30 Plantiffs allege that, by entering into those settlement agreements in exchang
releases of all claims, Defendant “became a primary payer and subject to liabilihe enrollees’

accidentrelated medical expensesd.(atf{ 11, 23, 30.) Finally, Rintiffs allege that, despite being
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a primary payer, Defendant has refused to reimburse Plaintiffs for tbkees’ medical expenses
(Id. at7 12, 23, 39

Based on the above, the Court finds that Plaintiffs have sufficiently pleagury causally

related to their MSPA claims; i.dhat SummacCare incurred costs covering its enrollees’ medjcal

expenses under circumstances in widefiendant was the primary payer and obligated to reimbu
the MAOs but failed to do so. Defendant has not identified any persuasive atithadigating that
in order to survive dismissal at the pleading st&@ntiffs mustallege detailed facts d, prior to
making conditional payments, SummacCare identified and coordinated bendfifsiwiary payers.
To the contrary, the majority of courts to consider this issue have rejected sacipleading
requirementg’ See, e.g., Farmers Insurance Exabg 2018 WL 2106487 at * 8oehringer,281
F.Supp.3dat 1283 Government Employees Ins. C2018 WL 999920 at *6. The Court agrees wit
the reasoning of these decisions and finds Plaintiffs’ allegations sofftoievithstand dismissal.
C. Failure to State a Claim upon which Relief may be Granted
As notedsupra Defendant also seeks dismissal under Rule 12(b)(6). Specifically, Defer

argues the Complaint should be dismissed because (1) MAOs do not have a private riggtr of

¥ 1n support of its argument, Defendant cites an unreported FlodattacstseMSPA Claims I, LLC v. Security Nat. Ins
Co, 2017 WL 137518 at * 5 (Fla. Cir. Ct., 1th Jud. Distr. March 31, 2017), in which the court found that a MAO *
required ‘to attempt to identify primary payers’ and should not pay uitlefso makes a determination that a primar
plan cannot reasonably be expectethke payment promptly or is unaware of the existence of primary coverage.’

at *5. In that case, however, Plaintiffs asserted state law breach of cortirastahd did not assert any federal claims

including any claims under the MSPA. Thus, Herida court did not consider this issue in the context of pleadi
requirements relating to establishing Article 11l standinchwéspect to a claim under 42 U.S.C. § 1395y(b)(3)(A).

rse

dant

ac

<"

b

ng

20 See also Collins v. Wellcare Healthcare Plan® F.Supp.3d 653, 669 (E.D. La. 2014) (“There is nothing in the stafute

to support Collins’ interpretation that the Medicare organizatiaost engage in a thorough investigation to unequivoca
ascertain whether payment from another source can be exped#8P)RecoverZlaims, Series LLC v. Progressive
Corporation 2019 WL 5448356 (N.D. Ohio Sept. 17, 2019) (finding “no requirement that MedicaneMA@[must]
first present the claim to the primary plan” before making a conditfzmanent).
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under the MSPA(2) Plaintiffs’ claims are barred by the MSPA’s thigsar presentment deadline

and/or Plaintiffs and/or SummacCare failed to provide proper notice to Defendaonditional
payments; an@3) Plaintiffs fail to allege facts showing that Defendant haglspansibility to pay.
(Doc. No. 12-1.) The Court will address each of these arguments in turn.
1. Private Right of Action

As noted above, the Complaint in this action sets forthobaien; i.e. a private cause of
action under 42 U.S.C. 8§ 1395y(b)(3)(A). (Doc. No. 1 at $80.9) Defendant argues that this clair
“fails as a matter of law because neither [Plaintiffs] nor SummacCare have a caaserofinder the
plain text of the MSPA.” (Doc. No. 121 at p. 13.) Although acknowledging that the Third af
Eleventh Circuits have held otherwise, Defendant maintains that “the Sixtht@as suggested in
at least three different cases that MAOs do not have a cause of action und&RAés Mbuble-
damages provision.” Iq.) (citing Care Choices HMO v. Engstror830 F.3d 786 (6th Cir. 2003),
Bio-Med. Applications of Tenn., Inc. v. Cent. States Se. & Sw. Areas Health & Welfare6ban(
F.3d 277, 278 (6th Cir. 2011), aMich. Spine & Brain Surgeons PLLC v. State Farm Mut. Auto |
Co., 758 F.3d 787 (6th Cir. 2014)). Defendant further asserts that important policy reasons s
treating MAOs differently from Medicare, arguing that “a private cafisetion for MAOs does not
benefit the fedral government.” I¢. at p. 14.) Finally, Defendant argues that § 1395y(b)(3)
contains no language that wowdply to MAOs, while “Congress gave very specific and differg
secondary payer rights [to MAOs] that do not include a private right of actidh1395w22(a)(4).
(Id. at p. 15.) Defendant maintains that “[tlhis Court should not override the sanuadenig 8§
1395w=22(a)(4) to enable MAOs . . . to avail themselves of a private causeaf Hwlt Congress

created before MAOs even existedItl.]
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Plaintiffs argue thatevery court to have considered” the issue has recognized a private
of action for MAOs under § 1395y(b)(3)(A), including the Third and Eleventh Circuits and owsng
district courts. (Doc. No. 17 at p. 9.) Pldifgtimaintain that these couttavecorrectly decided the
issue,arguingthat the plain text of § 1395y(b)(3)(A) sweeps broadly enough to include MAOs
that policy considerations overwhelmingly favor allowing MAOs a privafiet of action. Id. at pp.
12-13.) Lastly, Plaintiffs argue that the Sixth Circuit cases relied uporebgnDant are not relevant
because they do not address the specific question presented hédeiat pp. 1611.) Indeed
Plaintiffs maintain that, although not directly ooimt, the Sixth Circuit’s decision iWlichigan Spine
is actually “completely consistent with Plaintiff’'s positionfd.{

In Reply, Defendant argues that Plaintiffs fail to address the facttiddr the plain language
of the statutethe scope 0§ 1385y(b)(3)(A) is limited bygg 1395y(b)(1) and (2)(A). (Doc. No. 21
at p. 8.) Defendant maintains that neither paragraph (b)(12)¢X) empower MAOs to sue.
Specifically, Defendant asserts that paragraph (b)(1) applies to group pleak which areat at
issue hereFurther, according to Defenda®aragraph (b)(2)(A) forbids tH&ecretaryfrom making
payments when an insurance policy has paid except thaetnetarycan make conditional payments
when payment from a primary plan is not available or reasonably expectedd®dfmaintains that
nothing in these provisions address MA&@x], instead, an MAQ's right to recovery is describg
separately in 42 U.S.C. § 13822(a)(4). (Id. at pp. 89.) In addition, Defendant strenuously
maintains thaboththe Ninth Circuit’s decision iRarra v. PacifiCare of Ariz., In¢ 715 F.3d 1146
(9th Cir. 2013) and the Sixth Circuit’s decisioneEngstromsupport its position that 1395y(b)(3)(A

does not provide a private cause of action for MAQd. &t pp. 9-12.)
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A review of the cases cited by Defendant in its Motion revealsh&ixth Circuit has not
directly addressed the questiohwhether § 1395y(b)(3)(A) provides aiyate right of actionfor
MAOs for double damagesinstead, the Sixth Circugonsidered the separate question of wheth
the private cause of action provision of § 1395y(b)(3)(A) permits medical service psaaidecover
payment for medical servicé®m a group health plan designated as a primary payer, when the g
health plan denied payment on behalf of an enrollee because the enrollee was elilyibldidare.
In Bio—Med. Applications of Tenn., Inc. v. Cent. States Health and Welfare &&®d.3d 277, 294
(6th Cir.2011), the court found that it did. In so holding, the court interpreted the pimas
accordance with paragraphs (1) and (2)(A)” contained in § 1395y(b)(3)(A) to mean glantiff
seeking to recover against a group health plan must show that the group health plad thela
provisions of both § 1395y(b)(1) and § 1395y(b)(2)(4AJ. at 285 (“But the private cause of actio
uses the conjunctive: it requires that the primary plan fail to make paymenicrdance with
paragaphs (1) and (2)(A).”) (quoting 42 U.S.C. 8§ 1395y(b)(3)(A))).

The Sixth Circuit later found § 1395y(b)(3)(A) to be ambiguous with respect toatinéosy
obligations of primary payers that are not group health pladfishigan Spine& Brain Surgeons
758 F.3d at 792. As the courthMichigan Spineexplained:

On theone hand, paragraph (1), “Requirements of group health plans,” notes that

group health plans may not take Medicare eligibility into account, and subparagraph

(2)(A) indicates that only primary plans that are group health plans need abide by the

group health plan requirements in paragraph (1). On the other hand, subparagraph

(3)(A), the private cause of action, seems to require that all primary-giang and

non-group health plans alikebide by the group health plan requirements listed in

paragraph (1).

Id. Therefore, the court deferred to the interpretation of the statute contained irtioagul

promulgated by CMSId. at 792-93(citing Chevron U.S.A., Inc. v. Nat. Res. Def. Council,, 467
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U.S. 837, 84245 (1985). In doing so, the court concluded that a plaintiff seeking to recover aga
a primary payer that is not a group health plan need only show that the primaryapgagi¢ofcomply
with its obligation to pay under 8 1395y(b)(2)(A). Thus, the court helthat a medical service
provider had a federal right of action to recover payment for services rendexquktson covered
by an automobile insurance policy, when the automobile insurance policy madestinance
company a primary payer under 8§ 1395y(b)(2)(h).

While the Sixth Circuit has considered this aspect of the MSP Act in some détasd, nbt
consideredhe question presented by this case: whether § 1395y(b)(3)(A) gives ar(ristA€r than
a medical service providea right of action to eover from a primary payer when the MAO hg
made medical payments that should have been made by the primary Pag/drird and Eleventh
Circuits, however, have considered this precise issue and found that it ddese Wvandia the
Third Circuit eXhaustively reviewed theelevantstatutory text and framework, as well as legislati
history, to find that § 1395y(b)(3)(A) unambiguously creates a private riglstiohdor a MAO. In
re Avandia 685 F.3d at 35866. Specifically, the court explainduat 81395y(b)(3)(A)"is broad
and unambiguous, placing no limitations upon which private (i.e;gogarnmental) actors can
bring suit for double damages when a primary plan fails to appropriately regmdmyssecondary
payer.” Id. at 359. Notably, in reaching this conclusiptine court rejected the very argument raisg
by Defendant Grange herein, that the scope of § 1395y(b)(3)(A) is limitets bgference to
paragraphs (b)(1) and (2)(A):

The MSP private cause of action provision allows for damages where the primary plan

has failed to pay “in accordance with paragraphs (1) and (2)(A).” Paragraph

(2)(A), in turn, consistently refers to payments “under this subchapter.” [footnote
omitted] § 1395y(b)(2)(A). * * *
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. . .Humana argues that because “subchapter” refers to the Medicare Act as a whole,
and not in particular to Parts A or B under which the government provides benefits
directly to enrollees, payments made by private providers under Part® @re also
covered. Humana supports this assertion by highlighting other places in the Medicare
Act where Congress intentionally limited the applicability of a provision to paisne
made under particular Parts of the Medicare Act. (Appellants’ Br. 23.)eThes
provisions refer specifically to “payment made under part A or part B of this
subchapter,” 8 1395y(a), or payment made “under Part B of this subchapter,” 8
1395y(c). See also8 1395y(f) (requiring Secretary to establish guidelines as to
whether payment may be made for certain expenses “under parp#t B of this
subchapter”).

This language makes clear that “subchapter” refers to the Medicare Act as a

whole. Since the MSP Act and its private cause of action provision do not attach

any narrowing language to “payments made under this subchapterthat phrase

applies to payments made under Part C as well as those made under Parts A and

B. Accordingly, that language cannot be read to exclude MAOs from the ambit

of the private cause of action provision.

Id. at 359-360 (emphasis added).

The court went on to find that, even if the statute were deemed ambiguous on this
“deference to CMS regulations would require us to find that MAOs have the sdrh®niecover as
the Medicare Trust Fund doedd. at 357. The court noted tHaMS regulationgxpressly provide
that an “MA organization will exercise the same rights to recover from a printeany gntity, or
individual that the Secretary exercises under the MSP regulations in subpgadsgh D of part 411
of this chapter.”42 C.F.R. 8§ 422.108The court found that “[t]he plain language of this regulatid
suggests that the Medicare Act treats MAOs the same way it treats the Medicstr&und for
purposes of recovery from any primary paydd. at 366. In this circumstancéhe court concluded,
“we are bound to defer to the duly-promulgated regulation of CNK&.

The Eleventh Circuit reached the same conclusion several years létemigna Medical

Plan, Inc. v. Western Heritage Insurance.C832 F.3d 1229 (11th Cir. 2016)n finding that

81395y(b)(3)(A) provides a private right of action for MAOs, the court rejectedlé¢fendant’s
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argument (also raised by Defendant Grange hereinMA&ls are restricted to the righd-charge
provision § 1395w-2(a)(4) rather than the private right of action provided in § 1395y(b)(3)(A):

Western suggests that the MSP does not govern MAOs at all and that the MAO right
to-charge provision [i.e., 8 1395@2(a)(4)] instead governs when and whether an
MAO is a secondry payer. According to Western, because an MAO derives
secondary payer status from [8 1398%(a)(4)] rather than the MSP, an MAO may
not sue under the MSP private cause of action.

We reject Western's reading as contrary to the plain language of theepert
provisions. First, paragraph (2)(A) unambiguously refers to all Medicaregragm
which include both traditional Medicare and Medicare Advantage p&ees.In re
Avandig 685 F.3d at 360; 42 U.S.C. § 1395y(b)(2)(A) (regulating “[p]Jayment under
this subchapter”). Second, [§ 139%4{(a)(4)] parenthetically refers to circumstances
under which MAO payments are “made secondary pursuant to section 1395y(b)(2).”
42 U.S.C. § 1395w22(a)(4) (emphasis addedh plain reading of paragraph (2)(A)

and [8 1395wP22(a)(4)] therefore reveals that MAO payments are made secondary to
primary payments pursuant to the MSP, not [§ 1322¢a)(4)]. This alone suggests

that the MSP does not limit the cause of action in paragraph (3)(A) to cases in which
traditional Medicares the secondary payer.

Id. at 1237. The court also rejected the defendant’s argument (again, also raiseshiokaBteGrange
herein) that 8§ 1395y(b)(3)(A) is limited to situations where the secondary isafee Secretary,

rather than the MAO:

The fact that paragraph (2)(B), the sole exception to paragraph (2)(A), refers to the
Secretary does not alter our analyssee id § 1395y(b)(2)(B) (authorizing the
Secretary to make conditional payment when a primary plan “has not made or cannot
reasonbly be expected to make [prompt] payment”). Even if paragraph (2)(B) does
not apply to MAOSs, [fn omitted] neither paragraph (2)(A) nor paragraph (3)(A)
contain the limiting language found in paragraph (2)(B). Paragraph (2)(A) esésblis
secondary payeratus for all Medicare and defines “primary plan” with reference to
pre-existing obligations. Thus, a primary plan that fails to make primary payment ha
failed to do so “in accordance with paragraphs (1) and (2)(A),” regardless of whether
the secondary pay is the Secretary or a MAQ@I. § 1395y(b)(3)(A).

Id. at 123-1238. Thus, the court found that there was “no basis to exclude MAOs from a brgadly
worded provision that enables a plaintiff to vindicate harm caused by a priraaly falilure to meet

its MSP primary payment or reimbursement obligationkl” at 1238. Therefore, it concluded “a
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MAO may avalil itself of the MSP private cause of action when a primary planndaiiake primary
payment or to reimburse the MAO’s secondary paymelat.”

As Plaintiffs correctly note, numerous district courts (including sevetthlinvthe Sixth
Circuit) have agreed witthereasoning set forth im re AvandiaandWestern Heritagéo find that
813957(b)(3)(A) provides a private right of action for MAGee, e.g., MSP Recovery Claims, Serié
LLC v. Progressive Corporatior2019 WL 5448356 (N.D. Ohio Sept. 17, 2019ymana Inc. v.
Medtronic Sofamor Danek USA, In&33 F.Supp.3d 1068, 1078 (W.D. Tenn. 20C3iten Health
Plan, Inc. v. MidCentury Ins. Cq 2015 WL 5449221 (E.D. Tenn. Sept. 1, 20E8)mana Insurance
Co. v. Paris Blank LLP187 F.Supp.3d 676 (E.D. Va. 2016yllins v. Wellcare Healthcare Plans,

Inc., 73 F.Supp.3d 653 (E.D. La. 2014).

For the following reasons, and after careful reviewhefauthority cited by both parties, the

Court finds that Plaintiffs may pursue a private right of action against Defeeacin under
§1395y(b)(3)(A). The Sixth Circuit’s decisions iBio-MedicalandMichigan Spinere not directly
on point becausthe Sixth Circuit did not consider, in either of those castether a private causg
of action may be maintained by an MAO under 8§ 1395y(b)(3)A9wever,the Sixth Circuitdid
read§ 1395y(b)(3)(A) broadlyn Michigan Spinego provide such a right to hifacare providers as
against norgroup health plansMoreover, the Court notes that, in so doitigg Sixth Circuit cited
approvingly tan re Avandia. Se®lichigan Spine758 F.3d a793 As discussed at length aboire,
In re Avandia the Third Circuit explicitly recognized a private right of action for MAOs und
81395y(b)(3)(A, rejecing many of the same arguments raised by Defendant herein.

The Court finds the reasoning lin re Avandia(andWestern Heritagewhich reached the

same concluen) to be persuasive.The Court agrees with those courts that the languageg
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81395y(b)(3)(A) is broadly worded and does not incladg language limiting the types of privats
parties that can bring suit for double damages when a primary payer fgijsrop@ately reimburse
a secondary payerAs theln re Avandiacourt noted, at the time the MSP Act was passed in 19
“Congress was certainly aware that private health plans might be intepestate parties when it
drafted the [private] cause attion, and it did not exclude them from that provision’s ambit’re
Avandig 685 F.3d at 367. Defendant has not offered any compelling reason for reading 9
limitation into the statuté!

The Court also rejects Defendant’s argument that allowing MAQ@rivate right of action
under 81395y(b)(3)(A) provides no benefit the government.As the Third Circuit noted iin re
Avandia “[i] f an MA plan provides CMS with a bid to cover Medicatmgible individuals for an
amount less than the benchmarlcakated by CMS, it must use sevetfitye percent of that savings
to provide additional benefits to its enrolleesid’ re Avandig 685 F.3d at 365 (citing 42 U.S.C. §3
1395w-24(b)(1)(C)(i), (b)(3)(C), and (b)(4)(E)“The remaining twentfive percent of the savings

is retained by the Medicare Trust Fundld. Therefore, “when MAOs spend less on providin

21 In particular, the Countejects Defendant’s argument that the phrase “in accordance with paragraphd (2)(A)”
limits application of §1395y(b)(3)(A) only to where payments are made byS#crretary. As set fortbupra
Subparagraph (2)(A) provides that Medicare may not pay when a priraarisgxpected to pay, “except as provided
subparagraph [2](B),” which in turn provides that when the primay fhas not or cannot reasonably be expected”
pay “promptly,” “the Secretary” may make a conditional paym&we42 U.S.C. 88 1395y(b)(2)(A) and (B). As noted
in bothIn re Avandiaand Western Heritagethe secondary payer scheme established by 8§ 1395y(b)(2)(A) applig
“[playment under this subchapter.” 42 U.S.C. § 1395y(b)(2)(A). Coukts faund that the term “subapter” in this
instance refers to the entire Medicare Statute, including Part C gover#@g.Mn re Avandia 658 F.3d at 360See
also Western HeritageB32 F.3d at 1237 (“[P]aragraph (2)(A) unambiguously refers to all Medicgreemés, which
includes both traditional Medicare and Medicare Advantage PlarGdjiten Health Plan2015 WL 5449221 at * 7.
Further, the MAO provision set forth in § 1392&(a)(4) refers to circumstances under which MAO payments are “m
secondary pursuant to section 1395y(b)(2).” 42 U.S.C. § 1:22%®)(4). As the court explained\Mestern Heritage,
supra “[a] plain reading of paragraph (2)(A) and [§ 1398®&(a)(4)], therefore reveals that MAO payments are ma
secondary to primary payments pursuant to the MSP8r@95w22(a)(4)]. This alone suggests that the MSP does 1
limit the cause of action in paragraph (3)(A) to cases in which traditionalcitedis the secondary payeiWestern
Heritage 832 F.3d at 1237 See also Cariter2015 WL 5449221 at * 7.
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coverage for their enrollees, as they will if they recover efficientipfpoimary payerghe Medicare

Trust Fund does achieve cost savihidd. Additionally, “when, by recovering from primary payers

MAOs save money, that savings results in additional benefits to enrolleesvaotd by traditional
Medicare.”ld. Thus, “ensuring that MAs can recover from primary payers efficiently with a private
cause of action for double damages does indeed advance the goals of the MA pradyram.”
Furthermore the Court finds Defendant’s reliance Bngstrom suprato be misplaced.n
Engstrom the Sixth Circuit considered the argument of Care Choices, a Medsaaitute HMO,
that§ 1395mm(e)(4providedan implied federal private right of actitmat allowedit to recover the

cost of an insured’s medical expenses, where the participant hatecbtiamages from the tortfeasd

=

who had injured herCare Choices HMO v. Engstro830 F.3d 786 (6th Ci2003).The court
declined to find an implied private right of actiander§ 1395mm(e)(4) In so doing, it compared
the language of the MSP Act private cause of action provision with § 1395mm(ejiihy that
81395y(b) uses mandatory language to create a federal right of acticasgh&B95mm(e)(4§loes

not. Id. at 790. The Sixth Circuit did not consider, howevarhether Care Choices could hav

D

brought suitunder§ 1395y(b)(3)(A) Indeed, the court noted that “the express remedy provided to
Medicare was created in a different statutory provision, in a differentpaidised by a different
Congress.”Id. Thus, theCourt finds the Sixth Circug decision in that casdéid not address the

issue presented herein asdot directly applicablé?

22 The Ninth Circuit's decision ifParra, supra is distinguishable for the same reason.P#ra, the Ninth Circuit

concluded that § 1395w2(a)(4) does not create an implied federal right of actieerra, 715 F.3d at 1153. Rather,
that statute “simplylescribes when MAO coverage is secondary to other insurance, and pertridtseghoot require) a
MAO to include in its plan provisions allowing recovery against a primany.’plal. Here, Plaintiffs do not argue that
they have a private right of actigimplied or otherwise) under § 1395w2”(a)(4), instead pleading their sole claim
under §1395y(b)(3)(A). AccordinglfRarra does not address, and is not relevant to, the issue presented herein.
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Finally, the Court finds that, even if the language of § 1395y(b)(3)(A) is ambiguitius

respect to the specific issue presented hetieyrondeference would lead to the conclusion that

MAOs possess a private right of action under that statbézMichigan Spine & Brain Surgeons
758 F.3d at 792'When statutory text is unclear, courts afford deference to and seek guidance
agency regulations.”)Iin Chevron the Supreme Coudstablished a twpart test for determining
when a federal court ought to defer to the interpretation of a statute embodiedueéion formally
enacted by the federal agency charged with implementing that st&thésron 467 U.S. at 842
844. First, the court must determine whether Congress's intent on the issus-sifcé®, it must
abide by that intention, regardless of any regulatioffighe statute is unclear, that is, “silent o
ambiguous with respect to the specific issue, the question for the court is vihethgency's answel
is based on a permissible construction of the statuteé.”at 843. Courtsdefer to the agency's
regulations “unless they are arbitrary, capricious, or manifestly cgnitréhe statute.”ld. at 844.
Here, it is undisputed that CMS has the congressional authority to promulgatgiong
interpreting and implementing Medicarelated statutesSeealso42 U.S.C. § 1395hh(a)(1) (“The
Secretary shall prescribe such regulations as may be necessary wmut#he administration of the
insurance programs under this subchapter.”)ji42.C. § 1395w26(b)(1) (“The Secretary shall
establish by regulation [ ] standards ... for [MA] organizations and plans @msisth, and to carry
out, this part.”). CMS regulations state that an “MA organization will exercise the same right
recover from a primary plan, entity, or individual that the Secretary exercises tmeléviSP
regulations in subparts B through D of part 411 of this chapter.” 42 C.F.R. 8 4@R.¥G38he Third
Circuit noted inin re Avandia “[t]he plain language of thiegulation suggests that the Medicare A

treats MAOs the same way it treats the Medicare Trust Fund for greud recovery from any
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primary payer.”In re Avandia 685 F.3d at 366. Thus, even if the Court were to find §1395y(b)(3)(A)
to be ambiguous, the applicationCGifievrondeferenceo this regulatiomesults in the conclusion that
MAOs are able to exercise the same secondary payment recovery rights agaiast plams as
Medicare.

Accordingly, and for all the reasons set forth above, the Court finds that MAOs pavata
right of action against primary plans under § 1395y(b)(3)(A). Defendant’s arguortéetdontrary
is without merit and rejected.

2. Three-year Presentment

Defendant next argues that Plaintiffs’ claim fails because the Complaint failsge tikt
Plaintiffs and/or SummaCare presented their claims for payment to Defevittain the threeyear
presentment period set forth in 42 U.S.C. § 1395y(b)(2)(B)(vi). (Doc. Nd. 42pp. 1517.)
Defendant asserts that this statute “reflects Congressional intent that Medlitsrtake the common
sense first step of timely requesting payment from a primary insutdr)” efendant maintains that
the Complaint doesot allege that any of the three representative claims were properly “submitted
the entity required or responsible,” as required by the MSRR). Moreover, Defendant claims thaf
the “statutory deadline for doing sahree years from [the date ogrsice—has expired for those
three claims.” Id.) Defendant argues dismissal is warranted because “the jurisdictiore)psee
of submitting a request for payment to Grange has not yet been satisfied ahadotdnd done timely
in the future.” (d. at p. 17.)

In response, Plaintéfargue that the clairAding provision set forth in § 1395y(b)(2)(B)(vi)
“has no relationship to Medicare’s effort to recover through litigation and is catypiletlevant to

a private party’s distinct right to recovery under § 1395y(b)(3)(A).” (Doc. No. 17 at p. tE&y}ifPs
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first assert that § 1395y(b)(2)(B)(vi) applies only to the filing of a redeepayment by the United
States pursuant to its subrogation rights, not to the United States’ direct rigltbwéry under 8
1395y(b)(2)(B)(iii). (d. atp. 14.) Plainti§claim that this is the only interpretation that gives proper
effect to the limitations period set forth in (B)(iii), which provides that “an adiiothe United States
may not be brought éhUnited States under this clause unless the complaint is filed not later thgn
3 years after the date of the receipt of notice of a settlement, judgmeand, amother payment.”
(Id.) Plaintiffsfurtherassert that, to the extent the thyear satute of limitations period set forth in
§ 1395y(b)(2)(B)(iii) applies, they are entitled to discovery on the issue ckendiil. at p. 18.)

In its Reply Brief, Defendant disputes Plaintiffs’ argument that § 139&)(B)(vi) applies
only to the United States’ subrogation rights, noting that the opening clause dathia ‘Sloes not
limit what follows to just employer group health plans but only serves toidearaim filing time

limits under an employer group health plan.” (Doc. No. 21 at p. Rdfendant then argues that th

D

threeyear statute of limitations set forth in § 1395y(b)(2)(B)(iii) is separate atidalifrom the
three year presentment requirement in 8 1395y(b)(2)(B)(vi), and assérithéhtwo statutes must
be read in harmony and both apply to Plaintiffs’ claims against Granige.at . 14-15.)

A review of the relevant statutory framework is necessary to understengatties’
arguments.As has beeset forthsupra,§ 1395y(b)(2)(B)(i)(entitled “Authority to makeonditional
payment”authorizes conditional payments when a primary plan “has not made or cannot rgaspnabl
be expected to make payment with respect to such item or service ptompyU.S.C. §
1395y(b)(2)(B)(i). Section 1395y(b)(2)(B)(iii) (entitled “Action by Unitethtes”) then provides as
follows:

In order to recover payment made under this subchapter for an item or service, the
United States may bring an action against any or all entities that are aregeired
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or responsible (directly, as amsurer or seHnsurer, as a third-party administrator, as

an employer that sponsors or contributes to a group health plan, or large group health
plan, or otherwise) to make payment with respect to the same item or servicg (or an
portion thereof) under arimary plan.The United States may, in accordance with
paragraph (3)(A) collect double damages against any such entity. In addition, the
United States may recover under this clause from any entity that hascepgayment

from a primary plan or from thgroceeds of a primary plan's payment to any entity.
The United States may not recover from a tpiadty administrator under this clause

in cases where the thighrty administrator would not be able to recover the amount
at issue from the employer or group health plan and is not employed by or under
contract with the employer or group health plan at the time the action for recevery i
initiated by the United States or for whom it provides administrative services due to
the insolvency or bankruptcy of the employer or pfamaction may not be brought

by the United States under this clause with respect to payment owed unless the
complaint is filed not later than 3 years after the date of the receipt of nice of a
settlement, judgment, award, or other paymat made pursuant to paragraph (8)
relating to such payment owed.

42 U.S.C. 8§ 1395y(b2)(B)(iii) (emphasis added). The following section, § 1395y(b)(2)(B)(
(entitled “Subrogation rights”) explains that “[tjhe United States shallibeogated (to thextent of
payment made under this subchapter for such an item or service) to any right umdebgbiction
of an individual or any other entity to payment with respect to such item or servigeaunidimary
plan.” 42 U.S.C. § 1395y(b)(2)(B)(iv).
Defendants’ argument is based on the next provision, § 1395y(b)(2)(B)(vi). This sta
which is entitled “Claimdiling period,” provides as follows:
Notwithstanding any other time limits that may exist for filing a claim under an
employer group health plan, the United States may seek to recover conditional
payments in accordance with this subparagraph where the request for payment is
submitted to the entity required or responsible under this subsection to pay with
respect to the item or service (or gurtion thereof) under a primary plan within the
3-year period beginning on the date on which the item or service was furnished.
42 U.S.C. § 1395y(b)(2)(B)(Vi).

In reviewing questions of statutory interpretation, the Sixth Circuit emplayseastep

framework:
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[F]irst, a natural reading of the full text; second, the contaasnmeaning of the

statutory terms; and finally, consideration of the statutory and legislativeyhisto

guidance. The natural reading of the full text requires that we examistathte for

its plain meaning, including the language and design of the statute as a whole. If the

statutory language is not clear, we may examine the relevant legislative history.
Elgharib v. Napolitanp 600 F.3d 597, 601 (6th Ci2010) (citations and internal quotation mark
omitted). See also Hughes v. McCarti84 F.3d 473, 478 (6th Cir. 2013).

Based on a natural reading of the full teke Court finds that § 1395y(b)(2)(B)(vi) does ng
create a statutory presentment requirement as ecopidtion to filing suit pursuant to

81395y(b)(3)(A). The plain language of the opening clause of § 1395y(b)(2)(B)

(“[n]otwithstanding any other time limits that may exist for filing a claim undeemployer group

—

Vi)

health plan”) limits the application dfat provision to claims against employer group health plans.

See Progressive019 WL 5448356 at * 9T his reading of the statute is consistent with its legislati
history, which explains that § 1395y(b)(2)(B)(vi) was intended to address timeaiotssassociated
with the submission of claims in the context of employer group health plans:

Section 4702. @rification of time and filing limitations

Current Law In many cases where MSP recoveries are sought, claims have never been
filed with the primary payeidentification of potential recoveries under the data

match process typically takes several yearsonsiderably in excess of the period

many health plans allow for claims filing A 1994 appeals court decision held that
HCFA could not recover overpayments without regard to an insurance plan's filing
requirements.

Explanation of Provision. The provisiamould specify that the U.S. could seek to
recover payments if the request for payments was submitted to the entitydexuire
responsible to pay within 3 years from the date the item or service washtaihis
provision would apply notwithstanding ary other claims filing time limits that

may apply under an employer group health plan The provision would apply to
items and services furnished after 1990. The provision should not be construed as
permitting any waiver of the-gear requirement in the casé items and services
furnished more than 3 years before enactment.
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H.R. REP. 105-149, 739 (emphasis addedptwithstanding Defendant’s argument to the contraty,
the Court finds that the above language confirms that the purpose of 8 1395y(b)(2)¢Biivixct,
to expand the government’s timeframe to pursue claims where the primaryigpaygmoup health
planwith more restrictive claims filing requirements. There is no indication, in eithetatigoy
language itself or in the relevant legislative history, that the intent was to resrgvbrnment’s
ability to pursue claims by imposing a mandatory presentment requirement.

In addition, the Courfinds it significantthat81395y(b)(2)(B)(vi) does not contain mandatory
language but, rathethat sectionis written permissively to allow the United States to recover
conditional paymentwithin a threeyear period, regardless of whether an employer group health plan
sets forth a shorter period for asserting a claf®e, e.g., Progressiva019 WL 5448356 at *.90n
its face, 8 1395y(b)(2)(B)(vifloes not expressly require the United Statesutimita request for
payment prior to filing suit pursuant to the direct right of recovery provision sdt fior§
1395y(b)(2)(B)(iii). See, e.g., Progssive 2019 WL 5448356 at * 9.Indeed, nothing in the plain
language of 8§ 1395y(b)(2)(B)(vaddressethe circumstances under which eittiee United States
or a private party may file suit to pursue a direct right of recovery of conditpayments.See
MSPA Claims 1, LLC v. Bayfront HMA Medical Center, |.RG18 WL 1400465 at * 6 (S. D. Fla
March 20, 2018) (noting that 8 1395y(b)(2)(B)(vi) “does not contemplate litigafjoMSPA
Recovery Claims, Series LLC v. AlX Specialty Ins, 2219 WL 2211092 at * 4 (M.D. Fla. May 22
2019) (same). Rather, that issue is squarely addressed in § 1395y(b)(2)(B)(iii)), which contains

mandatory language providing that ‘figdction may not be brought by the United States under this

1%

clause with resgct to payment owed unless the complaint is filed not later than 3 years aftdethe da

of the receipt of notice of a settlement, judgméot] award. . ” This limitation provision is
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contained in the specific section of the statute relating to bgrgiit to enforce obligations undef
the MSPA and provides a clear mandate regarding the time period for initiatiagditig

The majority of district courts to consider this issue have reached thiigioncthat the
specific limitation period set fdr in 8 1395y(b)(2)(B)(iii) pertaining to bringing suits to recover
conditional payments governs over the claiitisg provision set forth in § 1395y(b)(2)(B)(vi)See
Progressive2019 WL 5448356 at * Bayfront HMA Medical Center, LLLR2018 WL 1400464t *
6; AIX Specialty Ins. Cp2019 WL 2211092 at * # For all of the reasons set forth above, this Court
agrees and, thus, rejects Defendant’s argument that the Complaint should beeditsracsaise
Plaintiffs failed to allege that SummaCare or Piffsxsent conditional payment letters to Defendant
within the threeyear presentment period set forth in § 1395y(b)(2)(B¥vi).

3. Demonstrated Responsibility to Pay

Lastly, Defendant argudbat “the MSPA only provides a right to recover from a primar
insurer when a responsibility to pay has been established, which Plaintitts féausibly allege.”
(Doc. No. 121 at p. 18.) Specifically, Defendant maintains dismissal is warrantad$e®laintiffs
fail to allege the identity of the insured wakkegedly caused the enrollees’ accidents; how and where
the accidents occurred; how Grange’s insured was at fault; how the claimpnmtésiwvere caused
by Grange’s insureds; what the payments were for; what was supposesiigccand paid by Grange

or what coverage determinations were made by Grange, “among many other missialgfacis.”

23 The Court recognizes that at least one district court has reached a different oon@esi MSPA Claims 1, LLC v.
Kingsway Amigo Ins. Cp361 F.Supp.3d 1270 (S.D. Fla. 2018). This Court respectfullgréisa withKingsway,
particularly in light of he legislative history noted above, which was not discussed in thsiotec

24 The Court notes that Defendant has not moved for dismissal on the grounékiftifs’ claims are barred by the
threeyear limitations period set forth in § 1395y(b)(2)iB). Thus, the Court does not address that issue herein.
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(Id. at pp. 1819.) Defendant asserts it is not enough for Plaintiffs to simply allege ihatiited
medical expenses. Rather, according to Defendant,tifimust allege sufficient facts that
demonstrate that Grange’s failure to pay “caused” SummacCare to have toatep‘ioot the bill.”
(Id. at p. 18.)

Plaintiffs argue that their factual allegations regarding this issue are ‘&trunably
sufficient.” (Doc. No.17 at p. 19.) Specifically, Plaintiffs assert that they laaperlyalleged that
SummacCare’s payments were reasonable and necessary, and have suppoltesghtitat @ith “the
actual codes for the injuries sustained and resultingmegds.” (Id. at p. 20.) Plaintiffs further assert
that the settlements entered indy Defendant with the enrollees “establish the Defendar

responsibility to pay medical bills and ‘satisfy the condition precedenttorsder the MSP Act.
(Id.)

Courts have held thag sufficiently pleada claim under 8 1395y(b)(3)(Adn MSPA daintiff
must allege: (1) the defendant’s status as a primlaryfpr a claim covered by Medicare, (2) thg
defendant’s failure to make the primary payment or appropriate reimbursemtm@ Medicare
benefit provider, and (3) damage3eeAllstate Ins. Cq 2019 WL 4305519 at * AMAO-MSO
Recovery II, LLC v. State Farm Mutual Automobile Ins, 2018 WL 3420796 at * 7 (C.D. Ill. July
13, 2018). See also Humana&32 F.3d at 1239 (applying these elements in the summary judgs

context).

A}”4

nent

The MSP Actuses the term “primary plan” to describe entities with a primary responsibjlity

to pay. That term covers more than just health insurancegians defined to also include “a grou
health plan or large group health plan, ... a workmen’s compensatiar lglan, an automobile or

liability insurance policy or plan (including a s#éfisured plan) or no fault insurance....” 42 U.S.C.
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1395y(b)(2)(A). Of particular relevance here, the statute requires argriptan to reimburse
Medicare “if it is demonsttad that such primary plan has or had a responsibility to make payr
with respect to such item or servicel2 U.S.C. § 1395y(b)(2)(B)(ii). The statute proceeds to expl
how that responsibility may be demonstrated:

responsibility for such payment mdye demonstrated by a judgment, a payment

conditioned upon the recipient’s compromise, waiver, or release (whether or not there

is a determination or admission of liability) of payment for items or servichsded

in a claim against the primary plan detprimary plan’s insured, or by other means.
Id. “This is the demonstrated responsibility requirement; in other words, Meditayeobtain
reimbursement from a primary plan if it demonstrates that the primary ‘phls or had a
responsibility’to pay forthe item or service."MSP Recovery, LLC v. Allstate Ins..C835 F.3d
1351, 1355 (11th Cir. 2016).

Defendant arguesthat Plaintiffs have failed to plausibly allege a “demonstrat
responsibility” to pay under 8 1395y(b)(2)(B)(ii)) because the Comipfails to set forth specific

factual allegations regardirgtherthe liability of the tortfeasor that caused underlying accider

Grange’s coverage determinations,“what was supposedly covered and paid by Grange.” T

nent

Ain

he

Court rejects this argumentn brder to survive dismissal under Rule 12(b)(6), Plaintiffs need gnly

plead “enough facts to state a claim to relief that is plausible on its Bassett 528 F.3d at 430

(6th Cir.2008). For the following reasons, the Court fit#sComplaint sets forth sufficient factual

allegations to state claims for relief under § 1395y(b)(3)(A).

First, Plaintiffs allege thaE.C., D.W., and M.Kwere injured in automobile accidents witl
tortfeasors insured by DefendanEor each enrollee, Plaintiffs specifigakllege the particular
injuries sustained, as well as the medical items and services that were pr&laatifs even go so

far as to attach documents to the Complaint that list the diagnosis codes,,iitpmesand services
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relating to each of thenrollees’ accidenklated injuries.SecondPlaintiffs allege that SummacCare
paid for the enrollees’ acciderglated medical expenses and, therefore, incurred damages. T
Plaintiffs allege thaDefendant is a primary payer because, in exchange for releases, it entere
settlement agreements with the enrollees relatirigdio respective automobile accident&nally,
Plaintiffs allege that Defendant has refused to reimburse SummaCare Blaiiffs for these
expenses.

The Court finds these allegations to be sufficient to withstand dismissal. Véleole

particulaity demanded by Defendant is simply not required at the pleading stagenpsouats

havefound under similar circumstancesSee, e.g., MA®ISO Recovery I, LLC v. Farmers Ins|

Exch, 2018 WL 2106467 at * 10 (C.D. Cal. May 7, 201d5PA Claims 1, LL®. Allstate Ins. Cg

2019 WL 4305519 at *-% (N.D. Ill. Sept. 11, 2019).See alsdMAO-MSO Recovery Il, LLC v.
Mercury General2018 WL 3357493 at * 8 (C.D. Cal. May 23, 2018jdre, Plaintiffs have alleged
that Defendant’s néault insurance contractender Defendant responsible for primary payment
the expenses Plaintiffs seek to recover. These allegations are sufbaiemonstrate responsibility
at the pleading stage.”)As another district court aptly explained when rejecting a similar argum

The level of factual particularity demanded®EICO at the initial pleading stage of
these suits is eypopping. It all but insists that Plaintiffs actuafiyove rather than
simplyplead their claims. This far exceeds the language of Fed. R. Civ. P. 8, and even
the more demanding . . . standards$gbial andTwomblydo not require a plaintiff to
plead all the evidentiary facts needed to support its claims. The amendedictsmpla
contain a level of specificity that is sufficient for the Cotot draw the reasonable
inferencé that the MAOs made payments of medical supplies and services that
GEICO, as the primary payer, was obligated to cover; that GEICO mgahepts on
behalf of its insureds pursuant to settlement agreements; and that GEICOofpdgd t

or reimburse the MAOs, such that GEIG®liable for the misconduct allegétqbal,

556 U.S. at 678. * * * Plaintiffs have stated claims on all counts, and GEICO’s motions
to dismiss are denied.
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MAO-MSO Recovery Il, LLC v. Government Employess@u, 2018 WL 999920 at * 12 (D. Md.
Feb. 21, 2018) (emphasis in original).

Accordingly, this argument in support of Defendant’s Motion to Dismiss is witheut and
denied.
V. Conclusion

For all the reasons set forth above, Defendant’s Motion to Dismiss (Doc. No. 1
GRANTED IN PART and DENIED IN PART, as follows. The Court grants Dedetid Motion to
Dismiss to the extent Count | is based on claims that had not yet vested asfiadiine date of the
May 2017 Recovery Agreement. In all other respects, Defendant’s Motion is denied.

IT 1S SO ORDERED.

s/Pamela A. Barker
PAMELA A. BARKER
Date: Decembet2, 2019 U. S. DISTRICT JUDGE
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